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CONGRESSIONAL RECORD. 


DEBATES AND PROCEEDINGS OF THE FORTY-THIRD CONGRESS. 


SPECIAL SESSION OF THE SENATE. 


IN THE SENATE. 
TUESDAY, March 4, 1873. 


Hon. HENRY WILSON, Vice-President of the United States, hav- 
ing taken the oath of office at the close of the last regular session of the 
Forty-second Congress, took the chair and directed the Secretary to 
read the proclamation convening a special session of the Senate. 

The Secretary (Hon. GEORGE C. GORHAM) read the proclamation, as 


follows: 
A PROCLAMATION 


Whereas objects of interest to the United States require that the Senate should 
be convened at twelve o'clock on the fourth of March next, to receive and act upon 
such communications as may be made to it on the part of the Executive: 

Now, therefore, I, ULrssESs S. Grant, President of the United States, have 
considered it to be my duty to issue this, my proclamation, declaring that an 
extraordinary occasion requires the Senate of the United States to convene for the 
transaction of business at the Capitol, in the city of Washington, on the fourth 
day of March next, at twelve o'clock at noon on that day, of which all who shall at 
— time be entitled to act as members of that body are hereby required to take 
notice. 

Given under my hand and the seal of the United States, at Washington, the 

twenty-first day of February, in the year of our Lord one thousand eight 
[L. s.] hundred and seventy-three, and of the Independence of the United States 
of America the ninety-seventh. 
U. S. GRANT. 


By the President: 
HaxiLTON FISH, 
Secretary of State. 

The VICE-PRESIDENT, The Secretary will read the names of the 
newly-elected Senators. 

The list was read as follows: 

Hon. Bainbridge Wadleigh, of New Hampshire. 

Hon. Justin S. Morrill, of Vermont. 


Hon. Orris S. Ferry, of Connecticut. 
Hon. Roscoe Conkling, of New York. , 
Hon. Simon Cameron, of Pennsylvania. 


Hon. George R. Dennis, of Maryland. 
Hon. Augustus S. Merrimon, of North Carolina. 
Hon, John J. Patterson, of South Carolina. 
Hon. Simon B. Conover, of Florida. 
Hon. George E. 8 of Alabama. 
Hon. Stephen W. Dorsey, of Arkansas, 
Hon. John B. Gordon, of Georgia. 
Lewis V. Bogy, of Missouri. 
Hon. Thomas C. McCreery, of Kentucky. 
John Sherman, of Ohio. 
Oliver P. Morton, of Indiana. 
Richard J. Oglesby, of Illinois. 
Timothy O. Howe, of Wisconsin. 
Hon. William B. Allison, of Iowa. 
Hon. John J. Ingalls, of Kansas. 
Hon. Aaron A. rir dicta of California. 
Hon. John H. Mitchell, of Oregon. 
Hon. John P. Jones, of Nevada. 
When the name of Mr. Conkling was called, 
Mr. HAMLIN said: Mr. President, owing to some inadvertence the 
credentials of the Senator-elect from New York have not been pre- 
sented in this body. It is a matter of public notoriety that he has 


been elected; and, in accordance with the usage of the body, I move 
that the oath of office be administered to him. 

The VICE-PRESIDENT. The question is on the motion of the Sen- 
ator from Maine. 

The motion was agreed to. 

As their names were called the respective Senators-elect came for- 
ward, and the oaths prescribed by law were‘administered to them, with 
the exception of Mr. Wadleigh, Mr. Ferry, Mr. Gordon, Mr. Spencer, 
and Mr. Jones, who were not present, 

The Senators-elect having been sworn and taken their seats in the 
Senate, the following Senators were present: 

From the State of— 

Maine—Hon. Hannibal Hamlin and Hon. Lot M. Morrill. 

New Hampshire—Hon. Aaron H. Cragin. 

Vermont—Hon. George F. Edmunds and Hon. Justin S. Morrill. 

Massachusetts—Hon. Charles Sumner. 

Rhode Island—Hon. Henry B. Anthony and Hon. William Sprague. 

Connecticut—Hon. William A. Buckingham. 

New York—Hon. Roscoe Conkling and Hon. Reuben E. Fenton. 

New Jersey—Hon. Frederick T. Frelinghuysen. 

Pennsylvania—Hon. Simon Cameron and Hon. John Scott. 

Delaware—Hon. Thomas F. Bayard and Hon. Eli Saulsbury. 

Maryland—Hon. George R. Dennis and Hon. William T. 

Virginia—Hon. John F. Lewis. 

North Carolina—Hon. Augustus S. Merrimon and Hon. Matthew 
W. Ransom. 

South Carolina—Hon. John J. Patterson and Hon. Thomas J. Rob- 
ertson. 

Georgia—Hon. Thomas M. Norwood. 

Florida—Hon. Simon B. Conover and Hon. Abijah Gilbert. 

Alabama—Hon. George Goldthwaite. 

Mississippi—Hon. James L. Alcorn and Hon. Adelbert Ames. 

Louisiana—Hon. J. Rodman West. 3 

Texas—Hon. J. W. Flanagan and Hon. Morgan C. Hamilton. 

Arkansas—Hon. Powell Glayton and Hon, Stephen W. Dorsey. 

Missouri—Hon. Lewis V . Bogy and Hon. Carl Behurz. 

Tennessee—Hon. Henry oe 

Kentucky—Hon. Thomas C. McCreery and Hon. John W. Stevenson. 

West Virginia—Hon. Arthur I. Boreman and Hon. Henry G. Davis. 

Ohio—Hon. John Sherman and Hon. Allen G. Thurman. 

Indiana—Hon. Oliver P. Morton and Hon. Daniel D. Pratt. 

Illinois Hon. John A. Logan and Hon. Richard J. Oglesby. 

Michigan—Hon. Zachariah Chandler and Hon. Thomas W. Ferry. 

Wisconsin—Hon. Matthew H. 3 and Hon. Timothy O. Howe. 

Iota — Hon. Willam B. Allison and Hon. George G. Wright. 

Minnesota — Hon. Alexander Ramsey and Hon. William Windom. 

Kansas—Hon. Alexander Caldwell and Hon. John J. Ingalls. 

California—Hon. Eugene Casserly and Hon. Aaron A. Sargent. 

Nebraska—Hon. Phineas W. Hitchtock and Hon. Thomas W. Tipton. 

Oregon—Hon. James K. Kelly and Hon. John H. Mitchell. 

Nevada—Hon. William M. Stewart. 


INAUGURATION CEREMONIES, 


The persons entitled to admission on the floor of the Senate Cham- 
ber having been admitted to the places reserved for them, the Presi- 
dent, Hon. ULYSSES 8. Grant, entered the Senate Chamber, accom- 
panied by Mr. CRAGIN, Mr. LOGAN, and Mr. BAYARD, members of the 
Committee of Arrangements, and was conducted to a seat in front of 
the Secretary’s desk, and the members of the committee were seated 
on his right and left. : 


ilton. 
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Marcu 4, 


The VICE-PRESIDENT. The order of proceedings will now be 
formed, for the purpose of repairing to the front of the portico, 
3 to the programme prepared by the Committee of Arrange- 
men 

Those assembled in the Senate Chamber proceeded to tlie platform 
on the central portico of the Capitol in the following order: 

The Marshal of the Supreme Court. 

Ex-Presidents and ex-Vice-Presidents. 

The Supreme Court of the United States. 

The Sergeant-at-Arms of the Senate. 

The Committee of Arrangements. 

The PRESIDENT of the United States, the PRESIDENT-ELECT. 

The VICE-PRESIDENT and the Secretary of the Senate, 

The members of the Senate. 

The Diplomatic Corps. 

Members of the Cabinet and the Solicitor-General. 

Ex-members of the House of Representatives, and members-elect 
of the Forty-third Congress, 

Governors of States, 

Officers of the Army and Navy. 

Other persons admitted to the floor of the Senate Chamber and to 
the reserved seats at the left of the diplomatic gallery. 

The PRESIDENT-ELECT delivered the following 


INAUGURAL ADDRESS. 


FELLOW-CITIZENS : Under Providence I have been called a second 
time to actas Executive over this great nation. It has been my endeavor 
in the past to maintain all the laws, and, so far as lay in my power, 
to act for the best interests of the whole people. My best efforts will 
be given in the same direction in the future, aided, I trust, by my 


four years’ 5 in the office, 
When m, t term of the office of Chief Executive began, the 
country had not recovered from the effects of a t internal revolu- 


tion, and three of the former States of the Union had not been re- 
stored to their Federal relations. It seemed to me wise that no new 
uestions should be raised so long as that condition of affairs existed. 
herefore the past four years, so far as I could control events, have 
been consumed in the effort to restore harmony, public credit, com- 
merce, and all the arts of peace and progress. 

It is my firm conviction that the civilized world is tending toward 
republicanism, or government by the people through their chosen 
representatives, and that our own great republic is destined to be the 
guiding star to all others. 

Under our republic we support an army less than that of any Eu- 
ps power of any standing, and a navy less than that of either of 
at least five of them. There could beno extension of territory on the 
continent which would call for an increase of this force, but rather 
might such extension enable us to diminish it. 

he theory of fovea changes with general progress. Now 
that the telegraph is made available for communicating thought, to- 
gether with rapid transit by steam, all parts of a continent are made 
contiguous for all purposes of government, and communication be- 
tween the extreme limits of the country made easier than it was 
throughout the old thirteen States at the beginning of our national 
existence. 

The effects of the late civil strife have been to free the slave and 
make him a citizen. Yet he is not possessed of the civil rights which 
„ should carry with it. This is wrong, and should be cor- 
rected. To this correction I stand committed, so far as executive 
influence can avail. 

Social equality is not a subject to be legislated upon, nor shall I ask 
that anything be done to advance the social status of the colored man, 
except to give him a fair chance to peat Ne there is in him, 
give access to the schools, and when he travels let him feel as- 
sured that his conduct will regulate the treatment and fare he will 
receive. 

The States lately at war with the General Government are now hap- 
pily rehabilitated, and no executive control is exercised in any one of 
them that would not be exercised in any other State under like cir- 
cumstances, 

In the first year of the past administration the proposition came 
up for the admission of Santo Domingo as a Territory of the Union. 
It was not a question of my seeking, but was a proposition from the 
pore of Santo Domingo, and which I entertained. I believe now, 
as I did then, that it was for the best interest of this country, for the 
people of Santo Domingo, and all concerned, that the proposition 
should be received rorat It was, however, rejected, constitu- 
tionally, and therefore the subject was never brought up again by me. 

In future, while I hold my present office, the subject of acquisition 
of territory must have the support of the people before I will recom- 
mend any proponon looking to such acquisition., Isay, here, how- 
ever, that I do not share in the apprehensiou held by many as to the 
danger of governments becoming weakened and destroyed by reason 
of their extension of territory. Commerce, education, and rapid 
transit of thought and matter, by telegraph and steam, have changed 
all this. Rather do I believe that our Great Maker is preparing the 
world, in His own good time, to become one nation, speaking one lan- 
gungo, and when armies and navies will be no longer required. 

y efforts in the future will be directed to the restoration of good 
feeling between the different sections of our common country; to the 


restoration of our currency to a fixed value as compared with the 
world’s standard of values, gold, and if possible to a par with it; to 
the construction of cheap routes of transit throughout the land, to 
the end that the products of all may find a market and leave a liv- 
ing remuneration to the producer; to the maintenance of friendly 
relations with all our neighbors and with distant nations; to the 
re-establishment of our commerce and share in the carrying trade 
upon the ocean; to the encouragement of such manufacturing indus- 
tries as can be economically pursued in this country, to the end that 
the exports of aoras pannis and industries may pay for our imports: 
the only sure method of returning to and permanently maintaining a 
specie basis ; to the elevation of labor; and by a humane course to bring 
the aborigines of the country under the benign influences of educa- 
tion and civilization. It is either this or a war of extermination. 
Wars of extermination, engaged in by people pursuing commerce 
and all industrial pursuits, are expensive even against the weakest 
people, and are demoralizing and wicked. Oursuperiority of strength 
and advantages of civilization should make us lenient toward the 
Indian. The wrong inflicted upon him shonld be taken into account 
and the balance placed to his credit. The moral view of the ques- 
tion should be considered, and the question asked, cannot the Indian 
be made a useful and productive member of society by proper teach- 
ing and treatment? the effort is made in good faith we will stand 
better before the civilized nations of the earth, and in our own con- 
sciences, for having made it. 

these things are not to be accomplished by one individual, but 
they will receive my support, and such recommendations to 8 
as will, in my judgment, best serve to carry them into effect. I beg 
your support and encouragement. 

It has been, and is, my earnest desire to correct abuses that have 
grown up in the civil service of the country. To secure this reforma- 
tion, rules regulating methods of appointment and promotions were 
established and have been tried. My efforts for such reformation shall 
be continued, to the best of my judgment. The spirit of the rules 
adopted will be maintained. 

I acknowledge before this assemblage, representing as it does every 
section of our country, the obligation I am under to my countrymen 
for the great honor they have conferred on me by returning me to the 
highest office within their gift, and the further obligation resting on 
me to render to them the best services within my power. This I 
8 looking forward with the test anxiety to the day when 

shall be released from responsibilities that at times are almost over- 
f ana from which I have scarcely had a respite since the 
eventful firing upon Fort Sumter, in April, 1861, to the present day. My 
services were then tendered and accepted under the first call for troops 
growing out of that event. I did not ask for place or position, and was 
entirely without influence or the acquaintance of persons of influence, 
bat was resolved to perform my part in a struggle threatening the 
very existence of the nation. I performed a conscientious duty, with- 
out asking promotion or command, and without a revengeful feeling 
toward any section or individual. Notwithstanding this, throughont 
the war, and from my candidacy for my present office in 1868 to the 
close of the last presidential campaign, I have been the subject of 
abuse and slander scarcely ever equaled in political history, which, 
to-day, I feel that I can afford to disregard in view of your verdict, 
which I gratefully accept as my vindication. 


The oath of office was then administered to the President by the 
Chief Justice of the Supreme Court. 

The Senate returned to their chamber, and the Vice-President took 
tlie chair at forty-seven minutes past twelve o’clock p. ui. 


HOUR OF MEETING, 


Mr. ANTHONY. Imove that until otherwise ordered the hour of the 
daily meeting of the Senate be twelve o’clock noon. : 
The motion was agreed to. 


NOTIFICATION TO THE PRESIDENT. 


Mr. ANTHONY. Now, I move that when the Senate adjourns to- 

day it be to meet on Thursday next, the day after to-morrow. 
. HAMLIN, I think we had better meet here to-morrow. [“O, 

no.”] I think we are called upon to notify the President that we are 
convened pursuant to his proclamation. That certainly ought to be 
done by to-morrow, 

Mr. CONKLING. Let that be done to-day. 

Mr.HAMLIN. Very well. If that is agreeable to the Senate, I move 
that a committee of three be appointed to notify the President that a 
quorum of the Senate is present and ready to proceed to business. 


The VICE-PRESIDENT. Does the Senator from Rhode Island with- 
draw his motion ? 

Mr. ANTHONY. Certainly, for that i Se 

The VICE-PRESIDENT. The Senator from Maine moves that a 


committee of three be appointed to wait upon the President of the 
United States and inform him that a quoram of the Senate has 
assembled, pursuant to his proclamation, and that the Senate is ready 
to proceed to business. 

he motion was agreed to; and the Vice-President being author- 
ized, by unanimous consent, to appoint the committee, Messrs. Ham- 
LIN, SHERMAN, and CassERLY were appointed, 


1873. 
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ADJOURNMENT TO THURSDAY. 


Mr. ANTHONY. Now I renew my motion that when the Senate 
adjourns to-day it be to meet on Thursday next. 

: . BOREMAN, It seems to me that we might as well meet to-mor- 
row. We do not expect to do much for a day or two, but we can get 
under way and do something toward facilitating our business to- 
morrow. We shall not stay here very long at all events, and I think 
we might as well commence our business, so as to complete it as soon 
as ible. + 

. CONKLING. If my friend from West Virginia had been ina 
moment before, he would have heard the expression of opinion of 
various Senators from all over the chamber against meeting to- 
morrow, the desire being almost universal to have that day for rest. 
I hope we shall be allowed to vote and not spend time on the ques- 
tion. 

Mr. BOREMAN. Ishall vote against the motion, but I shall not press 
any opposition in debate. The question is with the Senate. 

The VICE-PRESIDENT. The question is on the motion of the Sen- 
ator from Rhode Island, that when the Senate adjourns to-day it be to 
meet on Thursday next.. 

The motion was agreed to. 

Mr. CONKLING. Now, unless some Senator has another motion to 
make, I move that the Senate adjourn. 


The motion was agreed to; and (at twelve o'clock and fifty-two 


minutes p. m.) the Senate adjourned. 


IN THE SENATE. 


THURSDAY, March 6, 1873. 


Prayer by Rev. J. P. Newman, D. D, 

The see of the proceedings of Tuesday last was read and 
approved. 

z on. WILIA G. BROWNLOW, from the State of Tennessee, ap- 
peared in his seat to-day. 


SWEARING IN OF SENATORS. 


The VICE-PRESIDENT. If there are any Senators-elect present 
who have not been sworn iu, they will now advance to the chair. 
Mr. STEWART. I ask that the oath be administered to my col- 


league. 

on: Ores S. Ferry, from the State of Connecticut, and Hon. 
Joun P. JoNxs, from the State of Nevada, advanced to the chair, 
and the oaths prescribed by law having been administered to them, 
they took their seats in the Senate. 

7 . CRAGIN. I ask that the oath of office be administered to my 
colleague, 

Hon BAINBRIDGE WADLEIGH, from the State of New Hampshire, 
and Hon. George E. Spencer, from the State of Alabama, advanced 
to the chair. 

Mr. BAYARD. Do I understand the Senator from Alabama pro- 
poses to be sworn in at this time? 

The VICE-PRESIDENT. The Chair so understands. 

Mr. BAYARD. I shall object to the swearing in of Hon. George 
E. Spencer, from Alabama, until the question of the credentials of 
another and opposing Senator have been considered. I make no ob- 

ection to the honorable Senator from New Hampshire being sworn in. 

he Chair called the honorable Senator from New Hampshire; but I ob- 
served Mr. Spencer approach the chair and hold up his hand to be sworn 
at the same time. He is now aware, if he was not before, that there 
is objection to his being sworn in as a member of this body until the 
credentials of a person who claims title to the seat, as well as his own 
credentials, have been submitted to the scrutiny and the report of a 
committee of this body. When they have been passed upon and the 
Senate have made their order, I think it will time to swear in 
whoever was legally elected. 

As a member of this body, I desire that its proceedings shall be 
conducted with arity. The Chair will understand that there 
is not the least objection to the swearing in of the honorable Sena- 
tor from New Hampshire, but simply to the pro member from 
Alabama, “who was not called by the Chair, and yet who approached 
and raised his hand for the purpose of taking the oath of office. 

The VICE-PRESIDENT. The Chair will first administer the oath 
to the Senator-elect from New Hampshire. 

Mr. CAMERON, Allow me a moment, Mr. President. I desire to 
correct an error made by the Senator from Delaware. 

The Senator says that the name of George E. Spencer was not 
called by the Vice-President, I am very much mistaken if his name 
was not called, both his name and that of the Senator from New 
Hampshire, Am I correct? 

The VICE-PRESIDENT. The Chair will state that an invitation 
was extended to Senators who had not been sworn to advance to the 
chair and have the oath administered. Objection has been made to 
administering the oath to Mr. Spencer. The Chair therefore will first 
administer the oath to the Senator-elect from New Hampshire, and 
then the objection will be considered. Az 


‘and as it should be accompanied with all that decorum w. 


The oaths poe by law were administered to Mr. WADLEIGH, 
and he took his seat in the Senate. 


SENATOR FROM ALABAMA. 


Mr. MORTON. If it is in order I offer the following resolution and 
ask for its present consideration. 

The VICE-PRESIDENT. The question before the Senate is on ad- 
ministering the oath to the Senator-elect from Alabama, 

Mr. MORTON. Let my resolution be deferred, then. 

Mr. HAMLIN. On that matter I desire to say only that the 
usual practice of the Senate has been, I believe, to administer the 
oath of office to a Senator who presents himself with credentials 
in the usual form. Such I understand to be the case with Mr. Spen- 
cer; indeed his contestant admits that. That in no way and in no man- 
ner involves an examination and discussion of the merits of the case 
subsequently. I believe, however, precedents may be found in the 
Senate where credentials have been referred to the Committee on the 
Judiciary formerly, and since the creation of the new committee, to 
the Committee on Privileges and Elections, and the oath of office re- 
fused; but the usual practice has been the other way, and I am not 
sure but that the practice has been uniform. At all events it does not 
involye the question of the right of either party if the member is 
sworn in upon the credentials presented. It seems to m 3 
better that the oath of office should be administered and the con 
referred to the Committee on Privileges and Elections, where it be- 


lon 

Mr ALCORN. I move that the credentials of Mr. Spencer be taken 
from the table and read for information. 

Mr. BAYARD. If I fin arine that motion, I propose that the 
credentials of Mr. Francis W. Sykes be read also in connection with 


em. 
The VICE-PRESIDENT. It is moved that the credentials of Mr. 
Spencer and Mr. cour be read, 
. ALCORN. I do not see the propriety of reading anything but 
credentials, 


The VICE-PRESIDENT. The papers in regard to this case have 
been x cece to be printed, and have not been returned from the 
printer. 

Mr. BAYARD. I understand the Chair to state that the papers— 
that is to say, the memorials and credentials—of these two parties, 
Mr. Spencer and Mr. Sykes, have been ordered to be printed for the 
ne 0 ae Senate, and that as yet they have not been returned from 

e printer. 

The VICE-PRESIDENT. The Chair is so informed by the Sec- 
retary. 

Mr. BAYARD. Then, as the subject is filled with grave im a 

ts 
its gravity, I move that the consideration of the application of Mr. 
Spencer and of Mr. Sykes to be sworn in be postponed until to- 
morrow, or such other day as the printer shall have made return of 
the papers and memorials for the information of the Senate. 

The VICE-PRESIDENT. It is moved by the Senator from Delaware 
that the question of administering the oath to Mr. Spencer be deferred 
until to-morrow, or some day when the papers shall have been returned 
by the printer. 

Mr. CONKLING. The suggestion of the Senator from Delaware is 
made, as to terms and manner, in a way entirely unexceptionable. 

Mr. ALCORN. Will the Senator permit me to interrupt him for a 
moment? I wish to inquire, with the permission of the Senator from 
New York, whether it is true that there are credentials here for any 
one but Mr. Spencer ? 

Mr. CONKLING. I will come to that in a moment. It was on that 
polny that I rose to speak. Iwas in the act of observing that the 

nator from Delaware has put in the least exceptionable and least 
offensive form an objection which, in its nature, is somewhat abrupt 
whenever it is made in either House, In the other House it has been 
made sometimes; always there, I believe, however, in cases growing 
out of the war, or what I may denominate the reconstruction policy 
of Congress. My impression is that it has been made here once 
or twice, as suggested by the Senator from Maine, and always in 
cases coming from the Southern States at a time when the question 
of the Statehood or status of those States was in some way involved. 
The honorable Senator from Delaware deems it his duty to make it 
now; but I submit to the Senate, and to him, that nothing is to 
be gained by it, and that upon the state of the case, as I understand 
it, the Senator need not an 25757 not to ask even a postponement. 
It appears from the records of the Senate that credentials are here for 
Mr. Spencer in the ordinary form and inyolving on their face no ques- 
tion. There has been laid upon the table of the Senate, not credentials 
for Mr. Sykes, but a memorial, which the Senator from Delaware has, 
and which I have. 

Mr. BAYARD. Allow me to interrupt the honorable Senator from 
New York, 

Mr. CONKLING. Certainly. 

Mr. BAYARD. The honorable Senator will find upon the front of 
this memorial, in its very commencement, the credentials, and they 
will be found in full; that is to say, a certificate of the election by 
the legislature of Alabama, according to the forms of the Federal law 
passed in 1866, of Mr. Sykes; and those papers are duly authenticated 
and are on the Clerk’s table ; it is these papers which were ordered to 


4 CONGRESSIONAL RECORD. 


be printed, as I understand, and to which the Chair referred just 
now. 

Mr. CONKLING. Iwas not going to overlook that fact and com- 
ment upon it. Irepeat, however, again, as I was in the act of say- 
ing, that Mr. Sykes appears here as a memorialist, and he presents“ the 
memorial of Francis W. Sykes to the Senate of the United States,” 
and as a part of the contents and recital of his memorial he sets out 
the certificate to which the Senator refers. He concludes his memo- 
rial, showing that he has full e the practice of the Senate 
2880 the fact that he loses nothing by Mr. Spencer's being sworn in. 

e Says: 


28. Your petitioner eee submits to the Senate that he is entitled to be 
seated as the Senator of the United States for the State of Alabama from and after 
the 4th of March, 1873, and he is ready to take the oath of office whenever it shall 
be the pleasure of the Senate that he shall do so; or, if the Senate shall decide that 
the credentials presented by Hon. Geo E. Spencer prima facie entitle him to 
be received and seated as a Senator for Alabama, your petitioner zepoan asks 
that such action be taken in the premises by the Senate as will enable him dul y to 
present, and to prove, and to establish his right to the office of Senator, and his 
right to be received and seated as the Senator from for the term to com- 
mence on the 4th of March, 1873, in the place of Hon. George E. Spencer, and not- 
e mato the certificate of his election, which he has put in the possession of 
e Sena 


The conclusion of this memorial states exactly, as I undertand it, 
the practice of the Senate, and calls attention to the fact that under 
that practice every right is preserved to the contestant, and every 
right is 2 to the Senate. Nothing is lost, nothing is changed, 
because Mr. Spencer is simply permitted to take his seat prima facie 
upon the evidence which appears on the face of the paper. So it 
seems to me that the substance being exactly equivalent, there being 
nothing which even the contestant objects to, and there being in the 
Laws. of the Senate no objection whatever in the effect which it-is to 
produce, the smoother way, the better way, is to allow Mr. Spencer to 
take the oath of office, and then refer this memorial and his creden- 
tials, and all other papers relating to the case, to the Committee, on 
' Privileges and Elections, which will have the same jurisdiction, with 
the same force and effect in all regards, as if Mr. Spencer is inter- 
rupted upon the threshold and prevented from taking the oath in the 


inary way, 

Mr. BAYARD. Mr. President, of course not for the p of confus- 
ing or obscuring this question before the Senate, but with that effect 
nevertheless, as I 5 submit to him and the Senate, the hon- 
orable Senator from New York styles Mr. Sykes a memorialist, a peti- 
tioner; and he would, in effect, have the Senate believe and act on 
the belief that Mr. Sykes is here solely in the position of a memorial- 
ist, of a petitioner for the right to contest. Not so, Mr. President. Mr. 
Sykes’s credentials as a Senator from the State of Alabama are upon 
the table of the Senate ; they have been read to the Senate; they are 
entitled to as much consideration from the Senate as those of any 
other person who may have a formal certificate of election; and the 
honorable Senator from New York, I think, is in error (although I 
bow to his longer experience in this body) when he supposes that only 
in that most abnormal condition of irs, known as the period of 
reconstruction of the Southern States, has a prima-facie certificate 
not been held sufficient for a Senator-elect to have the oath admin- 
istered to him upon. Why, sir, let me remind him of the case from 
Oregon of Mr. Stark, Senator from that State. He came here the 
only person claiming the seat, the only person certified in the forms 
of law to the Senate; but he was refused his seat, and his creden- 
tials, in the absence of all contest, with nothing of which the Sen- 
ate could even take judicial notice, or actual notice, were referred 
and the right to a seat denied to him until the committee acted 
upon his case. There was the case also of our brother from Ala- 
bama, [Mr. GOLDTHWAITE.] In that case there was no contest, no 
one claiming his seat, no such condition of affairs as exists now, of 
which I say the Senate is bound to take not only actual notice, they 
haying been clearly and formally notified of the facts, but to take ju- 
dicial notice; there was no contest there; no suggestion of a contest 
in re to Mr. . and yet how long was it that he 
remained out of his seat in this y, and that the State of Alabama 
was deprived of her representation here by the action of the Senate? 
It was perhaps a year, certainly many months—I forget the exact 
length of time—but the fact of delay, and delay for a considerable 
period of time, is a fact beyond cavil or doubt. 

There is here before the Senate a certificate, in due form, from 
a governor of Alabama, that Mr. George E. Spencer was elected Sena- 
tor at a certain time and for a certain period, to commence from the 
4th of March instant. But there is no record to sustain that cer- 
tificate ; and, on the contrary, the record, the verity of which cannot 
be denied, distinctly denies the truth of the governor's certificate. 
There is a certification of the record, of the substance of what was 
required by the law of Congress passed in 1866, showing that another 
and a different person from Mr. Spencer is the legally and duly 
chosen representative in this body from the State of Alabama for 
six years from and after the 4th of March instant. The record of 
the proceedings of the body who alone can choose the Senator 
are here before you in due form. You have also a certificate 
from a governor which is contradicted by the record, which alone 
can speak in regard to the facts contained within it. Nothing 
can contradict a record, Many things can contradict a certificate. 
The record imports the highest verity, even in a court of law; and 
this is a court, the high court of a State’s judicature. We have 
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the legislative record of that State, showing to this Senate and to 
the world, by the highest proof known to our system of government, 
that a person not Mr. Spencer was duly elected, according to the act 
of Congress, to a seat in this body for six years from and after the 
4th day of this present month. So, then, you havea certificate which 
is denied by the record, and you have a record which cannot be set 
aside by a certificate. Between the two the Senate should choose; 
between the form that is capable of denial, and that is denied, an 
the substance which has force of itself, and cannot be denied. 

Now, sir, I do not wish to argue this case, except sufficiently to 
show the Senate that it would be a direct violation of the law of 
the United States, a direct perversion of the will of the people of 
Alabama, if Mr. George E. Spencer for one moment of time shall be 
admitted by this Senate, as the case now, without the action of its 
committee, prima facie, stands before the Senate. It will be, I say, 
a violation of the rights of the people of that State, a violation of the 
rights of the people of every other State, if you allow a certificate 
that is contradicted by the record to take the place of that proof 
which the record imports, and which cannot be denied. 

Sir, there never was a case which called for more careful and orderly 
and deliberate proceedings upon the part of this body than this, the 
case now before you. Iam willing to hear, and I can say most can- 
didly that I am in a mental condition fairly to judge between the 
loge rights of these parties. To me the member who has been sit- 
ting here is personally known. The gentleman who claims the place 
now for the present term is, personally, scarcely known to me. Both 
are nearly strangers, and to either or to both I feel that I am capable 
of doing accurate, simple, and yet full justice, and I wish to have the 
opportunity of doing it. The Senate must have the opportunity; the 
must have it by esene and proper delay and examination, an: 
therefore I trust they will not stand upon form, neglecting the sub- 
stance, when the substance is here before them as formally authenti- 
cated as any law could require or as any reasonable demand could 


suggest. 

The credentials of Francis W. Sykes as a member-elect of this body 
as Senator from the State of Alabama, for the term of six years from 
and after the 4th day of the present month, are upon the table 
of the Senate. They are there a true and veritable record, duly 
attested from the body tape by law alone to choose a Senator. 
Was it the legislature? That will not be denied. Did they choose 
him? That will not be denied. There stands the record of both 
facts. How can you with that record permit the certificate of a gov- 
ernor, referring to no record, having no record that he would venture 
to refer to, a mere certificate of form, to triumph over the substance 
of a people’s choice? 

No, Mr. President, I trust that there may be delay for the purpose 
of due and careful examination and consideration, aud that we ma; 
have the aid which the care and scrutiny of a body raised by the will 
of the Senate, its Committee on Privileges and Elections, may give to 
this case, in order, not only that we may follow in the path of just pre- 
cedent, but that we may stand on the rock of law and of justice. 

Mr. THURMAN. Mr. President, I shall occupy but a few minutes of 
the time of the Senate on this subject. 

Technically speaking, the credentials of the gentleman who claims 
to be Senator, Mr. Spencer, are not correct. It is not a certificate to 
the President of the Senate of the United States, as the law requires 
it to be, but rather a certificate at large, or a commission. I am frank 
to say that for my own part I attach very little importance to that, 
the commission being in every other respect regular; and I should be 
inclined, were there nothing in the case but that, to say that the 

ter includes the less, and when the governor certifies to everybody 

e certifies to the President of the Senate, although the credentials 

are really notaddressed to anybody, I believe. Technically, as I said, 

they are not correct, and it might be worthy of the consideration of 

the Committee on Privileges and Elections whether they do come 
within the statute, for the statute asserts in very plain words— 


That it shall be the duty of the ernor of the State from which any Senator 
shall have been chosen as afo d, to oniy his election, under the seal of the 
State, to the President of the Senate of the United States. 


That is not done here in terms; whether it is in substance or not 
might be worthy of consideration. I repeat, however, that not hav- 
ing any love for technicalities, were there nothing else in this case, I 
should be inclined to overlook such a mere matter of form as the 
want of a certificate to the President of the Senate. 

Now, I wish to say, in very few words, that I think the credentials 
of Mr. Spencer, and the credentials, if sen are credentials, of Mr. 
Sykes, should both go to the Committee on Privileges and Elections. 
I hold this to be the settled practice of the Senate, that where there 
is but one legislature, no question as to the validity of that legisla- 
ture, and a gentleman presents himself here with a certificate in due 
form, purporting to show his election by that legislature to a seat in 
the Senate, he makes a prima-facie case, and is entitled to take his 
seat here, of course his qualifications being such as the Constitution 
requires; and if there be reason for contesting his seat, that is to be 
a matter of subsequent examination; and that for the reason that a 
prima-facie case is a good title, unless a better case is shown to over- 
throw it, and for the further reason that where an individual comes 
with a prima-facie case it is not right to keep his State in part un- 
represented because some contest may be made about the dity of 
his title. I think that that is reasonable, and I think that that is the 
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practice of the Senate, and has been from its foundation with 
scarcely an exception. 

There have been some cases that might seem to establish a contrary 
doctrine; but they do not when carefully examined. The only one 
that I now recollect of, apart from Shaw’s case, which I have not care- 
fally examined, was the case of the Senator from Alab [Mr. GOLD- 
THWAITE.] He came here with credentials perfectly „showing 
an election by the only legislature in a, a legislature whose 
constitutional validity no man questioned, and he was kept out of his 
seat for nearly a year, upon simply the remonstrance of a set of—I 
was going to say—irresponsible memorialists to the Senate, with no 

retense that any other man was elected; with no pretense that Mr. 

OLDTHWAITE was not the Senator if anybody was chosen; and no 
pretense that the legislature by which he was elected was not a legal 
valid, and constitutional legislature. I thought that was wrong. i 
battled against it for a long time, and at last successfully, and he was 
allowed to take his seat. 

But, Mr. President, while it is true that the practice of the Senate 
has been, and rightfully I think, to admit a person whose credentials 

ima facie show his right to a seat, where there is a competent, valid 
fogislatare to elect him, and where the State is entitled to representa- 
tion, it is equally true that where there was no valid legislature to 
elect him, or where the State was not entitled to representation, the 
Senate has looked behind the credentials and refused to let the bearer 
of them, however regular on their face, take his seat. Thus the Sen- 
ators from Georgia were kept out for a long time, on the ground that 
the State was not yet entitled to representation, although the State 
had been declared to be entitled to representation, and had actually 
been represented a whole sggsion in the other House of Congress. 

And so with much more reason must we say, where it is in evi- 
dence before us that there are in a State two Bodies, each of which 
clajms to be the legislature of the State, and one person is elected by 
one and another person elected by the other, that we are not con- 
cluded by the formal credentials that one of the parties may present 
signed by the governor of the State, but we have a right to look 
behind and see whether the legislature, or body called the legislature, 
that elected the bearer of those credentials, was the proper legislature 
or not; and that it is which distinguishes this case from those that have 
preceded it. Here we know that there are two bodies in the State of 
Alabama, or have been, each claiming to be the legislature of that State. 
I say we know it; we have the evidence of it on our table in the 
most authentic form; and in addition to that it is one of those facts 
of which the Senate historically can take notice, that there were at 
the time of the election of Mr. Spencer by one of these bodies, and 
at the time of the election of Mr. Sykes by the other of these bodies, 
two bodies in Alabama, each of which claimed to be the lawful legis- 
lature of that State. And it is a singular fact, if I am not mistaken 
or misinformed, that this very governor, who certifies to the election 
of Mr. Spencer, was counted into office by the legislature or the senate 
of the legislature by which Mr. Sykes was elected. The very power 
which he got to give a certificate of election to a Senator was derived 
from a canvass of his vote, and a declaration that he was elected 

vernor of Alabama by the senate of the very legislature by which 
Sir. Sykes was elected. 

Now, Mr. President, in a case of this kind, where two bodies claim 
each to be the legislature of a State, the Senate, I think, is not at all 
concluded by the credentials, signed by the governor, that any gen- 
tleman may present; but in such a case as that, maang an exception 
to the general rule, it is proper to refer the credentials of both persons 
claiming to be Senators to the Committee on Privileges and Elections, 
in order that an examination may be made. 

But, sir, this question is a large one, and cannot be too well 
considered, for we have precisely the same thing in the case of 
Louisiana. Here are two gentlemen, each claiming to be Senator- 
elect from the State of Louisiana. One of them, I presume, has 
the certificate of Governor Kellogg, and how much of a governor, 
by what right he is governor, by what claim of right he is goy- 
ernor, by what less than shadow of right he is governor, we have 
the unanimous report of our Committee on Privileges and Elec- 
tions; and yet a man comes here with credentials signed by him as 
the governor of the State! Another gentleman comes here with 
his credentials, not regular, not in form such as the act of Congress 
requi but all that, under the circumstances of the case, could be 
obtained—the certificate of his election by another body calling itself 
the cg agen of Louisiana. Now, are we to seat Mr. Pinchback 
upon the certificate of Governor Kellogg, when we have the fact be- 
fore us by the unanimons report of our own committee that Kellogg 
is only governor there by force of usurpation? When we have that 
clearly before us, and when there are other circumstances that go to 
show that the election of Pinchback is utterly and entirely void, are 
we to stick in the bark ina case like that? No, sir. 

The only way for the Senate to act wisely in these two cases is to 
refer the credentials from both the States, Alabama and Louisiana, to 
the Committee on Privileges and Elections, and have a report upon 
the facts of both. I therefore hope, Mr. President, that my friend 
from Delaware will move to refer the credentials of Mr. Spencer and 
the credentials of Mr. Sykes to the Committee on Privileges and Elec- 


tions. 
Mr. BAYARD. Iam willing to withdraw my motion for that pur- 


Mr. THURMAN. Then I make the motion that the credentials of 


Mr. . and the memorial and rocam ge bgt apers of Mr. Sykes 
be referred to the Committee on Privileges and Elections. 

Mr. SHERMAN. The committees are not yet organized. 

Mr. THURMAN. Then they must lie on the table, I think, until such 
a committee is appointed. 

The VICE-PRESIDENT. Does the Senator from Delaware with- 
draw his motion ? 

Mr. THURMAN. He withdrew it, thinking there was a committee. 

Mr. BAYARD. Nosuch committee has yet been raised by the body, 
I understand. Therefore, it occurs to me that the proper motion is 
the one suggested by me originally, that the papers of both these 
parties, the credentials and records presented by Mr, Sykes and the 
certificate presented by Mr. Spencer, be printed—but I believe the 
order has been given for printing—and that the jurisdiction of the 
question of their election be postponed until these papers shall be 
returned from the printer, in order that the Senate may have better 
opportunity to understand the precise facts of the case. 

. THURMAN. Allow me to interrupt my friend to make an in- 
quiry. Do not the credentials of Mr. Spencer and the memorial and 
accompanying papers of Mr. Sykes now lie on the table; and is it 
not necessary to take them up in order that either one of them may 
be admitted ? 

The VICE-PRESIDENT. That motion is necessary, if-the Senator 
desires to take up both cases. They are on the table at this time. 

Mr. ALCORN. I moved that the credentials of Hon. George E. 
Spencer be taken from the table and read for the information of the 
Senate. I apprehend that my motion was misunders' for the 
reason that it was reported that the credentials were in the hands of 
the printer. I am informed by the Clerk that the credentials are in 
bi possession, and I ask that they be read for the information of the 

nate. 

The VICE-PRESIDENT. The Senator from Mississippi moves that 
the credentials of Mr, Spencer be taken from the table and read. 

Mr. BAYARD. Before that motion is put to the Senate, I beg to 
remind the Chair that I propor to amend it by including in that 
reading the credentials of Mr. Sykes. 

Mr. ALCORN. If there are any credentials of Mr. Sykes attested 
by the governor of the State of Alabama and the secretary of state, 
I have no objection to their being read; but I do protest that it is 
not proper to read a memorial, and an address, and the argument of 
counsel, as an amendment to a simple request that credentials shall 
be read for the information of the Senate; and I therefore ask only 
that the credentials be read. They are here, an official document for 
the consideration of the Senate; and now it is vere to add the 
reading of a memorial as an amendment to that. You might as well 
5 ears to offer to have read,as an amendment, the Congressional 

lobe for the last session of Congress, or any newspaper that is pub- 
lished in this or any other part of the country. I simply ask that the 
credentials be read, and I hope that there will be nothing read unless 
that which is germane. If credentials are offered, signed by the gov- 
ernor of Alabama and the secretary of state, or any one else, Fan 
willing they shall be read. 

Mr. BAYARD. It was the suggestion of the Senator from Mis- 
sissippi alone. 

The VICE-PRESIDENT. The Senator from Delaware will pause 
fora moment. Objection was made to administering the oath to Mr. 
Spencer by the Senator from Delaware, and a motion entered that 
thé case be postponed until to-morrow or some subsequent day, when 
the papers could be before the Senate. The Senator from Missis- 
sippi called for the reading of the papers in the case of Mr. Spencer. 
That is the call now before the Senate; and the Chair rules that it is 
proper that the call should be made, as objection has been made to 
administering the oath. The question before the Senate is on the mo- 
tion of the Senator from Delaware to postpone. 

Mr. BAYARD. The pending question I presume to be on my mo- 
tion, the earlier one in point of time, to postpone the consideration of 
this question until the printer shall have returned those documents 
which have been- given into his custody for the purpose of printing 
them for the information of the Senate. Now, sir, in speaking of 
that, I also desire here to make a reply, if reply be yea | to the 
remarks of the honorable Senator from Mississippi. He and he alone 
has spoken of having the memorial and petition of Mr. Sykes read. 
Certainly I did not. 

Mr. CONKLING. The Senator will pardon me. I wish to raise a 
question of order. I dislike to interrupt the Senator, but I rise to a 
question of order. A Senator-elect, as he claims, whose credentials 
lie upon the table, presented himself to be sworn in. Objection was 
made. The Senator from Mississippi demanded that the credentials 
should be reported. I insist upon it, as a matter of order, that, with- 
out any motion, he is entitled to have these credentials read; and 
then, if my honorable friend from Delaware wants to postpone them, 
or to lay them on the table, or to discuss them, doubtless he has a 
right to do that; but the matter being before the Senate, and it being 
a matter of privilege, I submit as a question of ‘order that any 
Senator has a right to demand the readirg of these credentials. 

The VICE-PRESIDENT. The Chair has decided that the Senator 
from Mississippi has a right under the pending motion to call for the 
85 of those 8 

Mr. CONKLING. Let them be read. 

Mr. BAYARD. Mr. President, I had a motion before the Senate. 

Mr. MORTON. What is the objection to haying the credentials read? 
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Mr. BAYARD. I have no objection to the reading. 

The VICE-PRESIDENT. The Senator from Delaware withdraws 
his objection. The Secretary will read the credentials. 

Mr. THURMAN. One word. 

Mr. BAYARD. No, sir; I do not withdraw my objection to Mr. 
Spencer being sworn in. 

The VICE-PRESIDENT. The Chair did not so understand; but the 
Chair understands that the Senator from Delaware withdraws his ob- 

ection to the reading of the credentials asked for by the Senator from 

ississippi. The question before the Senate is on the motion of the 
Senator from Delaware to postpone the further consideration of the 
subject until to-morrow. 

Mr. THURMAN, That is it. 

Mr. CONKLING. Now, let us hear them read. 

Mr. THURMAN. Then anybody can ask that the other be read. 

Mr. CONKLING. That may be; but both cannot be read at once. 

The chief clerk read as follows: 


STATE OF ALABAMA: 


I, David P. Lewis, governor of the State of Alabama, in pursuance of acts of 
Congress and the Constitution of the United States, do hereby certify that, on 
Tuesday, the 3d day of December, A. D. 1872, being the second Tnesday after the 

on of the 8 assembly of the State of Ala both 
d general assembly voted for a Senator of the State of Aldana, 
to re the said State of Alabama in the Congress of the United States, 
which said vote was spread apon the journals of each house; and said vote having 
been compared and counted Nd Sree general assembly of the State of Alabama in 
convention assembled, on Wednesday, the 4th day of December, A. D. 1872, at 
twelve o'clock meridian, it was ascertained and dec by said convention of the 
general assembly of the State of Alabama, that George E, Spencer, having re- 
ceived a majority of all the votes in both houses, was duly elected Senator to 
represent the State of Alabama in the Con of the United States for the term 

six years, commencing on the 4th day of March, A. D. 1873. 

have given this certificate under my hand and the great 


In testimony whereof 
seal of the State of Alabama, the 4th day of December, anno Domini 1872. 
[szaL.] DAVID P. LEWIS, 
Governor of Alabama. 


By the governor: 
P. RAGLAND, 
Secretary of State of the State of Alabama. 

Mr. BAYARD. I now ask for the reading of the certificate from 
the president of the senate and the secretary of the senate of the 
State of Alabama and the speaker of the house of representatives of 
the State of Alabama and the clerk of the house of representatives of 
Alabama, duly attested and before the Senate. 

The VICE-PRESIDENT. The Chair understands that those papers 
are not before the Senate now, are not on the table, but are in the 
hands of the printer. 

Mr. BAY. „That being the fact, although I believe that I hold, 
in my hand a true and full copy of those credentials and certificates 
by the officers of the legislature of the State of Alabama, certifying 
the election of Mr. Francis W. Sykes, yet, as the original paper has, by 
the action of the Senate, passed into the hands of the officer, for the 
purpose of being printed for the information of the Senate, I think 
the strong reason for the propriety of the motion that I made is made 
manifest to the Senate. These credentials of Mr. Sykes, this tran- 
script of the record of the proceedings of the legislature of Alabama 
in the 3 having passed out of the hands of the Senate tempo- 
rarily for the purpose of being printed, I ask that the question now 
be postponed until the papers shall be returned from the printer, in 
order that the Senate may act advisedly upon it, and have the orig- 
inal ae before it. 

Mr. MORTON. Would there be any objection to having that paper 
read from the printed memorial in the Senator’s hands? I presume 
it is a verbatim copy. 

Mr. BAYARD. The Senate may, if they choose, take this memorial, 
which I believe to be entirely correct, as the true statement, although 
in matters of this kind I must say that I think it is always better to 
speak in the face and in the presence of the original paper. Iam 
willing for all practical pupo to treat it as if it were the original, 
and have no disposition to delay the matter on account of the absence 
of the original, as by an accident probably it is absent. I prefer its 
presence; but still, if the Senate are willing to accept this copy as a 
true copy, Ido not know that I shall object, although I state that I 
do so reluctantly upon principle. 

The VICE-PRESID. . there be no objection—— 

Mr. CONKLING. I shall not object to the reading of this pa T 
certainly, not because it is a copy rather than the original, whic i 
conceive to be a very formal and unimportant matter.. I say, how- 
ever, in the interest of the rules of the Senate, that this paper, 
if it be read at all, must be read just as the Senator from Delaware 
wouid have any other paper read, as a part of his remarks, or would 
ask to have that read for information by the Secretary, in order to save 
himself trouble. It is no part of the matter upon which the Senate 
is acting, and it is not to be read in any sense upon the same footing 
with the credentials. Why? Because upon its face it is a mere peti- 
tion, a memorial, which has been presented as a memorial, and, under 
the rules of the Senate, when it was presented it could not be read, 
but the rule required the Senator presenting it to give a brief synop- 
sis of its contents. Therefore there is no rule which entitles it to be 
read as a memorial. And here follows, as a friend reminds me, in 
a pamphlet very like the other, the a ent of the counsel of 
this petitioner in support of the memori I ep ain that he 
is a memorialist, a petitioner, and nabug else. the Senator from 
Delaware wanta this paper read for information, I am not going to 


object to it, and certainly I will not object to his employing the Sec- 
retary to read this paper rather than reading it himself, but I do pro- 
test, in the interest of the rules of the Senate, that when credentials 
lie upon the table, and no other credentials lie here touching that 
seat, the question is whether the person named in those creden- 
tials shall be sworn in when objection is made, and it is the right 
of any Senator to claim, as the Senator from Mississippi has done, 
the reading of those credentials. Then in argument against the 
right of the Senator to be sworn in, the Senator from Delaware, or 
anybody else, has a right to introduce any matter, so that it is 
relevant and respectful to the Senate, and he has a right to read it, 
or cause it to be read, unless objection is made, as a part of his 
remarks. In that view I do not object to it. But if this memorial 
or argument is to be read as if it were in any way tantamount or 
ee credentials, or to be treated as credentials, then I do 
object to i 

Mr. FERRY, of Connecticut. Irise merely for the purpose of obtain- 
ing a clear apprehension of the matter in dispute between the Senator 
from New York and the Senator from Delaware. I understand that 
the Senator from Delaware desired to have read a document purport- 
ing to be the original credentials of F. W. Sykes as a Senator-elect 
from Alabama. 

Mr. BAYARD. That is so, sir. 

Mr. FERRY, of Connecticut. That it turned ont that that docu- 
ment was not here, having, by the order of the Senate, been sent to 
the printer, to be printed for the use of the Senate. It was, thereupon, 
suggested that there was upon our tables a memorial which eontutnad 
an accurate copy of the credentials of Mr. Sykes, and it was sug- 

that that copy of the credentials of Mr. Sykes should be F 
instead of the original document, which is in the hands of the printer, 
and to that there seemed to be general assent. Now, the Senator 
from New York insists that it is not a copy of the credentials of Mr. 
Sykes that is asked to be read, but this whole document, entitled a 
memorial, which I do not understand to be the case at all. It simply 
contains a copy of the credentials, and because the original is not 
here, and because as in my Bi any Senator has the same right 
to call for the reading of the credentials of Mr. Sykes that any one 
had to call for the reading of the credentials of Mr. Spencer, there- 
fore, merely for convenience, we r to use the copy embodied in 
this pamphlet, instead of using e original. 

Mr. 3 Will my friend 

int 
SME FERRY, of Connecticut. Certainly. 

Mr. CONKLING. I make no objection whatever to the copy rather 
than the original being read. My statement is this: Mr. Sykes has 
not presented himself to be sworn in; the question is not upon Mr. 
Sykes; and, in addition to that, there are no credentials of Mr. Sykes 
here by copy or otherwise. ? Because I turn to the act of 
Congress and I find what credentials must be, namely: 


Tt shall be the duty of the governor of the State from which any Senator shall 
have been chosen as aforesaid, to certify his election. 


I take up this paper and I find a memorial, a petition, in which is 
embodied or set forth, what? Credentials? No, sir. Lask my friend 
to look at page 2 of the memorial—a paper signed by “R. H. Erwin, 

resident of the senate; Mike L. Wood, secretary of the senate; Lewis 

. Stone, speaker of the house of representatives; Ellis Phelan, clerk 
of the house.” I do not stop to appeal to the fact that the existence 
of these men as such officers is denied, but I look at the statute and 
find that these cannot be credentials, and they are not presented as 
credentials, but as a memorial; and then I say that, while I do not 
object to the reading at all, or the reading at this moment, or the 
reading from a copy, Í insist upon it that the reading is to be, not of 
credentials, but of a paper which the Senator wants read for infor- 
mation; that is all. 

Mr. FERRY, of Connecticut. Very well. Then if I understand the 
position of the Senator from New York, if the original document 
were here, he would object to the seating or that document as cre- 
dentials, proper to be read as such in the ate of the United States. 

Mr. CONKLING. Upon the 8 of Mr. Spencer. 

Mr. FERRY, of Connecticut, Or anybody else. Now, the question 
whether Mr. Sykes is here or not is immaterial. Here is a 
matter to be- decided by the Senate of the United States as to 
the! admission into this body of a Senator-elect from the State 
of Alabama. It is claimed that the body named in the creden- 
tials of Mr. Spencer as the general assembly of Alabama, which 
elected Mr. Spencer, was not the legislature of Alabama, and had 
not the electoral capacity to choose a Senator at all, and there is 
also, haying been presented here in due season, a paper purporting to 
be credentials of Mr. Sykes, and the matter now is to obtain official 
knowledge by this y of the contents of the paper presented by 
Mr. Sykes, and which is the only paper that is presented here as his 
credentials, by its actual reading. ay other objection is made by 
the Senator from New York to the reading of this matter from the 
printed pamphlet before us than would have been made to the read- 
ing of the original document, then the matter ought to be postponed 
until the original document is here. 

Mr. CONKLING. Not at all, if my friend will pardon me. 


ow me to correct him at that 


Mr. FERRY, of Connecticut. If there is no reason advanced except 
such as would be advanced against the original document, then this 
can be read without harm to anybody. 
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Mr. CONKLING. Certainly. ¢ gt 

Mr. FERRY, of Connecticut. And then the question will arise upon 
the postponement. 

Mr. CONKLING. I only ask my friend there to remember that the 
original document is a memorial in which this paper isembodied. It 
never has been separately presented, but is only presented as part of 
the memorial in which it is recited ; that is all. 

Mr. FERRY, of Connecticut. I never have seen it. 

Mr. BAYARD. Iam glad that the Senator from Connectient asked 
this question so clearly, and then answered it so precisely. The hon- 
orable Senator from New York is in error when he sup that 
these credentials of Mr. Sykes form simply a of the memorial 
which has been printed and laid on our table. The certificate of Mr. 
Sykes’s election, which is the record of the journals of both houses of 
the legislature, is an independent paper, in due form, placed in the cus- 
tody of the Senate, and out of it temporarily by the action of the Senate. 
It is not part of the memorial of this gentleman before the Senate, 
although in the printed spor before us, in a more convenient form, 
it has n so embodied for the purpose of information. But the 

»aper-writing, duly certified, of the election of Mr. Sykes by the leg- 
3 of AASE as -provon by the record of the journals of those 
two houses, is a paper duly authenticated, separate and distinct in 
itself, in the custody of the Senate, and only parted with for the pur- 

of having it printed for the use of the Senate. Those are the 
ts. 


Mr. MORTON. Mr. President, when we speak of the credentials of 
a Senator, what do we mean ? I take it, we mean the legal evidence 
of his election provided by law. The law provides what shall be the 
legal evidence of a Senator’s election, as well as it provides what 
shall be the legal evidence of title to a piece of land. It is only 
prima-facie evidence. You can go behind it; you can inquire into any 
questions that go to the validity of the election afterward; but the 
law provides that there shall be certain evidence which shall prima 
Jacie entitle a man to his seat. What is the object of that law? To 
prevent just such a scene as we have here this morning, to prevent 
this confusion, 
The evidence of a Senator’s election, as required by the act of Con- 
consists of a certificate by the governor of the State, attested 
5 the secretary of state, and verified by the seal of the State. Those 
are the three evidences of the election of a Senator, and they are all 
present in the credentials of Mr. Spencer. Now, sir, there was some 
pu in making that enactment, and it ought to have some weight. 
ow, what is the proposition? The proposition is to put a mere 
memorial on the same footing with the credentials provided for by 


law; to give to a memorial sinod by Mr. Sykes the same effect as 
you give to the governor’s ificate and to the seal of the State of 
Alabama. We have no right to do that, I take it. There must be 


some overriding reason that would induce us to give to the mere 
memorial of Mr. Sykes the same effect that you give to the certificate 
required by the act of Congress. ‘ 

“te seems to me that Mr. Spencer is entitled to beswornin. He has got 
the evidence required by the law. If there is good ground of con- 
test, that can be acted upon by the Senate, cau go before the com- 
mittee, and it is very propa for this memorial of Mr. Sykes’s and 
his ment by counsel to go before the committee for full examina- 
tion; but if you keep Mr. Spencer out until the whole question is 
settled, you in effect say that the evidence required by law is to have 
no ter effect than the mere memorial of Mr. Sykes; the object of 
the law is entirely defeated; there is no rule of action, and no Sen- 
ator is entitled to his seat here until all questions have been exam- 
ined, and a man can come forward without any legal evidence at all, 
and contest a certificate in due form. 

Now, sir, what is the rule in the other end of this Capitol? The 
member who has the certificate takes his seat, and, if there be good 
ground of contest, that 7 0 is subsequently considered; and the 
same rule should prevail here. 

The Senator from Connecticut 5575 FERRY ] talks about the creden- 
tials of Mr. Sykes. What are they? Nothing but his so-called certificate. 
Tt is true here is a statement signed by “ R. H. Erwin, president of the 
senate, Mike L. Wood, secretary of the senate, Lewis M. Stone, speaker 
of the house of Se Bigg ahr tonsa Phelan, clerk of the house.” I 
am told that, in point of fact, these officers are not the officers they 
represent themselves to be; but that is immaterial. So far as any 
evidence of a senatorial election is concerned, these officers are all un- 
known to the law. They do not give their certificate any more effect 
by saying they are president of the senate, and so on, than if they at- 
tached merely their names without those titles. They are not cre- 
dentials in the sense of the law. We know of but one kind of creden- 
tial. Whatis that? The certificate of the governor, attested by the 
secretary of state, and verified by the seal of the State. That creates 
a prima-facie title, and if that prima-facie title can be overcome by a 
mere memorial, then the effect of the act of Congress is entirely 


destroyed. 

Mr. THURMAN. Mr. President, the position of the Senator from 
Indiana amounts to this: that in no case can a person be seated in the 
Senate unless he has credentials certified by the governor and by the 
secretary of state. I say that that is not sound doctrine at all. Sop: 
pose the governor should refuse to sign the credentials ; suppose, for 
instance, that there had been but one body in Alabama calling itself 
a legislature of that State; that it was the true and constitutional 
legislature of that State; that it had elected George E. Spencer to 


be Senator from that State, and either the governor or the secretary of 
state had refused to sign the credentials, according to the argument 
of the Senator from Indiana he could not take his seat; we would 
keep him out of his seat according to that argument for the want of 
the mere technical evidence of his election. y, sir, is the Senator 
to be told that the commission is merely the evidence of an election 
or appointment, and is not the election or appointment itself? A man 
is elected to an office or appointed to an office before he gets his com- 
mission, and his commission is merely evidence of that election or 
that appointment; and I can show the Senator case after case in 
which an act done by an officer without a commission at all, after 
his election or appointment, has been held to be valid, because there 
was no absolute prohibition to his action in the absence of his com- 
mission, The commission is merely evidence, but according to the 
Senator’s argument it is the all-sufficient and indispensable thing, and 
unless it is precisely in the terms prescribed by the act of Congress, 
no matter how duly a man has been elected Senator, no matter how 
perfect his right to a seat in this body may be, he cannot take his 
seat. A recusant governor or a recusant secretary of state can keep 
him out of his seat. I protest against any such doctrine as that. 

But, again, the Senator from New York in effect asks us to judge of 
the effect of this paper before it is read to the Senate. That is the 
result of his proposition. Here are certain papers evidencing the 
action of what is called the legislature of Alabama. Whether it is a 
correct legislature or not is another question; and, before those pa- 
E are read, the Senator from New York insists that they shall not 

read as credentials. 

Mr. CONKLING. I nope my friend will pardon me there for a mo- 
ment. I do not see how he can say that. Inasmuch as I do not ob- 
ject to their being read, and nobody has objected to their being read, 
and inasmuch as we must learn what they are from hearing them 
read, really I do not see how any harm can arise on the fact that I 
say they should not be read as credentials. My friend said, a moment 
ago, that I insisted the Senate should act upon them without know- 
ing what they were. Nobody objects to their being read. If my 
friend chooses to regard them as credentials before he hears them 
read, and I choose not to do so, I do not see how anybody suffers 
from that conflict between us, 

Mr. THURMAN. That is exactly what made me wonder that the 
Senator got up and Soppor the reading, which was about to take 
place, by entering a solemn protest that they should not be read as 
credentials. 

Mr. CONKLING. I did not sop Sip reading. 

Mr. THURMAN. They would have been read immediately but for 
the Senator rising. If he wishes merely to express his own opinion 
that they are not credentials, certainly there is no objection to that ; 
but if he wants any action of the Senate to affirm opinion, then 
that makes it a very much more serious matter. 

Now, sir, I can very well conceive that we would admit a Senator 
upon precisely such a paper as that. I can very well conceive that if 
the governor or secretary of state of a State should refuse to dis- 
charge his duty to execute the proper credentials required by the act 
of Congress, we would seat aman apes precisely such a paper as that 
presented by Mr. Sykes. Suppose there had been no other legislature 
than that which elected Sykes; suppose there was no question abont 
two legislatures, but that had n the only legislature, and then the 
governor of Alabama, or his secret: of state, had refused to si 
the credentials, so that Sykes was obliged to appear here with noth- 
ing but a certificate of the legislative A who is there here 
to say that he would not be seated? There is not a man in the Senate 
who would say any such thing as that. 

But what is the use of talking about technicalities or sticking in 
the bark? We know historically, we know by the paj we know 
by the action of the executive department, that there have been two 
bodies in the State of Alabama, each claiming to be the legislature ; 
that one of those bodies has elected Mr. Spencer, the other body has 
elected Mr. 8 5 We know that the very governor who has signed 
the credentials of Mr. Spencer was counted into office by the senate of 
that body which elected Mr. Sykes. Those are facts that we know. 
and those facts make a case in which I think it is vef meper that 
both sets of papers should go to the Committee on Privil and 
Elections, whenever it shall be appointed, and be considered by that 
committee. 

The only doubt I have in my mind, and I state it frankly, because 
I will not do any injustice in this business, is this: whether the cer- 
tificate of the governor does not make out, prima facie, that the legis- 
lative body which he certifies for was the true legislature. That is 
the only serious difficulty there is in the whole case: whether or 
not, looking at the act of Con we are not bound to assume, 
proma Jacie, that that body which the governor certifies is the legi 

ture, is the A yee until the contrary is shown. But, sir, 1 do 
not know that the Senate has been quite so much given to being gov- 
erned by technicalities or presumptions. It was not governed by 
any such thing in fhe case of GoLDTHWaITE, but kept him out of 
his seat nearly a year, although he had the most perfectly 1 
credentials, and that not upon any certificate of the speakers of the 
senate and house of representatives of Alabama, not upon any offi- 
cial certificate of the election of anybody else, for it was not pre- 
tended that 1 else was elected 

Mr. STEWART. Allow me to ask the Senator if he thinks that the 
action of the Senate in that case was right ? 
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Mr. THURMAN. Certainly not; it was very far from being right; 
but the Senate did it, notwithstanding. It was a monstrous wrong, 
in my humble judgment; but the Senate did it, notwithstanding. 
Upon a mere vagabond petition that came here in that case, signed 
by Tom, Dick, and Harry, who had no official position at all, or most 
of whom had not, and affirming, not that the legislature which 
elected Mr. GOLDTHWAITE was not the true legislature, but that there 
had been frauds in the election among the people themselves, that 

entleman was kept out of his seat for nearly a year. I give his col- 

eague credit for saying that he was no party to that wrong. 

But, Mr. President, the real question before the Senate is simply 
this: we know historically, and have evidence before us, that here are 
two legislatures. The only question for us is simply, does the gov- 
ernor’s certificate establish, prima facie, that the legislature he certifies 
for is the true a Par eee so that that must be recognized? That, in 
view of the whole facts of the case, is really the true question before 
the Senate. 

Mr. STEWART. Mr. President, in my opinion, as the Senator from 
Ohio seems to admit, we must take the governor's certificate, it being 
regular, and there being no question as to whether he is the 3 
of the State, as making a prima: ſucie case, It is admitted that there 
is no precedent against it, except in the case of GOLDTHWATITE, and it 
is also admitted that the action of the Senate in that case was an 
error. The case is much stronger now than it was before the passage 
of the law of 1866. That law prescribed what should be the evidence 
upon which the Senate would act, and, of course, when we have that 
evidence, we have a prima-facie case. I believe that is the universal 
rule, that when the law prescribes what shall be ovidence in a given 
case, and you have that evidence, you have at least a prima-facie case. 
It may or may not turn out to be true, but it is always prima facie if 
the law is complied with. The law is substantially complied with in 
this certificate. It is regular; it is signed by the governor; it is evi- 
dence of the facts therein contained, so far as the action of the Senate 
is concerned, until there shall have been investigation. The authori- 
ties are all in favor of the 5 of a State upon a 55 
case, and not denying the State the right of representation. They 
are, I believe, entirely uniform in that respect, with the exception 
suggested by the Senator from Ohio, namely, the GOLDTHWAITE case, 
which is repudiated as a precedent. 

The importance of that rule is illustrated by the memorial of Mr. 
Sykes, which I hold in my hand. The errors into which we might be 
led by departing from the rule are very plainly indicated by this 
memorial. The president of the senate, who makes the certificate in 
this memorial, is R. H. Erwin. His name appears to it as president 
of the senate. It 8 by the same memorial that on the 25th 
day of November, 187 

Hon. Alexander 3 was in like manner inducted into the office of 
lieutenant-governor of said State, to which he had been elected by the voters of 
the State, and so announced by Lieutenant-Governor Moren, upon an opening and 
publishing of the votes by him, by official act, in the presence of a majority of 
the members of the general assembly assembled at the capitol of the State, at 
Montgomery. 

Then there is a provision of law which is quoted in this memorial, 
that— . 

The lieutenant-governorshall be ponoso: of the senate, but shall vote only when 
the senate is equally divided ; and in case of his absence or impeachment, or when 
he shall exercise the office of governor, the senate shall choose a president pro 
tempore. 


Now, upon the face of this certificate, here is the absence of the 
lieutenant-governor. It is true that the senate had power to fill the 
office in case of his absence, if he did not appear there, but he was 
the regular lientenant-governor. 

Mr. THURMAN. Will the Senator allow me to interrupt him for a 
moment? 

Mr. STEWART. Yes, sir. 

Mr. THURMAN. It just occurs to me that there is another case 
bearing on this—RANsom’s case—where General Ransom presented 
perfectly regular credentials, but was not allowed to be sworn in. 

Mr. STEWART. Iam informed that Mr. Parsons—and this is only 
information that comes to me from history; it has been referred to 
here—is speaker of the house of representatives of Alabama to-day, 
and there is no contest in Alabama about it; there is only one legis- 
lature sitting there, and Mr. Parsons’s name does not appear to this 
certificate. Observe the inconsistencies in which we are likely to be 

laced. Neither of the gentlemen signing this certificate, as I am 
informed, is acting either as president of the senate or as speaker of the 
house of representatives now. If we go into this history, here are 
important facts. I only state this to show the difficulties which we 
shall encounter if we discard the evidence which the law prescribes. 

The Senator says there are other cases. The other cases referred 
to, I think, refer to the qualification of the members. When the ob- 
jection refers to the personal qualification of the member, it must be 
made in limine. If he is personally disqualified, that is something 
that must be acted upon in limine ; but if the Senator-elect presenting 
himself is qualified, and the record that is presented is the record 
provided by law, he has a complete prima-facie case. In Mr. RAN- 
som’s case and the others, objection was made, I presume, on some 
point with regard to their 3 

Mr. BAYARD. O, uo; nota particle. 


Mr. STEWART. Well, in this case there is no such record-evidence 
before us as can destroy the plain prima-facie case. There is but one 
legislature in Alabama now. That is a well-recognized, historical 


fact, if we are going to refer to that, and neither of the gentlemen 
who sign this paper is presiding over either branch of that legis- 
lature. Those who were presiding over the rival legislature are now 
presiding over the legislature as at present organized, showing that 
the organization that elected the Senator who presents the regular 
credentials has been preserved. If, then, we go into the matter be- 
yona a prima-facie case, on the evidence before us, we shall simply be 
ed into doing an act of injustice without any probability that the 
official investigation will not result according to the prima-facie case. 

Mr. STEVENSON. I think there is a mistake existing in the Sen- 
ate in regard tothe practice of referring credentials which are fair upon 
their face to a committee for investigation. I have taken some pains 
to look into the precedents. The first case that I find is one reported 
in the American State Papers, of Kensey Johns, a Senator from Dela- 
ware. He presented himself as a Senator with proper credentials, 
sopata by the governor. The question arose as to the authority of 
the governor to appoint. Amotion was made to swear him in. That 
motion, with his credentials, was referred to a select committee, who 
reported, on the 20th of March, 1794, that he was not eligible, the gov- 
ernor having no power to appoint him in consequence of a meeting of 
the legislature having intervened since the vacancy, and having ad- 
journed without making an appointment or election. That is one 
precedent to which I call the attention of the Senator from Nevada, 
which went to the authority of the body appointing him, the party 
claiming a seat. 

The next case that I find is that of Lanman, of Connecticut. 

Mr. CONKLING. If my friend will allow me, did it not appear 
upon the face of the paper, in other words, did not the date of the 
eee and the date of the appointment show that it was in va- 
cation 

Mr. STEVENSON. It did not. A motion was made to swear in 
Mr. Johns. That motion, with his credentials, was referred to a com- 
mittee, who some weeks afterward made a report, which the Senator 
will find in the American State Papers, volume one. 

Mr. STEWART. Shall I interrupt the Senator if I call his atten- 
tion to the distinction between that case and this? 

Mr. STEVENSON. No, sir. 

Mr. STEWART. The appointment by the governor, under the Con- 
stitution, can only be made in exceptional cases, and those cases plainly 
oppaana in the law. Itis matter of law when it can bedone. Then 
if the case presented is contradicted by the law, it is nota prima- 

acie case at all. 

Mr. STEVENSON. The credentials in Johns’s case were regular. 
There was nothing upon the face of his credentials to show any ir- 
regularity. He brought regular credentials from George Read, the 
governor of Delaware. He presented himself with those credentials, 
as regular in every respect as the credentials rener here to-day 
by the gentleman claiming to be Senator from Alabama. 

Mr. STEWART. My point is that there was something on the face 
of the credentials to show that the governor had no power to appoint, 
and therefore it presented no prima-facie case. 

Mr. STEVENSON. There was nothing on the face of the creden- 
tials to show any want of authority any more than in this case. The 
memorial of Mr. Sykes here shows that the body which attempted to 
elect Mr. Spencer was not the legislature of Alabama; and although 
the credentials of Mr. 3 may be regular, so were the creden- 
tials of Mr. Johns regular. You had, therefore, to behind the 
credentials. ‘The committee of the Senate did so, and Mr. Johns was 
refused his seat. 

Mr. STEWART. The Senator has not fot my point. The ques- 
tion was presented on the Constitution itself as to the power of the 
governor. If there was anything in the Constitution or laws ap- 

earing before us that Alabama had not at the time a right to elect a 
Senator, then the certificate would not make a prima-facie case. 

Mr. STEVENSON. I cannot understand the distinction that the 
honorable Senator attempts to make. It is a distinction, it seems to 
me, without a difference. He says you cannot question the power of 
that body which has the authority to appoint when the credentials are 
regular. Now, I say that Johns’s case does show regular credentials, 
that he was appointed by the governor. è 

Mr. STEWART. But the Constitution showed that the governor - 
had no authority to appoint in that case. 

Mr. STEVENSON. How was that to appear except by an investi- 
gation by a committee? Suppose in this case the committee should 
report that the body that elected Mr. Spencer had no authority to 
elect a Senator. You want to bring him in upon his credentials that 
you say are regular. I say the Senate refused to bring a man in 
with regular credentials, whose credentials showed no vice in his 
appointment, 

The Senator will have several other cases before I get through. 
The next case I find is that of Mr. Lanman, who was appointed to 
take his seat on the 4th of March, 1825. A motion was made by Mr. 
Holmes, of Maine, to swear him in. That motion was referred, with 
his credentials, to a select committee, and they decided that the gov- 
ernor had no right to appoint him. 

Mr. MORTON. Upon what ground ? 

Mr. STEVENSON. Upon the ground that a legislature had inter- 
vened; but that did not appear on his credentials. 

Mr. MORTON. Let me suggest to my friend that the power of ap- 

ointment on the ‘part of the governor expires when a 1 prac 
intervenes, and the intervention of a legislature was a public event 
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of which the Senate of the United States was bound to take judicial 
notice, and did not require any proof. 

Mr. STEVENSON. What difference does that make 1 55 the ques- 
tion we are now discussing as to the prima-facie evidence of cre- 
dentials? I understand my honorable friend to take the position 
that when credentials, which are regular upon their face, are pre- 
sented here, it is the right of the person presenting them to be sworn 
in. The Senator says it was a fact of which the ate should take 
judicial notice. Yes, and I will show him that the Senate also 
takes judicial notice of the legislature which elects. If you take judi- 
cial notice of the point that the governor has no authority to appoint, 
why will you not take judicial notice that the legislature which 
elected was divided into two bodies, and that one represents the ma- 
jority and the other the minority of the duly elected members of that 

egislature? Why will the Senate take judicial notice of one fact 
and not of the other? But the simple question comes back whether 
the Senate has not refused, for want of authority in the appointin 
power, to recognize credentials which were iy ees on their face, an 
where there was no contestant. I say that both in Johns’s case and in 
Lanman’s case that was done. 

I now come to a still later case. On the 27th of February, 1837, 
Ambrose H. Sevier presented his credentials as a Senator from the 
State of Arkansas. Those credentials were regular on their face. It 
was proposed that he be sworn in, and it was refused. His creden- 
tials were referred to a committee of the Senate, who, on the 8th day 
of March, 1837, reported in his favor, and he was only admitted after 
the report of that committee by a vote of 26 to 19. 

I now come to the case of Mr. Stark, of Oregon, in 1862. There 
was no doubt that the governor had the authority to appoint Mr. 
Stark. There was no doubt that Mr. Stark was eligible. There was 
no doubt that a vacancy existed and that the power of appointment 
was vested in the governor of Oregon. There was no doubt that the 
credentials were regular. Mr. Stark, on the 6th day of January, 
appeared in this chamber and presented his credentials. The 
distinguished Senator from Maine, now no more, (Mr. Fessenden,) 
objected to the reception of those credentials, and he presented a 
memorial, made up of the very loosest hearsay statements of street- 
conversations prior to Mr. Stark’s election, and asked that that me- 
morial, with the credentials, be referred to a committee; and they 
were referred to the Committee on the Judiciary, An elaborate report 
was made by the committee, proposing to admit Mr. Stark to his seat. 
Upon that report a lengthened and able debate took place, and Mr. 
Stark was not admitted until a month after his credentials were pre- 
sented. What stronger case could be presented than Mr. Stark’s? 

Mr. STEWART. I believe there was a question as to his loyalty. 

Mr. STEVENSON. Yes, sir; it was a question as to his loyalty; 
that is, it was said that before his appointment, upon the streets in 
Portland, he had given vent to some loose exclamations, undera high 
degree of excitement, that the South ought to succeed, and speeches 
of that sort. 

Mr. SCHURZ. Ido not wish to interrupt the Senator from Ken- 
tucky, but merely to make a suggestion to him. He just asked, 
what stronger case can there be than that of Mr. Stark? Is he aware 
of the case of the Senator from Texas, [Mr. HAMILTON ?] 

Mr. STEVENSON. No, sir; I am not. 

Mr. SCHURZ. Then I will state that case after the Senator from 
Kentucky is through. 

Mr. STEVENSON. It seems to me that the case of Mr. Stark is a 
case directly in point. He was eligible; the governor had a right to 
appoint; his credentials were in due form; and yet he was excluded. 
I will refer to what some of the republican Senators, now in this 
chamber, said in that debate in regard to the right of the Senate to 

revent an applicant from taking a seat when there was reason to 

lieve that the authority under which he claimed his seat was in- 
valid, either on the ground that the governor did not have the right 
to appoint, or that he himself was not qualified; that it was the 
right and duty of the Senate, upon mere outside statements, to refer 
the case to the committee. 

Now we come to the case of the Senator from Alabama, [Mr. GOLD- 
THWAITE.] I read from the proceedings of the Senate on the 4th of 
March, 1871: 

The name of GEORGE GOLDTAWAITES, of Alabama, was called in order in the above 
list, when. 

Mr.SHERMAN, Before the oath is administered to Hon. GEORGE GOLDTHWAITE 
as Senator from Alabama, I desire to present the memorial of forty-five members 
of the senate and house of representatives of the legislature of the State of Ala- 
bama, containing statements of fact which, if true, would not justify the taking 
of the oath of oi at this time. Lask that the memorial be read, and that the 
credentials, with the memorial, lie on the table for the present until the Judiciary 


Committee is formed, with a view to their reference there. Until that is done, I 
object to the oath being administered. 


The credentials were read, and then the memorial was read, and 
both were laid on the table until the Judiciary Committee was ap- 
as There was no contest in that case. Nobody doubted that 

udge GOLDTHWAITE was eligible ; and yet that memorial was read as 
a matter of right and laid upon the table with the credentials, and 
both were referred to the committee, and Judge GOLDTHWAITE kept 
out of his seat for months. 

I thought that was wrong in GOLDTHWAITE’S case. Why? Because, 
for the second time in the history of the Government, it was at- 
tempted to go back and inquire into the component elements of the 
legislature by which Judge GOLDTHWAITE had been elected. I deny 
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any such power to the Senate. Whenever that doctrine becomes 
established, the States of this Confederacy ought to say, “ We elect 
A Ba Senator by our will and by the grace of the United States 
Senate.” If the Senate of the United States can go back and inquire 
into the elements of the legislature of a sovereign State, who in 
due form, according to law, elect a man who is qualified under the 
Constitution to take his seat in this chamber, then they become 
judges of the returns of the respective legislatures thus elected, and 
they themselves have the absolute power to nullify any election of a 
Senator. Senators, such a doctrine does not apply to one State 
alone; it applies to all; and as the guardians of the sovereignty of 
the respective States which we represent, I beg and-entreat you to 
consider well before you attempt to settle into precedent and into 
usage such a principle as that which makes the sovereign States of 
this Union the mere hewers of wood and drawers of water at the 
behest of the dominant majority, whatever it may be, of this cham- 
ber. 

Therefore I thought that the action of the Senate in that case was 
a wrong; but I would have acqui in a moment if there had 
been a separate and divided legislature, or if I had had judicial 
notice upon which I could rely that there was some vice in that body 
which elected Judge GoLDTHWAITE—some doubt in regard to the or- 
ganization or regularity of the legislature which elected him—not of 
the component elements, but of the fact whether Judge GoLDTHWAITE 
was eligible, or whether there was a legislature at all, or as to who 
had received the vote of a majority of the legislature of the State of 
Alabama. 

Then we come to the case of the Senator from North Carolina, [Mr. 
Ransom.] We know that he presented his credentials; we know that 
they were referred; we know that the gentleman who contested his 
seat, and whose memorial was before the Committee on Elections, had 
not the slightest semblance of credentials; he did not claim to have 
them, and he did not claim to have received a majority of the votes 
of the legislature of the State of North Carolina. 

Mr. CONKLING. Who is that? 

Mr. STEVENSON. The man who contested Mr. Ransom’s seat. 

Mr. CONKLING. My honorable friend will pardon me; that case 
he certainly cannot state as bearing on this. Mr. Abbott insisted 
that long anterior to RaNsom’s election he had been elected, and the 
question was whether there was any vacancy for Mr. RANSOM or any- 
body else to fill, and he insisted 97 7 the English rule which would 
seat a minority candidate, because Vance, who had received a major 
ity of the votes, was, as he insisted, ineligible to the place ; therefore 
he came to us, alleging that that seat already belonged to him, and, 
if so, of course nobody could be sworn in, and there was no room for 
credentials. That question was very different from this. 

Mr. STEVENSON. I understand the question. The distinguished 
Senator from New York perhaps did not hear what I said. I said, 
not that Mr. Abbott did not claim the seat, but that Mr. Abbott did 
not claim that he had a majority of the legislature. Mr. Abbott 
claimed that because Vance, who did get a majority, was ineligible, 
according to the English rule he was entitled to the seat; but did Mr. 
Abbott have any credentials? 

Mr. CONKLING. If my friend will pardon me, I beg to remind him 
that Mr. Abbott had, as he said, not a contemporaneous election, but 
a previous one, so that he denied there was any vacancy at all. 

r. STEVENSON. I admit that Mr. Abbott said so, but I come 
back to the question which is the pertinent one in this debate: did 
Mr. Abbott present credentials ; and, if he did, whom were they from! 

Mr. MORTON. Will my friend allow me to su t to him that 
the credentials of Vance were never presented to the Senate, never 
went before the Committee on Privileges and Elections? Vance was 
conceded to be ineligible, disqualified under the fourteenth amend- 
ment, so that when Abbott’s case was considered on acertificate of his 
election informal in character, yet there were no other credentials to 
oppose it. Afterward, when the case of Ransom came before the 
Senate, there was no question but what Ransom’s credentials were 
in proper form; but it was held, in referring his credentials to the 
committee, that while the credentials would show that he was prima 
facie elected, yet the credentials did not show that there was a 
vacancy, that the question of vacancy was not to be determined by 
credentials; and of course that was right. 

Mr. STEVENSON. Now, Mr. President, do not let us ere 
the point in issue. We are disenssing the effect and import to be 
given to credentials. We are discussing how far a man presenting his 
credentials has a right to be sworn in. Will the Senator tell me what 
credentials Mr. Abbott had? I never heard of any. If he ever pre- 
sented any, it escaped my knowledge. I have never yet known that Mr. 
Abbott, who contested the seat of the present Senator from North 
Carolina, [Mr. Ransom,] who came here with regular credentials, or 
who contested Mr. Vance’s seat, ever had any credentials, He had 
none, 

I do not wish to prolong this debate. I only rose to cite several 
precedents, beginning as early as 1794 and running down to 1871, which 
bear upon the present question. I have given you several cases which 
arose when this Senate was in the zenith of its glory for intellect, 
for experience, for patriotism, where Senators with regular creden- 
tials, and with a party majority on their side, were refused the right 
to be sworn in, but the motions to swear them in, with their creden- 
tials regular on their face, were submitted to a committee of the 
Senate; and in several cases the Senate refused to let those gentle- 
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men take their seats, although themselves personally qualified to do 
so, for the want of authority in the appointing power, 

Mr. MORTON. I want to suggest to my friend that I believe, until 
1866, the law of Congress did not fix what should be the evidence 
of a Senator’s election; that was left to each State before that time; 
but in 1866 Congress passed a law regulating the elections of Senators, 
prescribing how they should be conducted, determining what should be 
the prima-facie evidence of the right to a seat. That was done in 1866 
for the first time. Before that it was left to each State to elect 
Senators in their own way, and furnish such evidence of their election 
as they themselves might B pirat 

Mr. STEVENSON. f will cite the Senator from Indiana to a very 
celebrated case from his own State, where the seats of both Senators 
were contested upon a question in d to the mode of their ap- 
pointment. Although, in that case, the Senators whose seats were 
contested were admitted opon the presentation of their credentials, 
there are gentlemen now in the chamber who resisted that action, 
and who made just the ar; ent that I am now making, and who 
cited many of the e AR that I have cited against Senator 
Bright and Senator itch, elected by the legislature of Indiana, and 
having the lar credentials, signed by the governor, taking their 
seats in this chamber, and that was prior to 1566. 

Mr. President, I think it is much more desirable that we should 
have some uniform rule, and make that an established rule for future 
action and for future guidance. Then we shall know exactly where 
weall stand. Now, for this Senate, having refused to admit Mr. GOLD- 
THWAITE, to-day to admit Mr. Spencer, would seem to be not a regu- 
lar or a uniform rule of action. 

I care very little what the decision is, except that we shall adhere 
to a fixed rule of principle and make the pecan unvarying. I 
admit that you can inquire into the authority of the appointing 

wer, whether a man has been regularly and legally elected, whether 

e is qualified, and whether he was elected in the mode pointed out 
by the law. That you can do; but I deny, as was attempted to be 
done in GOLDTHWAITE’S case, that ou can look into the elements of 
the legislature that elected him. If the Senate thought it proper to 
refer to a committee the credentials in the case of Mr. Stark, regular 
on their face, eligible, as he was, his right unquestioned, with no con- 
testant, and to require a report before they would admit him, and if 
they did the same thing in the case of Judge GOLDTAHWAITE, I think it 
should be done in this case, and that we should adhere to that principle. 

Mr. ALCORN. Mr. President, when I called for the reading of the 
credentials of Mr. Spencer, of Alabama, I had no idea that the call 
for the reading of those credentials was to call up a debate of the 
length and magnitude of the one that we have heard. I objected to 
the motion made by the Senator from Delaware, as an amendment 
to the call which I had the honor to make. The Senator,if my 
memory serves me, asked that the credentials, and papers accompany- 
ing them, of Mr. i Lee be also read. 

fir, BAYARD. The Senator is mistaken on that subject. I asked 
that the certificate of election of Mr. Sykes might be read at the 
same time. The Senator misunderstood my language. 

Mr. ALCORN. Then I stand corrected. It may have been that 
I took my impression from the fact that at the time the Senator 
from Delaware presented what he called the credentials of Mr. 
Sykes, he presented them in the form of credentials and accompany- 
ing papers, being a memorial, and they were placed before the Senate 
in the form of a memorial to the Senate. 

Now, sir, what are the facts in this case? The Senator from 
Kentucky who has just taken his seat calls the Senate of the United 
States to account for the course the Senate has seen proper to pursue 
heretofore upon the question of admitting Senators, and he arraigns 
the Senate for the course pursued towards the Senator from Ala- 
bama, [Mr. GOLDTHWAITE,] and he complains that the Senator from 
Alabama was for a long time kept out of his seat in the Senate when 
he had the proper credentials here which should have entitled him to 
be sworn in. Strange to say, the Senator uses that as an argument 
to-day why the credentials of Mr. Spencer, from the same State of 
Alabama, are not sufficient to entitle him to be sworn into his seat. 
Sir, each and every complaint that the Senator from Kentucky 
makes is an argument in truth in favor of having Mr. Spencer, the 
Senator from Alabama, sworn to-day upon the credentials that he 

resents. 
z Under the law of 1866 Congress undertakes to lay down what shall 
be necessary to entitle a Senator to take his seat; that he shall have 
the certificate of the governor of the State; and that certificate of 
the governor comes here entitling him, as prima-facie evidence, to 
enter upon the discharge of his duties. It is like a patent to a piece 
of land in an action of ejectment. You offer the patent, and it is 
prima-facie evidence that the title is good. You may go behind that 
patent, however, and show that it was fraudulently issued, that it 
was improperly issued, and that the consideration upon which it 
issued has failed or any other reason that attaches to the legality or 
the validity of the patent; but that is a question which goes to the 
jury. „In this e Be there be any who offer objections to the 
prima-facie case presented, that prima-facie evidence which Congress 
has said is sufficient for them for the time being, the matter goes 
to the Committee on Privileges and Elections, to be there examined 
and reported upon; and if the proof goes to show that the Senator 
who has been sworn in is not entitled to his seat, that his certificate 
of election was procured by fraud, or that the legislature undertaking 


to elect him to the seat was not a . under the forms of the 
constitution of the State, the committee can so report. Suppose the 
majority was not a proper one constituting a quornm of each body of 
the legislature: that is a question to be considered before the Com- 
mittee on Privileges and Elections. The reference goes to the whole 
question—goes to the foundation of the subject. Here we do not go 
any further than simply the certificate of election, under the law of 
the State from which the Senator comes, attested, as it is, by the sec- 
retary of state. 

Now, sir, what are the facts with re to this case? Only one 
governor, so far as I know, presides in Alabama to-day. There is but 
one governor in the State of Alabama certified as elected at the last 
election. There has been no contest in Alabama with regard to the 
governor of the State, and we all agree to that. It is known—the Sen- 
ate has judicial knowledge of the fact—that there were what p ried 
to be two legislatures there. We know, judicially, that the 1 ture 
recognized by the governorof the State is that legislature which elect- 
ed Mr. Spencer to his seat in the Senate, and we do judicially know 
the fact that that legislature which elected Mr. Sykes to a seat in 
the Senate has ceased to exist; that it has been absorbed by the legis- 
lature which elected Mr. Spencer; that the governor presides ay 
as he did at the time this certificate was given; that the president of 
the senate and the speaker of the house of representatives of that leg- 
islature are the same officers to-day that they were when the certili- 
cate of election was given; and we do judicially know the fact that 
there is no other legislature in Alabama to-day that contests the 
authority of this legislature now, and we do judicially know the fact, 
and I commend this to the attention of the Senate, that the supreme 
court of Alabama has decided that the legislature over which the gov- 
ernor presides to-day is the legislature of Alabama, and that its acts 
are entitled to full faith and credit. 

Mr. SAULSBURY. Will the Senator allow me to ask him a ques- 
tion? Does he say that the legislature that now exists in the State 
of Alabama is the same legislature, composed of the same members, 
that elected Mr, Spencer? 

Mr. ALCORN, I will not say that they were, for I understand that 
there has been a remodeling of the legislature; but I understand the 
fact to be thata quorum of each branch of that legislature that elected 
Mr. Spencer to the Senate is to-day in each branch of the legislature 
recognized as the legislature of the State of Alabama. 

Mr. SAULSBURY. Lask the eee is it the same legislature, 
com of the same members, that now is the recognized legislature 
of Alabama, that elected Mr. Spencer to this body ? 

Mr. ALCORN. I will not say thatit is, nor will I say that it is nec- 
essary to show thatit is. It is sufficient for me to show that the leg- 
islature of Alabama had existence as a body, organized at the time 
this election took place, and, if called upon to show that fact, that it 
is the same to-day that it was then. That there are persons in this 
legislature to-day who were not in the legislature at the time the 
election took place, is no reason why the credentials can be assailed, 
even if that question were before the Senate. It may have been 
reg i ; some members may have died, others 7 been chosen 
to take their places, and it may be the fact that the legislature has 
changed many of its members; but the organization that was in ex- 
istence at the time this certificate was given is precisely the same 
now, with the same president of the senate, with the same speaker of 
the house of representatives, that there was at the time when this 
election took place. 

But remember, Mr. President, that I take the position that, in order 
to entitle the Senator from Alabama to be sworn in, it is only neces- 
sary, under the Jaw of 1866, that he present his certificate of election 
certitied to by the governor of the State of Alabama, and that upon 
that he has made out a prima-facie case and is entitled to be sworn in 
here; and I say that all other questions with regard to the organiza- 
tion of the legislature, and the facts with regard to the legislature of 
Alabama, are proper to go before the Committee on Privileges and 
Elections, and there a hearing can be had, and that committee can go 
to the foundation ; if need be, it can examine the eredentials of mem- 
bers of the legislature, as I hold, and it can examine (as they did upon 
the question of the State of Louisiana) who compose the legislature, 
and whether it is a legal body or not. 

But there is no one here to-day to controvert the fact of the legality 
and constitutionality of the legislature of Alabama; no one here to 
contest with Mr. Spencer the fact that there is no other body than 
the legislature that elected him now in session in the State of Ala- 
bama. But at the same time that you protest against Mr. Spencer 
being sworn you complain of the action of Congress, that it has here- 
tofore refi to swear in Senators who came, as he has come, with a 
certificate of election in their hands, and asked to be sworn in. 

Mr. STEVENSON. On a wholly different ground, though, if the 
Senator poer 

Mr. ALCORN. I understand the ground to be the same. 

Mr. STEVENSON. I have been very unfortunate, then, and per- 
haps itis my fault that the Senator did not comprehend me. I under- 
took to say that the reason why we voted against the majority upon 
the application of Judge GoLpTuwarre to be sworn in, we insisting 
that he should be and the majority denying that right, was not upon 
the subject of credentials at all, not upon the authority of the legis- 
lature at all, not upon the ground of eligibility at all, but because in 
that action the memorialists attempted to go into the composition and 
eligibility of members of the legislature which elected him, 
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Mr. ALCORN. Then, I ask, what is the state of the case to-day? 
The memorialist here comes and attacks the organization of the 
legislature that the governor certifies elected Mr. Spencer. The 

vernor of the State of Alabama certifies that Spencer was elected. 

e certifies it as governor of the State of Alabama, and the secretary 
of state attests it as the secretary of state of Alabama; and then 
here comes a memorialist who undertakes to attack that organization 
and show that that legislature was not constitutionally o ized; 
that in truth and in fact it was not the legislature of the State of 
Alabama. Thero may be a distinction between the cases, but if there 
is I cannot observe it. Itison account, doubtless, of my obtuseness, 
but the distinction lies just so far down that I am not able to reach 
it as a point of fact. : 

If it is charged—and I am not here to say that it is not true that the 
Senate in the past has assumed, during the period of revolution, an 
inquisitorial e ter, and that it has refused to admit Senators on 
credentials for reasons pertaining, if you please, to the question of 
the reconstruction of the States, to the question of elegibility under the 
fourteenth amendment, I am one of those who stand here prepared to 
leave all those questions behind. I am prepared to throw those acts 
of the Senate behind, and say that they are not entitled to considera- 
tion as precedents; but that we shall put our back to the past and 
our faces to the future, and that we shall recognize nothing which 
partook of the asperities or the animosities of the war as a reason 
why we should not go back to the recognition of a plain enactment 
of the Congress of the United States. X 

The law of Congress provides that this shall be sufficient to entitle a 
Senator to recognition here upon the floor of Congress. Mr. Spencer 
comes and holds in his hand that which the law of Congress says is suf- 
ficient to entitle him, under a prima-facie case, to be sworn in to-day. 
There stand those outside who believe that his election is improper, 
not according to the laws of Alabama, and not in accordance with the 
constitution of the State of Alabama. I express no opinion on that 
subject. I hold myself here without any opinion on that subject. Let 
that question go, in its regular course, to the Committee on Privileges 
and Elections; let it there be e e and when they report on 
that question let the Senate take such action as that committee may 
recommend, or such other action as the Senate may 7 as pore 
in the premises. But in the mean time I ask that Alabama be not 
deprived of her right to representation upon the floor of the Senate. 
She is entitled to this. She has sent here bene governor, accompa- 
nied by the proper certificate and seal ofo ce, one who proposes to 
take to-day the place of Senator and hold it until he is shown not to 
be entitled legally to hold that office, or to hold it until it is shown 
that another is entitled to it above himself; and then tlie Senate can 
act upon that question, not as it is called to-day to act on a prima- 
facie case. i 

NOTIFICATION TO THE PRESIDENT. 


Mr. HAMLIN. Mr. President, the committee of the Senate charged 
with the duty of waiting upon the President of the United States and 
informing him that a quorum of this body has convened in pursuance 
of his proclamation, have discharged that duty. The President of 
the United States said that, as at present advised, he would have no 
communication to make to the Senate except certain executive com- 
munications, which he would communicate by message at an early 
day. 8 

PAPERS WITHDRAWN. 
On motion of Mr. FERRY, of Michigan, it was 
0 


That Commander John Waters have leave to withdraw his 
petition and papers from the files of the Senate. 


ELECTION OF SENATOR CALDWELL. 


Mr. MORTON. I ask the unanimous consent of the Senate to offer 
a Senate resolution; and I will preface it by the remark that suppos- 
ing the Senate will be here but a few days, and in discharge of the 


duty im upon me at the last session as the chairman of the 
Committee on Privile; and Elections, and in pursuance of an un- 
derstanding had just before the adjournment, I now offer the follow- 


ing resolntion, and I shall ask the Senate to-morrow morning to pro- 
ceed to its consideration. I ask that it be read. 
The chief clerk read the resolution, as follows: 


Resol That ALEXANDER CALDWELL was not duly and legally clected to a seat 
in the 8 of the United States by the legislature of the State of Kansas. 


TRADE WITH CANADA, 


Mr. MORTON. I offer another Senate resolution, which I ask to 
have read for information. I desire to make a single remark in re- 
gard toit. Iam not ing to ask for its passage now. 

The chief clerk as follows: 


Resolved, That the Secretary of the Treasury be instructed to report to the 
Senate, at its next session in December, the amount of imports from the provinces 
composing the Dominion of Canada to the United States for the years 1871 and 
1872, and the amount of exports to the same provinces from the United States for 
the same years, and the amount of imports and rts between the United States 
and the same provinces for the two years p g the termination of the reci- 
procity treaty. : 


Mr. MORTON. I shall ask to have the resolution laid on the table 
now; but if the session shall be prolonged for some days, I shall ask 
the Senate to take it up from the table, for the purpose of enabling 


me to submit some remarks upon the question of the relations between 
the Dominion of Canada and England and this country. 
The VICE-PRESIDENT. The resolution will be laid upon the table. 


SENATOR FROM ALABAMA, 


The Senate resumed the consideration of the credentials of George 
E. Spencer as Senator from Alabama, the pending question being on 
the motion to postpone, made by Mr. BAYARD. 

Mr. HOWE, Mr. President, I believe the pending question is on 
the motion of the Senator from Delaware to postpone. I rise mainly 
to say that I hope that motion will be a to. For one, I am not 
prepared to enter upon the discussion of the main question, which 
seems to be already under consideration, and still less prepared to 
enter upon the decision of it. I think the question agrave one—much 
graver than has yet been intimated. I think it involves, as pre- 
sented already, not only the right of Alabama here in the Senate, but 
the right of every other State; not only the question of Mr. Spencers 
or Mr. Sykes’s title to a seat here, but the question of the title of 
every one of us to a seat here. 

I say I am not prepared to enter upon the discussion of the subject, 
because, until to-day,I had not seen the papers which I now find 
upon my desk, and which are upon the desk of every other Senator. 
I have had no opportunity to look into them. I have not had an 
opportunity to look into the precedents. I confess I have not a very 
profound regard for legislative precedents, I fear I lack some of the 
veneration which I ought to cherish for the conduct of those who 
have gone before us. 

The Senator from Maine [Mr. HtLTx] said just now that he was 
inclined to think that the precedents were almost uniformly those 
which sanctioned the administering of the oath to him who has 
been called to-day, and has been called heretofore a prima-facie case, 
and then tryin the question of his title afterward. He admitted 
that there might be some precedents to the contrary. The Senator 
from Kentucky [Mr. Stevenson] has cited a very formidable array of 
precedents, many of which seem to be to the contrary of the rule as 
asserted * the Senator from Maine. My distinguished friend from 
Nevada [Mr. STEWART] shakes his head. 

Mr. STEWART. Not one of them, except GoLDTHWAITE’S case, is 
at all relevant. I think that is in point. 

Mr. HOWE. I am 770775 9 I trust, with becoming diffidence; I 
know where Iam speaking; I said many of the cases cited by the 
Senator from Kentucky seemed to be in conflict with the p. ents 
asserted by the Senator from Maine. Of course, if the Senator from 
Nevada had not shaken his head, I should not have come to any defi- 
nite conclusion upon the subject until I had heard him; but it is 
very certain that, having shaken his head, I shall not come to any 
such conclusion until I have heard him. I myself, without any very 
accurate recollection, and certainly with no extensive ing, am 
profoundly impressed with the notion that you ean find precedents in 
our history, brief as it is, which will sanction „ any one 
Senator here wants to do in this particular case, and ost anything 
that the whole of us could do, if we were to do our best or our worst. 
I say, sir, I am afraid I have not as much veneration for precedents 
as I ought to have. I profess to have some regard for law, when I 
know what it is, and I mean to pay it decent respect, 

Now, as I understand the law, the fundamental law, the supreme 
law, it accords to the State of Alabama the right to be represented 
here by two of her citizens, not by any two who happen to come 
here, but by the two who shall be selected for that purpose; by whom? 
Not by the governor, not by the secretary of state, but by the legis- 
lature of the State. Only the legislature of the State can select 
those Senators. 

I am told that an act of Congress was passed some six or seven 
years ago, declaring what the governor of a State should do in the 
case of the election of a Senator; that the governor of the State 
should certify to that fact; that the secretary of state should counter- 
sign; and that the seal of the State should be employed on the cre- 
dentials of the Senator-elect. That is all very proper, I concede; but 
after all, I think, on reflection, we shall conclude that not the signa- 
ture of the governor, nor the signature of the secretary of state, nor 
the seal of the State, nor all these added,will make a Senator. I take 
it these little ceremonials are very inconsequential unless they are 
preceded by an election by the legislature of the State. 

But Senators say, I have heard several of them say, that the con- 
junction of these three little things—these two signatures and that 
seal—constitute what they call a prima-facie case, or prima: ſucie title 
to a seat, and, as my friend from Mississippi [Mr. ALCORN] expressed it 
just now, it was like a patent to a piece of land; wherever that pat- 
ent was shown it e a prima-facie case of title, not conclusive. 
Well, suppose it is so; suppose these signatures and this seal are the 
equivalent of a patent to a piece of land; the court which is trying 
an action of ejectment never says, when a party shows a patent, 
“ Here is a prima-facie title, and now I will 205 the party holding the 
patent in possession of the land, and then I will try the question of 
title to it afterward.” The judge receives the patent, to be sure, as a 
peos of evidence, but before De panere judgment upon the right he 

ears what can be said in contradiction of the patent. 

But it is argued here, as I understand, that we should pay so much 
respect, so much deference, to this prima-facie title, as it is called, that 
we should actually award the seat upon it. 
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Mr. CONKLING. No. 

Mr. HOWE. Then I have misunderstood the course of the debate. 
I have understood that because onè individual brings here this 
certificate signed by a governor and a secretary of state, or purport- 
ing to be signed by a governor and a secretary of state, and to have 
the seal, we were to admit the party holding that piece of paper to 
the seat. 

Mr. CONKLING. We oniy allow him to become the sitting mem- 
ber; the seat to be contested afterward. } 

Mr. HOWE. Then, the proposition is that we allow him to become 
the sitting member. In my careless and loose way of expression, I 
said we should award the seat. The Senator says, “No, but allow 
him to become the sitting member.” I suppose by that he is to sit, 
not in a seat, but somewhere else; otherwise we should award him 
the seat by allowing him to become a sitting Senator. 

Mr. CONKLING. My friend will pardon me. He is to be the sit- 
ting member pending the time when the Senate is engaged in award- 
i t. 


ing the seat. j 

hr. HOWE. I understood that limitation, and that is the trouble. 
We say we do not know whether Alabama sent this man here or not, 
but we say we will take him out of t to form and make a Sen- 
ator of him for the time 3 Well, that would not be so very bad 
a thing if it were not follow y this other consequence, that we re- 
serve to ourselves the right to reconsider and reject his title to that 
seat after we have admitted him to it, after we have administered the 
oath to him which each one of us has taken. 

I was inclined to think myself that before we allow any man to 
take a seat here we ought to know whether he comes here as the 
representative of a State or not; and when we have examined that 
question and settled it, it seems to me that that is an adjudication, 
and I was inclined to think (and it was upon this point that I wanted 
a little time for consideration) that neither this Senate nor a succeed- 
ing Senate ought to go back of our judgment. When some man comes 
here, any man claiming to be the select man of a State, and present- 
ing what you call prima-facie evidence of that fact, and when no man 
in the State says anything to the contrary, and no one else anywhere 
says anything to the contrary, I think you ought to administer the 
oath to that man. But if there is a question raised, if it is said that 
that signature of the governor is forged, and that seal of the secretary 
was stolen, or the impression of it, or if it is saidin any credible way 
that the man himself was not eligible; if any fair question is raised 
upon the validity of this prima-facie case, it has always seemed tome 
that the Senate ought to stop and determine that question, and when 
it was once adjudicated it was adjudicated for all time. 

This question was suggested to me very soon after I took my seat 
in this body, when the case of Mr. Stark, from Oregon, was before the 
Senate. It was suggested very forcibly the other day, when a com- 
mittee of this Senate proposed a resolution which, if 1 remember, de- 
clares in terms that a seat which has been occupied by a gentleman 
acting as a member, with all the sanction upon him that rests upon 
every oneof you—a seat which had been occupied for some years—was 
vacant. I was led then to speculate, not to investigate, but to spec- 
ulate in my own mind how it could be that that seat to which a 
State had accredited one of its citizens by certain evidences of title 
upon which the Senate had , and had declared them sufficient, 
was still vacant. I do not know that it can be so. 

Mr. CONKLING. May I ask a question ? 

Mr. HOWE. Certainly. 

Mr. CONKLING. The rule which my honorable friend is contend- 
ing for, I submit to him, would not make such cases as he now refers 
to any fewer than they are, because in the case to which he alludes 
nobody contested; the Senator took his seat as he would under the 
rule which the Senator thinks should prevail; and long afterward 
arose the matter which has been made the occasion of assault upon 
the Senator's right to sit. On the other hand, I submit to my friend, 
that if his rule prevails, that whenever a contest is notified to the 
Senate there is to be no sitting member until that contest is resolved, 
the Senate would virtually commit to every person in every State 
the right, by perhaps only saro orma contest, to hold in abeyance 
the right of the man who held the credentials, until in the lapse of 
time the committee of the body had been able to decide one way or 
the other the contested cases and to reach even the last case. 

Now I conceive, and this is the only additional remark I want to 
make, that theinconvenience of such a rule, the obvious greater security 
and convenience of the other rule, lies at the foundation of its adop- 
tion, and constitutes much of that foundation. If it be said that 
when I come with credentials specitic and described by the statute, I 
may sit down for the time being, sit down conditionally, with the 
right to all comers to unseat me if theycan, no great inconvenience 
is likely to result, especially in the case of a contest in bad faith; but 
once say that no man whose seat is contested shall ever become the 
sitting member until that contest ultimates, and I say it is a sort of 
reward offered, in all turbulent times of faction and party, for every 
man who would spite another, or who would accomplish a purpose 
by it, to say, “ I contest that seat, I present a memorial contesting 
it,“ and thus hold in abeyance the right of every member of the Sen- 
ate, and every member of the House, if the rule could prevail there, 
until the appropriate committee could go through and decide all the 


cases, - 
Mr. HOWE. Mr. President, I admit that the tribunal which 
passes upon the right of Senators to their seats, like the tribunal 


which passes upon your title to your homestead, like the tribunals 
which pass upon all rights of life, of person, or of property, may be 
wicked and may abuse the powers in it by the law. 
But, sir, we cannot get over the fact that the Constitution vested 
in this body the prerogative of trying the right of its own members 
to the seats theyclaim here. You may abuse and trifle with that 
power. The Constitution, or those who made the Constitution, sup- 
poea you would be less likely to trifle with it than any other tri- 

unal they had thought of; but if it is true, as it certainly is true, as 
suggested by the Senator from New York, that if you adopt the rule 
which I have suggested, the Senate may lend itself in some evil time, 
by delaying a trial, to the nefarious purpose of keeping an honest 
and rightful claimant out of his seat, then what? 

Mr. CONKLING. If my friend will pardon me, I put a case where 
the Senate not only acts in good faith, but with the utmost possible 
diligence. Here are seventy-four men; one-third of them come in at 
atime. Here is one Committee of Privileges and Elections. Every 
new-comer, every man who pro himself to be sworn in on the 
4th of March, finds himself co nted by a petition signed by some 
man saying, “ I contest that seat.“ Now, the Committee on Privileges 
and Elections is to sit down and go through, with all the assiduity 
which it can employ, and decide these cases, and the man can only 
take his seat who holds the credentials, one by one, as each case is 
passed upon. Without the Senate being guilty even of negligence 
or delay, or consulting its own eonvenience, sitting day and night, 
and going as fast as possible, if such were the rule in parliamentary 
bodies, particularly in a body so numerous as the House of Repre- 
sentatives, where all the members come in afresh every two years, it 
seems to me 1 inconvenience would occur. 

Mr. HOWE. tus see. I am, in spite of myself, PoE drawn 
into something of a debate here, which Taia not mean; but let us see 
for a moment. Suppose that rule I have su ted—I do not insist 
upon it; I do not know that it is the right rule—be adopted, and sup- 

the Senator from New York should by and by be provided with 
credentials, and should offer thom here; and suppose some man as 
malicious as myself should rise, or, not being permitted to speak to the 
Senate himself, should send a memorial here, questioning the validity 
of those credentials, that being a malicious act on my part, an en- 
tirely groundless act; and suppose the rule to be adopted that those 
credentials and my memorial go to this committee; the very next 
morning they take up the credentials before the Senate meets; there 
are the credentials in the very form in which the law requires New 
York to speak. What ere these credentials? The declaration 
of some unknown man offering no testimony whatever, a mere de- 
nial that those credentials are just and true. That is all. That is 
the case that the committee would have to pass upon. Now, does my 
honorable friend suppose that in that case the Committee on Privi- 
leges and Elections are going to deliberate through a whole session, 
throngh a whole Congress, through the official life of a Senator, 
before they pass upon that case; for when the Senate met the next 
morning the Committee on Privileges and Elections, I take it, would 
report? But if the case was not exactly that; if the outside pro- 
testant should make the committee believe that behind his protest 
there was evidence to be adduced and which could be adduced within 
a reasonable time, which would impair the apparently good title 
presented by the Senator, would it not be the duty of the committee 
in that cage to wait a reasonable time to hear that evidence? In the 
mean time the co: uence is very clear: New York would not have 
a Senator here to which she is entitled. But suppose the committee 
or the Senate should jump to the contrary conclusion and say “ We 
will have New York represented somehow, by somebody, and inas- 
much as we do not know who it is that New York really wants to 
represent her here, but do know who has got the certificate of the gov- 
ernor, and who has got ion of the seal of the secretary of state, 
we will take that man.” You do not respect the rights of New York 
when you admit him to a seat here; on the contrary, I es trample 
upon, you outrage, the rights of New York when, out of any respect 
for forms, you admit to a seat here as her representative aman whom 
she has not sent here by the voice of her legislature. 

Clearly the right thing to be done is to admit the man selected by 
the State and nobody else. When a dispute arises who the man is, 
the question is whether we should try it before we admit anybody, or 
whether we should admit somebody and it afterward. Let me 
say once more that I do not mean to insist that the rule I have sug- 
gested is the true rule, but it has always seemed to me that if the 
question was a new one, it is the rule that I should be very much in- 
clined to insist upon. I do not know but that we are precluded by 
precedents from adopting it. ee eed regard it, if Ishould find my- 
self forced by the strength of p ents to adopt a different rule, I 
think I should regret the fact. 

Mr. SCHURZ. Mr. President, the Senator from Wisconsin [Mr. 
Howe] tells us that he is not in love with legislative precedents; 
neither am I. I think a great many things have been done which 
ought not to serve as a rule for our future action; but precedents 
after all are things, sometimes, to shed light upon the reasoning 
of gentlemen at different times and under different circumstances ; so 
they are in this instance. It has been said here that precedent is al- 
together against the reference to a committee of the credentials of 

ntlemen who, with regular credentials signed by the respective 

tate executives, present themselves here for seats in the Senate. I 
find that recent precedents are almost uniformly the other way. In 
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fact, since I came into the Senate I do not remember a single case 
where a seat was contested and where the credentials presented were 
considered of sufficient force to entitle him who presented them to a 
seat in the Senate during the contest—not one. 

Let ue go back two years, to the 4th of March, 1871. I find in the 
journal of the Senate the following: 


Mr. SHERMAN presented a st, signed by forty-five members of the senate 
and house of re mtatives of the legislature of the State of Alabama, against 
the admission of GEORGE GOLDTHWAITE to a seat in the Senate as a Senator from 
said State; which was read. 

After debate, 

On motion by Mr. SHERMAN, 

That the protest, with the credentials of Mr. GOLDTHWAITE, lie upon the 


table. 

Mr, FLANAGAN here submitted a motion that the oaths prescribed by law be 
administered by the Vice-President to MORGAN C. HAMILTON, whose credentials as 
Senator-elect from the State of Texas were presented on the 13th of July, 1870. 

Mr. MORTON presented a certified copy of a jaot resolution of the 1 
of the State of Texas, approved January 26, 1871, providing for the election of a 

United States Senator that State on the 24th day of January, 1871, for the 
term of six commencing on the 4th 101 of March, 1871, and declaring the 
election of MORGAN C. HAMILTON, on the 22d of February, 1870, as Senator for said 
term, illegal; which was 

On ion by Mr. MORTON, 

That the resolution of the legislature of the State of Texas and the 
eee of Mr. Moreas C. HAMILTON and Mr. Joseph J. Reynolds lie on the 

0. 

The fact is that on that day neither Mr. GoLpTHWAITE nor Mr. 
HAMILTON was sworn in. We remember also that both those gentle- 
men were armed with the proper credentials from the governors of 
their respective States, and that as to the re ity of the credentials 
no question was raised; and yet, nevertheless, in the one case, upon 
the ground of a mere memorial signed by some members of the legis- 
lature, and in the other case upon credentials not signed by the gov- 
ernor of Texas, presented here by a contestant for Mr. HAMILTON’S 
seat, neither Mr. HAMILTON nor Mr. GOLDTHWAITE was sworn in, but 
both cases were laid over for further investigation. I find in the 
journal of the Senate of March 13, 1871, first session Forty-second 
Con pages 34, 35, nine days after the presentation of the cre- 
dentials and the opening of the session, the following: 

On motion by Mr. ANTHONY, 

That the credentials of Foster Blodgett, and the memorial of members 
of the general assembly of the State of against the admission of said Blod- 
gett to a seat in the Senate of the United States as a Senator from that State, be 

referred to the Committee on Privileges and Elections. 

I admit that this is not a case in point; but further: 

Ordered, That the credentials of GEORGE GOLDTHWAITE, and the protest of mem- 
bers of the legislature of the State of Alabama against the election of said GOLD- 
THWAITE as a Senatorof the United States by the legislature of said State, be 
referred to the Committee on Privileges and Elections. 


And the same order was made in the case of Mr. HAMILTON. So, I 
think, I have shown that just two years ago, instead of following the 
rule from alleged precedents that a gentleman armed with proper cer- 
tificates shall be sworn in and sea we adopted just the opposite 
rule. Now, I ha Ido not say that that precedent should be 
always recognized as a good rule to govern our action. There may 
be cases in which, as the Senator from New York observed, objections 
may be made to the seating of a Senator, of a very trivial character, 
when it would be very wrong to deny him his seat. 

Mr. MORTON. Will the Senator allow me to make a statement in 

to Mr. HAMILTON’S case? 
. SCHURZ. Certainly. 

Mr. MORTON. The Senator undoubtedly wants tobe correct in 
regard to the facts. 

. SCHURZ. Yes. 

Mr. MORTON. Mr. Haro was elected by the first legislature 
after reconstruction. He was elected for the short term, one day, 
and I think on the next day elected for the long term. Perhaps both 
elections were on the same day, but I think not. Afterward, and 
after avother legislature had been elected, and, I think, atter another 
governor had been elected, though I am not sure about that—— 

Mr. SCHURZ. I think the Senator is wrong in that. 

Mr. MORTON. I am going to state. Afterward the legislature 
elected Mr. Reynolds to fill the vacancy. . 

Mr. SCHURZ. It was not another but the same legislature. 

Mr. MORTON. And passed a joint resolution declaring the election 
of Mr. HAMILTON for the long term to be void. The election was cer- 
tified in the usual form by the governor, and the credentials came 
here in that way; that is say, the credentials were prepared, the 

overnor’s certificate drawn out, but it was not signed by him, through 
inadvertence. The governor 5 to the President of the Sen- 
ate that he had intended to sign the credentials of General Reynolds, 
but his signature had been omitted by inadvertence. When the ques- 
tion came before the Senate and the committee, it was considered just 
as if General Reynolds’s credentials had been signed by the governor; 
so that it was one certificate of the governor against another certifi- 
cate of the governor, and the question was, which of these two certifi- 
cates should prevail—totally unlike the case we have here. 

Mr. SCH . It was never denied that Mr. Hammon had been 
2 at the proper time, according to the law governing senatorial 

ections. 

Mr. MORTON. That is what the Senate found ; but the legislature 
of Texas thought not, and both of them were certified by the gov- 
ernor. 

Mr. SCHURZ. I remember the case myself. It was a notorious fact 


at the time, and subsequently proven, that Mr. HAMILTON’S creden- 
ials were signed by the governor, and Mr. Reynolds’s were not, al- 
though I TA admit that a letter was here stating that the governor 
wo em. 
Mr. STEWART. The precise point in the case was this: The legis- 
lature met before the State been re-admitted to representation. 
It elected Mr. HAMILTON for the short term and for the long term. 
The same legislature again convened before the short term ex- 
pired, but r the State had been re-organized and the Senators 
admitted, and it was claimed, the State not having been admitted at 
the time. that the only election she could make would be the election 
for the short term to the vacancy ; that it could not elect for the 
long term to commence after the State was admitted. I have the 
report of the committee here. They held that the fact of the State not 
having been admitted to representation when the election occurred 
was immaterial; that it was the legislature elected next preceding the 
expiration of the term which was to choose the Senator, and that the 
act of admitting a State related back, and it stood the same as all 
other legislatures, just as a Territory would, and that it stood on the 
same ground. The point raised, however, was as to the power of that 
legislature to elect for a term that was to commence after the admis- 
sion of the State, 
Mr. SCHURZ. At any rate one fact is not questioned, and that is, 
that Mr. HAMILTON presented himself here with the regular creden- 
tials signed by the governor. 
Mr. CONKLING. The question was upon the State, and not upon 
the candidate. 
Mr. SCHURZ. But the State wasalso regularly admitted into the 
Union when Mr. HAMILTON and Mr. Reynolds presented themselves. 
Mr. STEWART. But it was not at the time of the election. 
Mr. CONKLING. A question was whether it could be treated as the 
Territories had been, where Senators had been elected by a territorial 
legislature, and their election had been held to become good when 
the State was admitted, or whether it did not fall within that cat- 
egory. So the Senator will see it was not a question of credenti 
not a question of election, but a question whether any power exis 
in the world to elect anybody. 
Mr. SCHURZ. Is there not a similar question connected with this 
Alabama case? I will not make an argument upon its merits, for I 
have to admit that I have merely glanced over this memorial, and 
am not sufficiently conversant with its statements to form an opinion 
satisfactory to myself. Neither will I adopt the rule of the Senator 
from Wisconsin, that whenever a contest occurs the gentleman who 
presenta the regular certificate should, under all circumstances, be 
ept out of his seat until the contest is decided; but I do think tha „ 

where allegations are made putting his right to that seat gravely in 
aeron he ought not to be seated on the mere ground of his cre- 
enti 

One reason is the following: 

Nobody will doubt that the sitting member has a very great ad- 
vantage over the contestant; that as long as the contest lasts he is 
practically á Senator of the United States ; casts his vote as one of 
the Senators of his State; draws the salary of a Senator, and exer- 
cises a certain influence; that therefore it is his interest to draw out 
the contest as long as possible, especially if his case is a bad one; 
while, on the other hand, if, ve allegations being found against 
the candidate armed with regular credentials, we do not seat either 
contestant, but keep them both out, it is the interest of both to ad- 
vance and push on the contest as rapidly as possible. Whether in 
this instance the allegations are grave enough to keep out both, I am 
not now ready to affirm, and I suppose a majority of the Senate have 
not sufficiently looked into the matter; but I think it is not asking too 
much that we should make haste slowly in this case, jst as we pars 
done in all others within my memory; that is to say, allegations being 
presented which some of us at least think are grave enough to keep 
the gentleman who claims the seat on the ground of a regular cer- 
tificate out of his seat, we should, at any rate, be o given time to study 
the subject until we can form, each one for himself, a clear judgment 
of the question we have to deal with. I hope, therefore, that the 
motion 3 will be agreed to. 

Mr. F GHUYSEN. I with the Senator from Wiscon- 
sin that this is not a question whether Mr. Spencer has got the gov- 
ernor’s certificate or not, but it is a question whether Kr. Spencer 
was elected by the legislature of Alabama. We have made certain 
rules by which we are to ascertain whether the legislature of Ala- 
bama have elected Mr. Spencer, and by which we have said we 
would be bound. The rule is, that the person who comes with the 
certificate of the governor, duly authenticated, stating that the legis- 
lature of Alabama has elected him as a Senator, is to be received as 
Senator; not that he is to be received as Senator provided no man 
from thé State of Alabama contests his but that, prima facie, if 
he has the certificate of the governor, duly authenticated, that he 
has been elected by the 1 ture, we are to assume by that evidence 
that he has been so elec 

Now, Mr. President, this case is peculiar in this: there is no mem- 
ber of the Senate who questions that the individual assuming to act 
as governor on the certificate is the governor of Alabama. That is a 
certain, fixed fact. Now, prima facie, I insist that the body which 
that admitted governer says is the legislature must, for these pur- 
poses, be accepted by the Senate as the semerre of Alabama. Ifthe 
case of Alabama was like the case of Louisiana, where historically we 
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know there are two persons claiming to act as governor, we should 
have no certain basis upon which to rest the case; but here there is 
no doubt that the person who assumes to act as governor is the gov- 
ernor, and we are bound to accept for this s thel ture 
which he certifies to be the legislature as the legislature of Alabama, 
and to admit the State of Alabama to representation on this floor. 

Mr. TIPTON. I have no disposition to enter into the discussion of 
this question, but as reference has been made to precedents in con- 
nection with it, I wish to say this: The Senate has admitted a mem- 
ber without any certificate, and one of our number now taking part 
in this discussion has no single fragment of evidence before this body 
that he has been elected by any body a Senator of the United States. 
Under these circumstances, a gentleman comes here from Alab: 
and brings some evidence, certainly, of an election. It may not be 
the highest evidence that might be furnished from the officers of a 
State, but he comes here, as I understand, for I have not looked into 
the document, with the testimony of the prosiding officers of the 
State senate and the State house of representatives attesting the fact 
of his election. That is more testimony than is contained in the case 
of a gentleman who presents himself here and is sworn in without 
any certificate from the governor of his State or the presiding officers 
of the legislature. 

But we do not, with all this testimony in his behalf, ask for the 
admission of Mr. Sykes. We only ask that action be suspended in 
the case, and that the question be referred to the Committee on Privi- 
leges and Elections. That is a very modest demand. If it is com- 
petent to admit a Senator to a seat in this body without any creden- 
tials whatever, simply because you and I and all of us believe that 
he has received an election, how much more competent is it, and how 
much more modest is the request, that the credentials that have the 
attestation that the credentials of Mr. Sykes have, shall simply be 
referred to the Committee on Privil and Elections, with the other 
credentials, that we may ascertain who has the real prima-facie right 
to the seat from the State of Alabama. 

Mr. ALCORN. I desire to say a single word in reply to the position 
that was assumed by the Senator from Missouri in auswer to that of 
the Senator from Wisconsin. The Senator from Missouri takes the 
position that a protest should not, in all cases, be sufficient to delay 
the question of qualification. I take the position that there must be 
a rule established, for the sufficiency of objections cannot be ascer- 
tained until inquired into. No one can tell whether the objections 
taken to the election are fallacious or real, until the question has been 
inquired into by a competent authority. Therefore it is that the pe- 
tition or the remonstrance—— 

Mr. SCHURZ. Will the Senator from Mississippi permit me to state 
what I really did say, or meant to say ? 

Mr. ALCORN. Yes, sir. 

Mr. SCHURZ. I said that if by our action we made it generally 
known that any objection on the part of anybody might keep out of 
his seat a gentleman 5 regular certificates and credentials 
from the governor of his State, it would be a very dangerous prac- 
tice; but I said also that if we made the rule that upon the ground 
of these credentials we seated the member at once, irrespective of the 
merits of the case that might be brought against him, it would be 
giving him a great advantage over his opponent, and make it his inter- 
est to prolong the contest as much as possible. i concluded, therefore, 
that the safest plan would be in certain cases when we, in our dis- 
cretion, considered the case against a gentleman presenting himself 
with proper credentials, grave enough, not to seat him during the 
contest; but, when we considered the allegations trivial, to seat him. 
Necessarily we must exercise considerable discretion in such matters. 
Furthermore, I concluded that in this case a majority of the Senate, 
probably, not having looked into the argument laid upon our tablea 
this morning, we were not able to satisfy ourselves whether the alle- 
gations in this case were grave enough to keep Mr. Spencer out of his 
seat, or whether they were so trivial that, consistently with our con- 
vietions of duty, we might admit him as the sitting member, and I 
therefore expressed the hope that the case might be postponed. 

Mr. ALCORN. Iam sure Ido not know whether the paper, the pro- 
test, the memorial that is now upon the table of the Senate, is well 
founded or not. I claim to have no opinion upon that subject, and 
I shall not make up my opinion upon that subject until I have fully 
investigated the case. But I rise now to protest against a rule that 
would permit the Senate to deprive one-third of the States, if you 
please, or of the representative power of the Senate, of its right to 
sit in judgment here upon any question that might come before the 
Senate. Supposeina time of high political excitement, if you please, 
upon the going out of an old Con the President was under arti- 
cles of impeachment, and a majority of the Senate should find that 
by keeping out one-third of the members they could go forward to 
work out their purposes upon that question of im hment, is there 
a Senator here who stands ready to affirm the 5 ipar that a remon- 
strance against the admission of a Senator who comes certified by the 

vernor of a State shall be sufficient to withhold from him his right 

participate as a Senator upon the decision of that question? Ihold 
that, be the precedent what it may in the Senate on the subject, if 
that precedent has been established, I, for one, stand ready to break 
it down and say it shall be no precedent forme. When, under the 
law of Congress, a Senator-elect comes here with a certificate of the 
governor in his hands, a governor whose authority no one stands 
pady to impeach or assail, with a legislature sitting in the State rec- 


ognized by the governor, he is prima facie entitled to a seat in this 
body and to be sworn in, and no safe rule can be adopted by the 
Senate to depart from the principle I here lay down. Any depart- 
ure from this principle goes to the extreme that the honorable Senator 
from Wisconsin lays down, and that is the extreme limit of the case. 


His position is if his principle is recognized. 

In the logic of the Senator from Missouri there is a lim 
in certain in trivial cases, fallacious cases, there should be no 
delay; but who is to judge of that? How can we judge of the fallacy 
of a protest here, until we have ascertained that y by an exami- 
nation into the case? There is no person to decide. First, upon the 
memorial or the remonstrance of any party, under the position assumed 
by the Senator from Wisconsin, we are called upon to send to distant 
States for witnesses, to California if you please, and it might be that 
the dominant ge epee of the Senate would have an object (for while 
the Senate is a high, exalted body, it is not held to be above the pas- 
sions of men, and we must confine it by and hold it to certain rules 
laid down, regarding the passions of men as facts) in keeping out 
Senators-elect from California and from Oregon. These Senators com- 
ng fosh from the people might be able to turn the balanceon a grave 
and important question; and how easy would it be to file a protest 
here assailing the organization of the legislature or the election of the 
governor, in order that the majority in the Senate might go forward 
meer accomplish its purpose on some question vital to the peace of this 
nation. 

Sir, I enter my protest against any such construction as this; 
against adhering to any such precedent as this. If the Senate has 
heretofore recognized any such policy, if it has recognized any such 
precedents, then I say that I stand here -ready to-day, so far as my 
vote goes, to trample them under my feet. en a Senator-elect 
comes here asking to be sworn, presenting credentials in due form, 
under the act of Congress, certified to by the governor whose author- 
ity and whose prerogative there is none to dispute, I demand in the 
name of the State from which he comes that he shall be sworn and 
admitted to his seat. If there be those who protest; if there be those 
who have pleas to enter, let them enter their pleas and let them be 
heard, and if it turns out that there has been fraud, that there has 
been wrong, that we have done violence, if you please, under the 
authority of a certificate of the governor, we stand ready to right 
that wrong. Whether Mr. Spencer has been properly o oued, Iknow 
not; whether the contestant is the proper n, I know not, and I 
do not ask to know. I only know the fact that the credentials read at 
the President’s desk are in due form of law; they have the attesta- 
tion that we require and have declared to be necessary to the admis- 
sion of a Senator to be sworn upon this floor; and further than that I 
do not claim, and to-day will not further inquire. 

Mr. STEWART obtained the floor. 

Mr. CONKLING. Before my friend proceeds I ask him to indulge 
me one moment. Of the credentials received yesterday, upon which 
Senators were sworn in, twelve are in my hand, and not one of them 
is addressed to the President of the Senate. I call attention to that 
fact in answer to the criticism made by the honorable Senator from 
Ohio, not now in his seat, [Mr. THURMAN.] He said Senator Spen- 
cer’s credentials were not addressed to the Presiding Officer of the 
Senate. Here are twelve of these credentials which we have re- 
ceived, and upon which Senators have been sworn in, not one of 
which was ad to the President of the Senate, all of them com- 
ing, I suppose, as did eis yea in an envelope addressed to the 
Presiding Officer of this body. 

Mr. STEWART. Mr. President, I have, in a hurried manner, 
looked over the precedents that have been cited. I had looked over 
them on a former occasion, and was somewhat familiar with them. 
I undertake to say that there is no case, so far as I have heard in the 
debate, cited that is in poe as against the admission of Mr. Spencer, 
with the exception of the GOLDTAHWAITE case, and I think it is admit- 
ted on all hands that an error was committed in that case. I will 
state, as briefly as I can, what a few of these cases were. 

The case of Kensey Johns was a case where a vacancy had occurred, 
and the legislature had met and failed to elect, and the governor ap- 
pointed. The question arose as to the power of the governor to ap- 
pon in such a case, the Constitution providing that when a vacancy 

appened the governor might appoint. The Senate held that in that 
case it was a regular vacancy, and not a vacancy “ happening” in 
the meaning of the Constitution, and consequently they did not admit 
Mr. Johns. They held that although the credentials were regular 
still they were bound to take judicial cognizance of the Constitution 
and of the fact that the legislature had met, and those facts were then 
all before them, destroying the prima-facie case, and raising the ques- 
tion of the power of the governor. 
an’s case was precisely a similar case. Sevier’s case, I think, 
was precisely the same, but it was decided exactly the other way. 
There the legislature of Arkansas met before the State was admit- 
ted, and they elected Mr. Sevier and his colleague. Sevier drew tho 
short term, which only lasted ‘about a year, and expired before a 
meeting of the 3 It was held in that case that the vacancy 
“happened” within the meaning of the Constitution. I believe it 
was the same as the others, and I think if the decision in the other 
two cases was right this one was wrong. 

Mr. CAMERON, I ask the Senator to give way to me to make a 
motion. 

Mr. STEWART. I willin a few moments. 


He says, 
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These cases all arose upon the theory that there was not a prima- || tive session, the Secretary will proceed to read the paper which has 


facie case, because upon the law and certificate it appeared that the 
claimant was not entitled to a seat. That was the point made in 
those cases, There are innumerable cases, from the foundation of the 
Government, which have been cited in the books, where the party 
was admitted on the presentation of credentials, and those cases were 
cited in Stark’s case. Mr. Bayard, in reply to Judge Trumbull, drew a 
distinction in the case that was perfectly conclusive as to the pre- 
vious cases. He laid down the rule that there was not an excep- 
tion to it, and maintained himself completely upon that point. 
But the Senate said, “Here is a personal objection, and it does 
not fall within the rule; here is a question that goes to the quali- 
fication.” Objection was raised to Stark that he was not loyal, 
and it was held that that did not fall within the rule. That was 
the decision in the Stark case. So far, the debate shows, Mr. Bayard 
had a clear case upon the precedents that were given, and nobody 
was able to furnish a precedent where there was a prima-facie case, 
and the party was qualified, that he had not been admitted to his 
seat. But the distinction was drawn in Stark’s case that here was 
a personal objection and a disqualification on account of disloyalty. 
Cases of disqualification of the person had arisen before that, such 
as alienage, not having been a citizen nine years, or something of 
that kind. Those cases arisen and were met in limine; but where a 

arty was qualified it was not shown that a case had occurred where 
he was excluded. 

The Senator from Ohio [Mr. THURMAN] examined this subject most 
thoroughly in the GOLDTHWATTE case. This was after the subject had 
been referred to the committee. I think the argument of the Senator 
from Ohio in that case satisfied every member of the Senate that the 
Senate had done wrong in referring the case; but when the case was 
understood, Mr. GOLDTHWAITE was admitted to his seat. 

In the case of Mr. HAMILTON the question arose in the minds of 
some Senators whether the State at the time had any right to elect a 
Senator. That was the case as presented. It was regular, as the com- 
mittee afterward held. 

The case of STOCKTON I recollect very well. There I do not know 
but pretty nearly a majority of the legislature, certainly slargo num- 
ber of the legislature, sent a protest here; which was presented at the 
same time with the credentials; but the Senator was sworn in, and 
afterward, upon an investigation, it was held that he was not entitled 
to the seat for the reason that he was not elected, 

With the exception of the GOLDTHWAITE case, I am unable to find a 
single precedent against allowing the party who has a prima-facie 
case to take his seat in the first instance. If the law on its face, or 
the concurrent history of the country, of which the Senate is bound 
to take judicial cognizance, such as the meeting of a legislature, 
shows that the applicant is not entitled to a seat, then he has not a 
prima-facie case. Even if there were precedents to the contrary, it 
will be admitted that it is a safer rule to receive the Senator upon a 
prima-facie case and have the contest afterward, particularly in a 
case like this, where the legislature that elected the memorialist has 
ceased to exist and has been absorbed, has gone into the other body, 
where the officers who participated in the election of the Senator who 
presents his credentials, the lieutenant-governor and speaker, are all 
acting in that legislature. The contesting power has ceased to exist. 
That we know, as a historical fact, if I may be allowed to refer to 
attested facts; so that there is very little doubt in this case that the 
applicant will be received at the proper time. I repeat, there is very 
little doubt, upon the whole state of the case, that the Senator who 
3 his credentials will ultimately be found entitled to the seat. 

e presents a ee case, and I submit that the safe and fair 
rule is to admit him. 

Mr. GOLDTHWAITE. I call for the reading of the credentials of 


Mr. Sykes. 

The VICE-PRESIDENT. Pending the question of onement, 
the Senator from Delaware asked for the reading of the credentials 
in the case of Mr. Sykes, Is the Senate ready for the question on 
the reading of the credentials? 

The Perey being put, it was decided in the affirmative. 

Mr. BAYARD. I understand that the original paper has now been 
returned to the Senate. 

Mr. CAMERON. I wish Senators would give way for a moment. 
I desire to have an executive session for a very short time. However, 
I will wait until this papa is read. 

Mr. CONKLING. should like to make an appeal to my honor- 
able friend. We can dispose of this matter madh more quickly now 
than by taking it up to-morrow and going over it afresh. My impres- 
sion is that the debate is nearly exhausted. So many Senators have 
been heard that those remaining probably will be able to say what 
they want to say without our sitting to an inconvenient hour. Un- 
less the Senator has some special wish for an executive session, I 
think it would be a greater economy of time to act upon this subject 


now. 
The VICE-PRESIDENT. Does the Senator from Pennsylvania 


move to go into executive session? 
Mr. CAMERON. Ishould be very glad, indeed, to give way to my 
friend from New York; — 5 in addition to the importance of having 


an executive session, some little time is needed for the formation of 


the committees of the Senate. 
Mr. CARPENTER. What was the question last put to the Senate? 
© to go into execu- 


The VICE-PRESIDENT. Unless a motion is 


been ordered to be read. 
Mr. CAMERON. I give way until that paper is read. 
The chief clerk read as follows: 


of March, A. D. 1873; that the 
eral assembly, on said 3d day of December, 


openly, and by a viva-voce vote of each member present, a person for the purposo 
3 ee person having received a majorit, 
joint assembly, 


prks; of Lawrence 
aforesaid, th 
houses o assembly, and a 88 of each house being present 


the said Francis W. 


December, A. D. 1 
R. H. 


ERWIN, 
President of the Senate. 
Attest: MIKE L. WOOD, 
Ca Senate. ` 
WIS M. NE, 
Speaker of the House i 
Attest: ELLIS AN, 
Olerk of the House, 
Mr. BAYARD. Now, Mr. President, there has been and isnow 


before the Senate, not a memorial or a petition of Mr. Sykes, but the 
certificate of his election, taken from the records spread upon the 
journals of the only body on earth that can elect a Senator for the 
State of Alabama. I do not pronose to state in a general proposition 
the cases in which alone the Senate will instantly swear a member in 
upon the presentation of a certificate. There is no necessity in this 
case for attempting the definition of the abstract proposition. All 
generalities are dangerous. I do not propose to base this case upon 
amere abstract generality in respect to the right of Senators instantly 
to be sworn in. There is much to be said upon the idea that no State 
should be for an hour unrepresented on this floor when the formal- 
ities of law indicate that her representative is present, ready to be 
qualified into office. 

But, sir, this is no case of that kind. The precedents which have 
been read, with delicate and careful discriminations between them, 
are entirely unnecessary for the present case. The facts of the case 
are too robust to need finesse, to need technical argument. They are 
before the Senate and before the country. What are the facts that 
the Senate is called upon to consider? Mr. Spencer presents him- 
self to be sworn in. He has a certificate from the governor of the 
State of Alabama. I shall presently consider the terms of that 
certificate, not simply the fact that it is not directed to the Presi- 
dent of the Senate, but it will appear upon an examination of that 
certificate that nowhere does it state that a quorum of either house 
that elected him were present and voted. Most carefully has that 
essential fact been omitted from the certificate. While Iam on this 
subject I may as well refer to the law, and to the certificate which is 
alleged to have been made in accordance with the law. The act of 
2 gress of July 25, 1866, requires, without reading the prior portion, 
that— 


Each house shall openly, by a viva-voce vote of each member ee name one 
panoa for Senator in Congress from said State, and the name of the person so voted 

or who shall have a majority of the whole number of votes cast in each house 
shall be entered on the journal of each house by the clerk or secretary thereof; but 
if either house shall fail to give sach majority to any person on said day, that fact 
shall be entered on the journal. At twelve o'clock meridian of the day followin 
that on which proceedings are required to take 3 aforesaid, the members d 
the two houses shall convene in joint assembly, and the journal of each house shall 
then be read, and if the same person 8 have received a majority of all the votes 
in each house, such person shall be declared duly elected Senator to represent said 
State in the Congress of the United States. 


Then follows a provision that in case the two houses shall not have 
so elected, they shall then in joint assembly p to choose “ by a 
viva-voce vote of each member present.” Then what is required ? 

And the person having a majority of all the votes of the said joint 5 
majority of all the members elected to both houses being present and voting, 
be declared duly elected, 

Now, sir, let me see what this certificate says, and I draw the at- 
tention of the Senator from Indiana, [Mr. Morton, ] who I see is pay- 
ing attention to this portion of my remarks, to it. It declares : 


Both houses of the said general assembly voted— 


How, is not stated— 
for a Senator of the State of Alabama, to represent the said State of Alabama in 
the Con, of the United States, which said vote was spread upon the journals 
of each rouse; and said vote having been compared and counted 1 by the general 
assembly of the State of Alabama in convention assembled— 
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Meaning the general assembly— 
on Wednesday, the 4th day of December, anno Domini 1872, at twelve o'clock 
meridian, it was ascertained and declared by said convention of the general assem- 
bed of the State of Alabama, that George E. Spencer, having received a majority 
of all the votes of both houses— 

There they stop. They do not declare that a majority of all the 
members elected to both houses were present and voting; nor could 
that have been truthfully alleged to be the case. Omitting that fact, 
they say— 

. of all the votes of both houses, was duly elected 


Now, what is the requirement of the law? Not only that he should 
have received a majority of the votes of both houses, but a majority 
of all the members elected should be present and voting. Here I draw 
the attention of the Senate to the fact that nowhere, by intendment 
or by expression, does it 0 Gd that a quorum of that legislature was 
ever present or partici in these proceedings. 

Mr. CONKLING. ill it be disagreeable to my friend if I inter- 
rupt him for one moment? If it will not, I beg to call his atten- 
tion 

Mr. BAYARD. I have the certificate before me; I had it copied, 
so that I cannot be mistaken about it. 

Mr. CONKLING. I do not wish to interrupt the Senator, if it is 
disagreeable to him. 

Mr. BAYARD. I shall be through in a few moments, if it makes no 
difference to the Senator from New York. 

Mr. CONKLING. Ido not understand whether my friend objects to 

my informing him of a fact or not. 

. BAYARD. O, no; I do not object to a fact, of course. 

Mr. CONKLING. The fact I wish to bring to his attention is this: 
`I haye been looking at the credentials (I have not looked at all of 
them) of the Senators who were sworn in yesterday, and so far as I 
have looked, I have not found one which states that a quorum of the 
two houses were present and yoting. On the contrary, this certifi- 
cate in Mr. Spencer’s case is the most particular on that point of all 
the credentials which so far I have found; and that recites that a 
majority of all the votes, not “of both houses,” as the Senator read, 
but a majority “of all the votes in both houses,” if that makes any 
difference, were cast for Mr. Spencer. 

Mr. BAYARD. Yes, sir; and if the Senator wants something fuller 
in regard to that I will refer him to the credentials of Mr. Sykes, and 
there he will find, in the credentials of Mr. Sykes, that on the 10th day 
of December, 1872— : 


By a viva-voce vote of each member present, Francis W. Sykes, of Lawrence 
County, received sixty-nine votes for Senator in Mires. (ogy as aforesaid, that bein 
all the votes, a majority of all the members elec to both bouses of the sai: 
general assembly, and a quorum of each house being present and voting. 


There was no contest in the cases referred to by the Senator from 
New York. He, himself, with the consent given, upon the most dis- 
tinct moral certainty of his election, of everybody present, was sworn 
in without any credentials 
a contest of that honorable 
contest with a certificate such as I have 
then have said? Would he not then have said that all the requisites 
of the law should formally be complied with in such a case as that? 

Now, Mr. President, the Senate must compare these two cases. 
They must first consider what expression of the voice of the State of 
Alabama is here before them to inform them whether of two men one 
has been elected. I have shown you that, by the certificate of this 
general assembly, the law of the United States regulating the election 


e But suppose there had been 
enator’s seat; suppose there had been a 
here read; what would he 


of Senators in Congress was complied with, according to the certifi- 
cate of the officers of the bodies who alone can elect a Senator; but 
the governor who signs a certificate does not in any line or by an 
word of his certificate attempt to certify a fact which could not be 
certified by him, because it would not be true, and certainly the rule 
of construction is that, as to what does not appear and as to what 
does not exist, the law is the same. 

Now, sir, who is David P. Lewis? The governor of Alabama, 
What did David P. Lewis, the governor of Alabama, d 


On Saturday, the 23d of November, 1872, the two houses of the gen 
bly, at the hour appointed, assembled in the hall of the house, when and 
here the presiding officer of the senate, in their presence, completed the opening 
of the returns for 
tive officers of the State, and then and there 
turns established that Hon. David P. Lewis received the highest number of 
votes for governor, and Hon. Alexander 1 the highest number of votes 
for lieutenant-governor, at the election held on the Tuesday after the first Monday 
of November, 1872, and they were declared elected to said offices, 3 

Thereupon a committee from the senate and the house was directed by the con- 
vention to be appointed to inform those gentlemen of their election and inquire 
when it would suit their pleasure to be installed in their respective offices. A 
joint committee was accordingly raised, who did communicate to them the resolu- 
tion of the convention of the two houses. 


Sir, the legislature which so acted, which so counted Governor Lewis 
into his office, is the same legislature that to-day informs the Senate 
By their certificate that Francis W. Sykes was elected to the Senate 
of the United States. But after Governor Lewis had taken his seat, 
after he had accepted the returns of that legislature as the voice to 
nominate him into induction into office by declaring the count to 
have been made in accordance with law, he saw fit to address his 
communications to another and distinct body of men, organized, as 
is alleged, not in accordance with the laws of that State. On page 
38 of this memorial which has been laid upon our tables—I read 


eral assem- 


e election of ernor, lieutenant-governor, and other execu- 
yan ablished and declared that the re. 


this for the information of the Senate—will be found a communica- 
tion from Governor Lewis to Messrs. Martin and others. He pro- 
ceeded to recognize this eee created 9 one that 
now has no existence, which has been fused with the legislature that 
elected Sykes, under the suggestion of the Attorney-General of the 
United States speaking for the executive branchof this Government, 
To show the state of facts, let me read from Governor Lewis’s own 
declarations, his own letter: 


I am denied the pleasure customary on induction Into office, of N the gen. 
eral 3 of the State harmonious as an integral body, distinct only in the two 
houses which compose it as a constitutional assembly. the first time in the 
history of our State, two bodies of men are assem 


of mem elected by a lawful ori 
The 3 of time — 5 — 


that these claims can be 

Such a triamph of reason and con guarantee of har- 
mony in fature action that would have been most to every right-minded 
man in the State. It is the absence of this, and tances, that add 
pain to the a ppg duty now devolved upon me, to determine, by executive 
recognition, which of the two bodies is the constitutional general assembly of the 
State of Alabama. 

He then proceeds to recite some of the facts that influenced his 
ee making this decision, and I refer only to the close of his re- 
marks: 

It is trae that the means by this department of ascertaining the evi- 
dence necessary to its action are limited and imperfect. 

The necessity for prompt action, and the want of power, preclude a full investi- 
gation, and lopislative, ac for contesting uted seais will afford a means of 
Tec zg any error in the indispensable action demanded at my hands. The ac- 
tion of this depa: 


rtment, by its 3 only renders the body so recognized 
de facto the general — of the State. The forum for — the ultimate 
right to seats is elsewhere. 

Here, then, we have from Governor Lewis, whose certificate is now 
relied upon as entitling Mr. Spencer to his seat, in the light of all the 
other facts accompanying it, the statement that the legislature so 
recognized by him is the legislature de facto, and not de jure. Now, I 
U the Seer can a member of this body be elected by a legislature 

‘acto only 
. MORTON. Whatis the date of that letter from Governor Lewis? 

Mr. BAYARD. November 25, 1872, after he was elected, after he 
was inaugurated, after he had been declared elected by the count of 
the legislature that elected Mr. Sykes. Let that question be consid- 
ered by the Senate. Are they prepared to declare that a governor 
shall certify (whether he does it in due form or not I waive for the 
present) the election of a Senator by a body that is a legislature de 
Jacto only, and not de jure? Cana legislature de facto choose a mem- 
ber of this body? Let any man 5 te a lawyer in this body answer 
that question in the affirmative if he can; and yet that is what the 
Senate must answer in the affirmative before they can seat a member 
in this body upon a certificate, by a governor, of an election by a body 
who are not de jure the legislature of the State, and declared not to be 
so by the very individual who has certified the election. Sir, if the 
case stood by itself, alone, the Senate would not and could not com- 
mit itself to such a proposition, that a body de facto can elect a mem- 
ber to this Senate. From such a dishonest foundation nothing legal 
can spring. The growth must partake of the nature of the soil from 
which it sprin There must be law for the basis or there can be no 
law for the fruits; therefore, if this case stood alone on the fact that 
a man came here claiming to be elected by a legislature de facto only, 
the Senate would reject him upon that fact appearing. 

But that is only half of this case. Just as it appears that one man 
is elected by a legislature de facto, we find that the same governor 
who certifies him to have been so elected, is himself a certified gov- 
ernor by a legislature de jure, under whose count he takes his seat— 
under whose count he finds his title to his place. 

Talk of a prima-facie case in a case like this! Why, sir, the case is 
stronger upon one side than the other. Prima facie, under Governor 
Lewis’s own statement, he has certified to a legal impossibility, which 
is the election by a legislature de facto of a Senator of the United 
States. I therefore ask that this case be referred, when a com- 
mittee shall have been raised by this body, and certainly one 
will have to be, or should be, that the case shall go before them 
in order that we may have this question fully examined. Here 
are two men, each claiming a seat—the one, as it turns out, claim- 
ing to be elected by a legislature de facto only, and he certified 
not in due form of law, and with no allegation on the part of 
the certifying officer that a quorum of the legislature were present 
and voted at the election ; the other certified to have been elected to 
the same seat in due form by the legislature, in accordance with its 
records. The Senate cannot shut their eyes to the fact that it is no 
mere technical question; it is not the question of the momentary oc- 
cupancy of the seat, it is the broad and grave question whether, in 
the face of facts so strong as these, the Senate of the United States 
will shut their eyes to those truths which are historic, to those truths 
which are proven by the records, the records being before them, 
the records declaring that Mr. Spencer could not have been at any 
time the chosen Senator by a lawful legislature of the State of 
Alabama. The governor, who signs the certificate, declares they 
were not, because he himself declares and recognizes them in 
his public communications as being a legislature de facto only. 
And will not the Senate take further notice of the historic fact 
that under the suggestion of the executive branch of this Govern- 
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ment, through the Attorney-General of the United States, there has 
been a fusion of the legislature, which does not to-day contain any- 
— like a quorum of those who voted to elect Mr. Spencer at any 
time 

These are the facts, which I believe are not utable. The Senate 
knows them. In the face of these facts, in the face of these records, 
as they are now before the Senate, as at last we have got the cre- 
dentials, so called, of each of these parties before the Senate, and they 
know precisely the recognition which Governor Lewis has given the 
legislature that elected Mr. Sykes, by accepting his office from their 
committees, under their count, as the ar officers of the State, as 
he himself bas publicly declared by his letter addressed to the legis- 
lature that he this, I may term it revolutionary body, as 
the legislature de facto only, will the Senate by their votes declare 
that a legislature recognized by the governor, who certifies to the 
Senator's election as a legislature de facto only, is competent under 
the laws of this country to choose a Senator for a sovereign State! 

Mr. STEWART. I simply wish to enter a protest against the 
Senate receiving as facts the statements here made, On the con- 
trary,so far from there not being a quorum of the legislature that 
elected Senator Spencer in the present legislature, there is a quorum 
of the whole legislature that participated in his election in the 
legislature as now organized, and that, too, after three deaths. There 
is still a quoram of that legislature in the present legislature, and 
seven majority, as I understand. That is my information, that those 
who elected him now constitute a majority of the legislature now 
in session in Alabama. 

Mr. BAYARD. Will the Senator state his authority for that asser- 
tion? Iam willing to give mine. Of course, we wish to obtain infor- 
mation on this subject. 

Mr. STEWART. The Senator-elect, Mr. Spencer, informs me of the 
fact ; and not only that: I have been watching the public prints and 
the contests there, and I know that both bodies are republican and 
are so organized, and that the same officers that presided over the 
body that elected Mr. Spencer are still holding office there. If the 
majority had been the other way, they would have their own speaker. 

Mr. BAYARD. There is an issue of fact here which I am not com- 
petent to settle; but issues of fact are very simple things. Time can 
always settle them properly. I understand from three gentlemen who 
are here present from the State of Alabama that I am correct in my 
assertion. 

Mr. MORTON. This controversy very clearly demonstrates the ne- 
cessity of having some rule prescribed by law, of accepting some form 
of evidence which shall entitle a Senator facie to hisseat. The 
law intended to ee that. If it has failed to do it, it is be- 
cause of the infirmity of the law, or rather the weakness of those who 
attempted to prescribe snch a rule. 

The Senator from Delaware has read a letter here from Governor 
Lewis, dated the 25th day of November, 1872, in which he declined to 
recognize the court-house legislature, so called, as being the legisla- 
ture of Alabama. The Senator ought to have gone farther and stated 
the fact that in three or four days after that time Governor Lowis be- 
came satisfied that he had made a mistake, that that was the legisla- 
ture, and he then recognized it as such, and re ized it in giving 
this certificate of election, which took place on the 4th of December. 
I bave had placed in my hands within a few minutes a dispatch from 
Montgomery, Alabama, dated March 3, the day before yesterday, 
stating that— 


The supreme court decides the court-house assembly to be the general assembly 
of Alabama. 


That was the assembly which elected Mr. Spencer. The question 
came before that court, as I understand it, upon a law passed by what 
was called the court-house legislature, but I shall not now go into 
the merits. [intimate no opinion upon the merits of this question. 

Mr. BAYARD. May I ask the Senator a question of fact ? 

Mr. MORTON. Yes, sir. 

Mr. BAYARD. I have been informed that, since the fusion legisla- 
ture was organized, under a suggestion of Mr. Attorney-General Wil- 
liams, out of both sides, composed of portions of the two former 
rival bodies, that legislature has treated as nullities all the acts of 
the legislature whose action terminated in the election as certified 
by Governor Lewis. I am informed that, as a matter of fact, the fu- 
sion legislature, the one recognized and created under a suggestion 
of the Attorney-General, bas treated as nullities all the acts of the 
other legislature, which Mr. Lewis had recognized, prior to that time, 
as the legislature defacto. And when the honorable Senator says that 
I ought to have gone further and have stated that, whereas Governor 
Lewis, on the 25th of November, did distinctly and formally assure 
this legislature that they were only de facto the general assembly of 
the State, subsequently he revoked that opinion. Sir, in my opinion 
he never did revoke it, and he stands here to-day upon the fallacy 
2 5 a de facto legislature can lawfully elect a Senator of the United 

tates. 

Mr. MORTON. Why, Mr. President, the governor certainly did 
revoke that opinion. understand he revoked it in various ways. 
Here is the evidence of it. Here is the evidence of it in the paper 
py which he certifies that Mr. Spencer was elected by the legislature 
of Alabama. 

Mr. CONKLING. And also that he received a majority of all the 
votes in both houses. 


2 


Mr. MORTON. Mr. President, the fact stated by the Senator from 
Delaware, and which he has no doubt been informed is true, would 
be important if it were true, on the final examination of this case as 
it may come before the Senate; but I am informed by Mr. Spencer 
himself, who must be presumed to know what the facts are, that the 
Senator from Delaware has been misinformed, and that the legisla- 
ture of Alabama, since the fusion, or since the Sykes legislature has 
been merged in the court-house legislature, has not treated the acts of 
the other as invalid before that time. If Mr. Spencer is correct, the 
Senator from Delaware has been misinformed. But this is not the 
time and place to go into that. That comes up on an examination of 
the merits, 

The case stands simply 5 Mr. Spencer is certified to as 
being elected in accordance with the requirements of the law of Con- 

. Shall we submit to the requirements of the law of Congress, 
or shall we permit a mere memorialist, so für as now a to over- 
come the effect of a law of Congress by a petition sent to this ? 
If there is to be any rule at all, we must take that ribed by the 
act of Congress. There can be no other safe rule. the Senate ma 
have departed from that in times past, I think it was an error. 
Senator suggests, “Never but once.” It is not necessary to consider 
the merit of that precedent now. 

I wish to call the attention of the Senator from Delaware to the 
criticism he made upon these credentials, and I submit to that Sena- 
tor that he is mistaken in the effect of the language, and that the 
credentials are stronger in terms than they need be, and stronger in 
terms than the one upon which I was sworn in only yesterday, or 
the day before, and I k I was elected lawfully. 

Mr. BAYARD. Your seat had no contestant. 

Mr. MORTON. But we are not now speaking on the ground of con- 
test, but speaking of the terms of the credentials. I will first read 
the law and then read the certificate, and I think the Senator will 
become satisfied himself that the certificate is stronger than it need 
be in point of affirmation. 

The law provides that the two houses shall vote separately, and 
then that they shall meet on the second day in joint convention, and 
if, when they meet on the second day in joint convention, it appears 
that any one person has received a majority of the votes of each 
house the day before, they shall simply declare the result, and they 
have no voting to do, but simply attest that result. But if it does 
not ap that one person received a majority of each house the 
day before, then they shall vote. Now, how many are required to be 
ery on the second day? Simply a majority of the whole num- 

er of the members of the legislature. There may not be a single 
senator present, and yet the. joint convention is good provided the 
number of members of the house is great enough to be a majority of 
both houses. For example, the Tee of Indiana consists of one 
hundred and fifty members—one hundred members of the house and 
fifty members of the senate. Now, if on the second day there are 
seventy-six members of the house de and not a single senator, 
that is a good joint convention, and they can proceed to elect a Sena- 
tor if it was not done before. It may consist entirely of the members 
of one honse if there be a majority of the whole number of both 
houses present. Does the Senator understand my proposition? 

Mr. BAYARD. I do, but I cannot agree to it. 

Mr. MORTON. I think it is correct. I will read the law: 


But if the same a shall not have received a majority of the votes in each 
house, or if either house shall have failed to take proceedings as required by this 
act, oe joint N bly = an Pp TA „by a 8 cer oi Se 
mem resent, a ‘or the a a g a major- 
ity of all the voles of the said 2 . 

Not a majority of each house, but a majority of all the votes of the 
joint assembly— 


a majority of all the members elected to both houses being presenti and voting. 


That was the very mischief to be avoided, to prevent the breaking 
up of a quorum, to prevent one honse from defeating the election of 
a Senator, as had occurred in my State and other States, and this law 
requires simply a majority of the members. If all the members 
are one hundred and fifty senators and representatives both, and 
there are seventy-six representatives present and no senator, then if 
thirty-nine representatives vote for one man, he is elected, because he 
has a majority of the joint assembly, and in the joint assembly there 
is a majority of the members elected to both houses. 

Mr. BAYARD. Still, ought not the certificate to allege the fact just 
stated? 

Mr. MORTON. Iwas just going to cometo that. The certificate 
goes further than it need. In the first place, it goes on to state that 
the two houses met separately and voted on the first day, and that 
the vote was spread on the record, and then— 

Both houses of the said general assembly voted for a Senator of the State of 


Alabama, to represent the said State of Alabama in the Con of the United 
States, which said vote was spread upon the journals of each house, and said vote 
having been compared and counted by the general assembly of the State of Alae- 
bama in convention assembled, on Wednesday, the 4th day of December, anno 
Domini 1972, at twelve o'clock meridian, it was ascertained and declared by said 
convention of the general assembly of the State of Alabama, that George E. 
§ —— having received a majority of all the votes in both houses, was duly 

‘ected— 

If the word “ both” there was changed to “each” there would be 
no question about it that there was an election on the first dag; 
but taking the word “both” there as evidently used in the sense of 
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“each,” it means that he received a 5 of all the votes in each 
house. The word “ both” is evidently u in that sense, and it re- 
quires a very sharp criticism to make it read anything else. But now 
read on— 

was duly elected Senator. 

Now, I take it for granted that my friend’s criticism is correct; that 
the word “both” does not mean “ each ;” that he simply had a ma- 
jority-of all the votes, counting them in auy body. If you treat this as 
a certificate of election on the second day, in joint convention, it is 
unquestionably good, and shows more votes than are necessary, be- 
cause it shows that Mr. Spencer had a rp esd of the votes of both 
houses in joint convention on the second day. So, take it either way, 
the certificate is ect. 

Mr. President, this is all I have to say. 

Mr. ANTHON Y. I move that the Senate do now adjourn. [“O, no.“ 

Mr. MORTON and dthers. Let us finish this matter. 

Mr. ANTHONY. I withdraw the motion. 

Mr. FERRY, of Connecticut. Mr. President, I hope that Senators 
will not insist upon taking the final question on this proceeding to-day. 
Iam myself still in doubt as to what ought to be my vote upon the 
question of admitting Mr. Spencer to a seat, as having presented a 

ima-facie case to the Senate. The differences as to fact which have 
aen exhibited here, the differences as to precedent, the number 
of precedents, running through many years of the history of the country, 
thathave been presented, all seem to me to makeit necessary that Sena- 
tors should have some little ee e a question really so grave 
as this to consider what has been laid before us to-day, and to examine 
the precedents which have been set; for itis not a trivial question merely 
as to whether Mr. Spencer shall be permitted to take his seat while an 
inquiry is pending before the Committee on Privileges and Elections; 
but the question which is raised here is as to the capacity of a body 
of men in the State of Alabama to assemble together and elect a Sen- 
ator of the United States, and whether that capacity is one which we 
can recognize as being lawful. If there were no question abont the 
legislature ; if there were not two bodies claiming to be general as- 
semblies of the State of Alabama, a very different case would be pre- 
sented here. The yg ve question as to whether, under the law of 
1866, the certificate of the lawful governor of the State shall be held 
to be such evideuce of the lawfulness of the legislature described in 
that certificate as the electing body of the Senator preventing himself, 
seems to me to require some little consideration. I know I certainly 
feel as if I required consideration in order to enable me to decide cor- 
rectly upon this question, and I know that every Senator in this 
body desires to do in this matter simply what is right. I hope we 
shall not be pressed to a vote at once, 

Mr. THURMAN. Ido not rise to argue the case, but to express the 
hope that it may lie over until to-morrow for further consideration. 
But before that is done I wish to make one statement of the fact as 
I understand it to be, and if I am wrong I shall desire to be cor- 


rected. 

I understand the facts of this case to be that the legislature which 
assembled at the State-house was recognized by the then governor of the 
State, Governor Lindsay. To that body he sent his annual message, 
so that that body has the ition of the executive of that State. 
Furthermore, the senate of that body, containing, unquestionably as 
1 understood, and undeniably, a majority of members entitled to their 
seats, and who still hold their seats in tl:o legislature since both bodies 
have been merged, proceeded to canvass the votes for State officers pur- 
suant to the constitution of ee eg upon that canvass declared 
Mr. Lewis to be elected governor of that State, some other person to be 
elected lieutenant-governor, and some other persons elected to other 
offices provided for by the constitution of that State. Those officers thus 
declared by that y to be elected were sworn in upon that canvass. 
If that was not a legal senate, then the votes for governor have 
never been 13 canvassed in that State, and Governor Lewis has 
never been lawfally declared governor of Alabama, and so with the 
other officers, the votes for whom were canvassed at the same time. 
So that this very governor who gives a certificate to Mr. Spencer 
holds his office upon the theory that the senate of the State-house 
legislature, that legislature which elected Mr. Sykes, was the lawful 
senate of the State of Alabama. 

Well, sir, that is not all. That body a law which received 
the approval of the pyrene of the State, Governor Lindsay, and is 
a law of the State of Alabama, and thus, having exercised those func- 
tions of a legislature, assembled at the proper place, received the 
message of the governor of the State, canvassed the votes for gov- 
ernor and other State officers, declared the result of that canvass, and 
received the oaths of those persons thus declared to be elected. After 
all that, and with the fact undenied, as I understand it, that the sen- 
ate of that State legislature contained a majority of the legally 
elected senators of Alabama, it is now said that it is to be treated as 
simply an illegal mob! Well, sir, what then took place? This very 
same Governor Lewis, who holds his office of governor by the can- 
vass of that State-house legislature, turned around within a day or 
two after he had been thus declared to be elected, and had taken the 
oath of office, in pursuance of the canvass thus made, and repudiated 
the body that canvassed the votes and declared him elected, and rec- 
pgnized a pertain body of men, sitting in the United States court-house 
in the city of Montgomery, as the legislature of that State. 

Now, sir, it does seem to me that in such a case as that we are 
bound to send these credentials on both sides to the Committee on 


Privileges and Elections, I repeat what I have said before, that 
there is but one legislature about whose constitutional existence 
there is no question whatsoever. Then the certificate of the governor 
makes a prima-facie case,and entitles the person holding that cer- 
titicate to a seat in this body, and if his election is contested, it must 
be contested after he has taken his seat; but where there are two 
bodies, each claiming to be the legislature, that rule cannot apply. 

I said when I was up before this morning that the only doubt I 
had in my mind was whether the certificate of Governor Lewis is 
not prima-facie evidence that the body which elected Mr. Spencer is 
the legal legislature of that State. I admit there is room for dis- 
cussion upon that proposition; but it does seem to me that, looking 
at the facts as we have them before us, we can say that that prima- 

acie case does not exist, and that we are not bound to seat Mr. Spen- 

cer. I cannot say that these credentials, in view of the facts I have 

just stated to the Senate,and others that I might state,do make a 
a-facie case, 

I said in the argument on the resolution to admit Mr. GoLDTHWAITE 
that there was no case in the history of the country up to that time 
in which a Senator, holding a proper certificate of election by a proper 
legislature of a State entitled to representation in the Senate, had been 
denied his seat prima facie upon presenting his certificate, I believed 
that I was correct in that statement, though some of my friends told 
me I was not. I still think that I was. But at the same time that I 
was of that opinion, the Senate was of a different opinion, for they 
kept Mr. GOLDTHWAITE out of his seat for one year, or very nearly one 
year, although he had a certificate of electon as parfeo} as any mem- 
ber on the floor, and although there was no question whatsoever that 
the legislature by which he was elected was a legal, constitutional 
legislature, 

Then, sir, came the case of the Senator from North Carolina, [Mr. 
RansoM,] who also held a certificate of election from the acknowl- 
edged governor of the State of North Carolina, by the legislature of 
North Belina there being bnt one, and no question as to its con- 
stitutional validity; and yet upon a memorial of Mr. Abbott, accom- 

nied with W of legislative proceedings, just as here we 

ave a transcript of the proceedings in Alabama, Mr. RANSOM was 
kept out of his seat for months. it will uot do to say that the 
Senate, at least in late years, is absolutely and positively committed 
to the doctrine that under all circumstanees the certificate of the gov- 
ernor is to be received as prima-facie evidence that ‘the person is en- 
titled to his seat. 

Mr. President, it seems to me that if ever there was a case that 
ought to go to the committee to be examined, this is one, and I pray 
Senators to beware how they seat Mr. Spencer, because the decision 
they make in this case may come up in judgment against them when 
they come to the case of Louisiana. It is very true there is a differ- 
ence between the two cases. It is vory true that Mr, Lewis is un- 
questionably governor of Alabama, and I think it is equally true that 
Mr. Kellogg is not governor of Louisiana. That, I think, is the case 
in regard to these two States, and it makes a very broad difference 
indeed; but, nevertheless, this will be cited for the purpose of ad- 
mitting to a seat here a person who simply holds a certificate of Mr. 
Kellogg, of Louisiana. I think that all these cases, those from Lou- 
isiana aud those from Alabama, should go to the committee and let 
the committee make a report. 

Mr. STEWART. I do not understand the facts to be as stated by 
the Senator from Ohio, and I wish to have an understanding of what 
are the facts. I suppose it is true that the legislature that met in 
the State-house did canvass the votes for State officers. They were 

resided over by the old officers who were goiug out; but that, 
I think, is an immaterial thing altogether. It is not a question of 
the election of governor, or whether the votes were properly counted 
or not. All admit that Governor Lewis is governor of Alabama. 
It was so palpable that a majority of the legislature had met in 
another place, that the governor was bound to recognize them, and 
did recognize them, as the legislature, and they proceeded to elect 
Mr. Spencer. There was a majority of all the members elected to 
each house present in each house and voting at the time. That is 
undoubtedly the fact. That subsequently they came together with 
a portion of those who pretended to act in that body which elected 
Mr. Sykes, and that some of them left by the unanimous vote of all 
concerned, leaving those who elected Mr. Spencer a majority in each 
house. Retaining the officers that had been elected by them does not 
affect the case, except to show conclusively that they investigated 
the facts, and that, not only did the body that elected Mr. Spencer 
decide it, but the other body also decided it by going in and accept- 
ing the situation. The validity of that body has been decided by the 
supreme court of the State, and there is a majority to-day in that 
legislature who voted for Mr. Spencer, so that the action of the State 
is perfectly conclusive. Here were two bodies of men, each claim- 
ing to be the legislature, the governor recognizing one and nobody 
recognizing the other. Thé body not Poono ien by the governor, be- 
ing in the minority, went into the other y, fused with it, and re- 
mained in the minority, and are in the minority to-day. They them- 
selves, by going in with the others, admit that the majority were 


right, and its action becomes the unanimous action of the legislature, 
of all concerned. Its validity was upheld by the supreme court of the 
State. I repeat that I am informed that the legislature which is in 
session to-day contains a majority of men who voted for Mr. Spencer, 
notwithstanding there have been three deaths. The minority went 
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into that legislature and ratified the action of the governor in recog- 
nizing it, and ratified the action of the legislature that elected Mr. 
Spencer by going in and fusing with them and occupying seats there. 
The body that elected Mr. Spencer was recognized by the governor 
first. Subsequently it was recognized by the body of men who elected 
Mr. Sykes. 

Mr. CASSERLY. I ask the Senator from Nevada if that is not just 
as broad as it is long; whether the court-house legislature, by fusin 
with the Senenin legislature, did not acknowledge the validity o; 
the latter 

Mr. STEWART. No; itis longer than it is broad, because there 
were more of the legislature who elected Mr. Spencer than of the 
other; the other went into the minority, and it is the majority that 
has a right to elect, and not the minority. They preserved the same 
organization—the same officers ; they had the majority, showing that 
they had the right to act; and their action is the action now of all. 
They have all come to the conclusion that the body that elected Mr. 
Spencer was the right one, and they are working there with them. 

The essence of the thing is that the majority of the legislature 
elected Mr. Spencer, and the fact that a minority attempted to elect an- 
other man shows that they were attempting to disorganize. The gov- 
ernor recognized the majority, and the minority attempted to elect a 
man, but subsequently the minority were bound to ize, the ma- 
jority,and did so; and it does not loak very well to ask that the action 
of the minority that attempted to elect a Senator should be put 
ahead of the action of the majority. That is the fact. 

Mr. SAULSBURY. Mr. President, it is very evident that this mat- 
ter ought to be referred to some committee, a special committee or 
the standing Committee on Privileges and Elections. 

What are the facts presented in this case? The legislature of the 
State of Alabama consists of one hundred members of the lower house 
and thirty-three members of the senate. The legislature which 
elected Mr. Sykes had nineteen senators and fifty-four members of 
the house when it organized. That legislature was recognized by 
Governor Lindsay, then the governor of Alabama. Each house had 
a lawful quorum, organized under the laws of the State, and was 
recognized by Governor Lindsay, then the sepia: hy governor 
of Alabama. Thus organized, it proceeded to count the votes, and 
declared the election of Governor Lewis. Governor Lewis, by ac- 
cepting the office thus conferred upon him, recognized the legal 
existence of that as the legal legislature of Alabama. That legis- 
lature proceeded to count the votes for the State officers that now 
hold, and are to-day holding, their offices by virtue of an election 
at the hands of the very legislature that elected Mr. Sykes, the 
state treasurer, the auditor, and the other officers. They enacted 
general public laws that are yet in existence; whereas the body, 
claiming to be a legislative body, which elected Mr. Spencer was con- 
stituted of men eleven of whom held no certificate of election, and 
who have been ruled out by the present fusion legislature as men who 
never were entitled to sit in any legislative body. Two of the sen- 
ators who assisted in the election of Mr. Spencer are not members of 
the present legislature because they hold no certiticate of election, 
and, under the advice of the Attorney-General of the United States, 
they were declared wanting in qualifications and do not to-day con- 
stitute part of the senate of the State of Alabama. And such is the 
fact, I am informed, in regard to members of the lower house who 
assisted in the election of Mr. Spencer. 

With such a state of facts staring us in the face we are bound to 
take historical notice of them. We know the fact—we cannot plead 
pe eye of the fact—that those two legislative bodies have been 

used, and that the members holding certificates of election now con- 
stitute the true legislature, and that after 2 the men who 
held no certificates there never was a quorum in the legislature that 
elected Mr. Spencer. 

Personally, I have no unkind feelings toward Mr. Spencer; his 
conduct has been courteous and gentlemanly. If I were to decide 
this question upon individual merits, being acquainted with Mr. 
Spencer and not with Mr. Sykes, I should naturally be inclined to go 
in favor of the man with whom my relations have always been 
friendly and kind; but looking at this as a question affecting the 
interests of the people of Alabama, as a question affecting the rights 
of the people of this whole country, (because if Mr. Spencer is not 
legally entitled to cast his vote here be has no right to come in and 
by his vote nullify the votes of gentlemen who are entitled to seats 
in this body and to vote upon the public laws of this country,) I must 
act on it according to my judgment of the law and the facts. 

And now with this state of facts staring us in the face, how can 
we justify ourselves before the world, how can we justify ourselves 
before the people of this country in seating in our body a gentleman 
when the facts of the case clearly show that the legislative body 
which conferred upon him an election was wholly illegal, has gone 
out of existence, and has never been recognized as a legislative body 
de jure by even Governor Lewis or anybody else? 

These facts are patent; the country knows them; and with the 
precedent which has been referred to where gentlemen differing in 
their polities from the majority on this floor have been denied the 
right, on the presentation of certificates properly signed by govern- 
ors, to be sworn in until the matter was upon by the proper 


committee, if the majority of this body, having the power to do it, ad- 
mit Mr. nd ip in violation of the precedents and of the rules which 
lished in reference to political opponents, with the pro- 
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test of the minority on this floor against it, what will be the judg- 
ment? It will be that there is a determination, right or wrong, to 
continue the majority of this Senate by seating gentlemen who have 
no claims to seats, or at least seating them before their claims have 
been investigated, and that against the protest of gentlemen here 
who believe they are not entitled to have seats in this body. 

I hope that the Senate, in justice to its own reputation, in justice 
to the ple of Alabama, in justice to the people of this whole coun- 
try, will fail to seat as a member of this body Mr. Spencer or Mr, 
Anybody else until, by the j ent of the Senate, after investi 
tion, he has been declared 1 y entitled to his seat. As a mem 
of this body I cannot consent that Mr. Spencer, for whom I have a 
kindly feeling, shall take his seat in this chamber under this state of 
facts, until some competent committee of this House have pronounced 
upon his case. 

Mr. CASSERLY. Mr. President 

Mr. CAMERON. Will the Senator give way for a moment? 

Mr. CASSERLY. Certainly. 

Mr. CAMERON. I tried a little while to get an executive ses- 
sion. It is too late for that now, and therefore I move that the 
Senate 2 

Mr. GOLD THWAITE. Will the gentleman withdraw that motion 
fora moment? [“No.”] 

The motion was agreed to; and (at four o’clock and twenty-seven 
minutes p. m.) the Senate adjourn 


IN THE SENATE. 


FRIDAY, March 7, 1873. 


Prayer by Rev. J. P. Newman, D. D. 

The journal of yesterday’s proceedin 

Hon. JOHN P. Srooxros: m the 
in his seat to-day. 


was read and approved. 
tate of New Jersey, appeared 


ELECTION ‘OF CHAPLAIN. 
Mr. MORTON, I offer the following resolution, and ask for its 
present cousideration : 
Resolved, That Rev. J. P. N. „D. D., and he is * 
ee ts te ewman. be, e is hereby, appointed 
The resolution was considered by unanimous consent and agreed to. 


PAPERS WITHDRAWN. 

On motion of Mr. PRATT, it was 

Ordered, That Anne E. Spurgeon have leave to withdraw from the files of the 
Senate her petition and papers pertaining to her application for a pension. 

On motion of Mr. PRATT, it was 

Ordered, That Andrew Johnson have l to withdraw his petiti 
relative to an . for a pension trom the files of the Senate. ean pejes 

On motion of Mr. SCHURZ it was 

0 That D. I i 
ome TRE L. Duffy have leavo to withdraw his petition and papers from 

Mr. WINDOM. I ask to have the following order made: 

That J Lam! l 

22 Aize t o b have leave to withdraw his petition and papers from 

Mr. SCOTT. I think there was an adverse report in that case. 
: Pas BUCKINGHAM. Then I suggest that copies of the papers be 
eft. 
Mr. WINDOM. There is no objection to leaving copies. 

The VICE-PRESIDENT. That is the usual order. The order will 
be made with that modification. 

Mr. WINDOM. Very well. 


ORDER OF BUSINESS. 


The VICE-PRESIDENT. If there be no further Senate resolutions 
to be offered, the resolution submitted yesterday by the Senator from 
Indiana, [Mr. Morron,] and laid on the table, wll now be called up. 

Mr. MORTON. I will not ask to have that resolution taken up this 
morning. 

Mr. HOWE Does not the unfinished business of yesterday come 
up now 

The VICE-PRESIDENT. During the morning hour morning busi- 
ness is first in order. 

Mr. HOWE. Is there a morning hour during an executive session ? 

The VICE-PRESIDENT. The Chair believes that in an executive 
session of the Senate petitions and Senate resolutions would be first 
in order in the morning hour. 

Mr. HOWE. I did not suppose that anything in the nature of ! 
lative business could be transacted during a merely executive session 
of the Senate. I have no sort of objection, if there are petitions or 
resolutions to be submitted. 

The VICE-PRESIDENT. The Chair will inform the Senator from 
Wisconsin that it would not be in order at an executive session for 
bills to be introduced or acted upon, but petitions and Senate resolu- 
tions are in order. This is an open session of the Senate, 


CREDENTIALS, 


Mr. HAMLIN. Mr. President, I rise for the purpose of presentin 
the credentials of the Senator from New York, [ Mr. CONKLING,] whic 
have now been received. I ask that they be read. 8 
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The chief clerk read the credentials of Hon. Roscoe CoNKLING, 
chosen by the legislature of New York a Senator from that State for 
the term beginning Marcl»4, 1873; and they were ordered to be filed. 


SENATOR FROM ALABAMA. 


The VICE-PRESIDENT. If there be no Senate resolntions, the 
Senate will resume the consideration of the motion of the Senator 
from Delaware [Mr. BAYARD] to postpone the question of adminis- 
tering the oath of office to Mr. Spencer as Senator-elect from Alabama. 

Mr. HOWE. That motion was to postpone until to-morrow, I think. 

Mr. BAYARD. The Senator is right. The papers which the Sen- 
ate had sent to the printer have not yet been returned; that is to 
say, the entire bulk of papers sent. One portion of the papers sent, 
or, rather, one of the pepe included in those sent, was the certifi- 
cate of election of Mr. Sykes, signed by the officers of the two houses 
of the Alabama legislature. That came back. The original paper is 
now here on the table of the Clerk; but the other papers in the ease, 
the exhibits, &c., have not yet been returned; so that the reason for 
the postponement, I conceive, still exists. { 

Mr. HOWE. Mr. President, considering that motion still before the 
Senate, I will submit a very few remarks upon it in addition to what 
I said yesterday. But I must say, to begin with, that since yesterday 
I have changed front. Yesterday I was in favor of the motion to 
postpone, ani so said, for the reason that I had not had time to read 
what was submitted to the Senate by that citizen of Alabama who 
appears here against the right of Mr. Spencer. I was in favor of 
postponement because I wanted an opportunity to hear what was 
all against the right of Mr. Spencer. To-day I do not want any 
further postponement, because I have had an opportunity to read the 

counter-allegations. Therefore, I am pre to-day, as I was not 
yesterday, to act upon the application of these contestants for a seat 
in the Senate. 

But upon the other question on which I commented somewhat yes- 
terday, I have not changed front. I still think, as I thought yester- 
day, that when an issue is raised upon the Fight of any applicant to 
a seat here, that issue should be heard and should be determined by 
the Senate, not after, but before, you decide it; not after, but before, 
the Senate awards the seat. That was what I su yesterday. 
A night’s reflection has rather confirmed than en that view. I 
was a little surprised yesterday to find that it was a view entertained 
by no single person in the Senate, so far as I could discoyer, except 
myself. I think there was a very general admission on the part of 
the Senate that whenever a man came here with what was called 
a prima-facie title, with some exceptions, which different Senators 
stated differently, that prima-facie title should be respected, and the 
holder of it should be admitted to a seat, and then the Senate should 
take up the question, and try and determine it, whether that was a 
good or a false title. 

No two Senators seemed to have the same view as to the limitations 
which should be imposed upon this rule. My distinguished friend 
from Missouri [Mr. Scuurz] thought the prima-facie title should be 
respected by the Sevate unless there were grave reasons for distrust- 
ing it. If there were grave reasons for distrusting it, then we should 
set it aside and try the truth of the case before we decided it. I did 
not quite like that limitation, because it seemed to me a little too in- 
definite. It did not seem to amount to a limitation at all. Of course, 
each Senator must judge for himself what was the gravity of the rea- 
sons for questioning this certificate. If my friend thinksin any given 
case there are grave reasons for questioning the authenticity of a cer- 
tificate, that authorizes him to disregard the certificate. I think, 
in the same san that the reasons are trivial, that me to 

t the certificate, to venerate the certificate, 
he Senator from Ohio, whom I do not see in his seat, [Mr, THUR- 
MAN, J had a somewhat different rule, and a simpler one. If [ under- 
stood his statement of it, it amounted to about this: that the Senate 
was bound to respect the certificate of a governor and the seal of the 
State when it was held by Senator GoLprawarrE, but was not under 
the slightest obligation to seepeot it when it was held by Senator 


Spencer, That rule bas the advantage of extreme simplicity ; it is 
quite intelligible; there is no need of any one’s mistaking it. In that 
ested by the 


respect it has the advantage, I think, of the rule su 
Senator from Missouri. Bat I do not quite like either of them. 

My friend from New Jersey [Mr. FRNIAxGRUXSK NI had still an- 
other rule, even plainer, simpler, than that urged by the Senator 
from Ohio, His rule is that you should respect the certificate in all 
cases, Whoever brings here a certificate of a governor, countersi 
by the MOUNT oT state, and bearing upon its face the seal of the 
State, saying that he has been chosen by the State as a member of 
this body, that man, no matter what can be said to the contrary, 
must be allowed to step to your chair, sir, and to take upon himself 
the oath of a Senator, to take his seat among ns, the Senators ; to take 
upon himself the obligations of a Senator, though he may in fact 
neyer have had a vote though in fact his name may never have been 
mentioned in any legislative body having authority to choose a Sena- 
tor. If he has got that piece of paper, we must take off our hats 
to the paper; we must clothe him with the prerogatives of a Sena- 
tor for the time being, and let him wear those prerogatives until the 
Senate has triel the question of the validity of that certificate. 

Now, Mr. President, I do not like that ruie. The Senator from New 
Jersey urged that your statute imposed that rule upon us. I think 
he is mistaken in his view of 


the statute. The statute does not say 


any such thing. It does not declare what is the effect of that certifi- 
cate. The statute simply says that whoever comes here claiming a 
Senator’s seat should bring with him such evidence of his right. But 
I understand it to be merely directory, not mandatory at all; and I 
re one usage of the Senate sanctions that construction of the 
statu 

I think the Senator from Nebraska [Mr. Trrron] made a just com- 
mentary upon that rule. If the statute is mandatory, if it does mean 
to tell us that he who would have a seat here must bring such evi- 
dence, and whoever brings such evidence must be allowed to take his 
seat for the time being—if the statute means that, then the Senate 
acted in direct violation of the statute when, for a year, or something 
Uke a year, it kept the Senator from Alabama [Mr. GoLDTHWAITE ] 
out of his seat, who had just such a certificate; and it acted in just as 
palpable violation of that statute when, only a few days since, it 
called to your desk and administered the oath to my distinguished 
friend, the Senator from New York, [Mr. CoNKLING,] who had not a 
scrap of paper about him, unless it was bank-note paper, or something 
of that sort. [Laughter.] 

Mr. President, my view is different from any of these. I say once 
more I think the time to try this question of title is when it is put in 
issue; try it pivaye before you award the seat, and not afterward. 
I do not like the idea of according a seat to a man, and then going on 
to try whether he has a right to it or not. It is not quite so as 
n man and then trying him; but, in principle, it seems to me 
just as illogical and just as unreasonable. But when shall you con- 
sider the title put in issue? I think it is put in issue whenever it is 
so disputed as that you and I do not know what the truth about it is. 
No matter what sort of evidence a man brings here, or what the form 
of the evidence is, if you know a State having authority to choose a 
Senator has sent him here, that is evidence enough for you to act 
upon; it is evidence enough for me to act upon; and we haye never 
hesitated to act upon it; it is satisfactory, On the other hand, no 
matter what may be the form of evidence brought here by an appli- 
cant for a seat, if you do not believe that that form of evidence is 
accorded to him by a State, or if you doubt upon the point, then I 
paiak you ought to stop and be informed before you accord him the 


Mr, President, I said that since the adjonrnment I had looked into 
this memorial which is laid upon our tables. I be mistaken about 
it; but my conclusion upon reading this memorial is, that it does not 
assign the slightest reason in the world why Mr. ponore should not 
take his seat here. It does not amount to an allegation that Mr. 
Spencer is not elected. It does not amount to an affirmation that 
the memorialist is elected. What does it say? In two sentences, 
if I understand it, it says sapiy; Huge that a body of men equal 
in number to a quorum of the Alabama legislature, each one of whom 
held a certificate of election, assembled one day and in one place, 
and cast their ballots for the memorialist. It does not say that those 
certificates were rightfully accorded to the holders. On the con- 
trary, as I understand it, it admits that a portion of those certificates, 
absolutely necessary to make up a quorum of the legislature, were 
stolen, or, what is equivalent to that, obtained withont, I will not say 
the color of ri ht, because, perhaps, it was the color of right, but it was 
so extremely faint a color that whoever reads the papers will hardly 
catch its hue; and that is what I understand to be the case urged 
here against him who holds the certificate, 

But now, in view of this case, I think the attitude of Senators who 
participated in the debate yesterday was a little peculiar. Here is a 
citizen of Alabama coming here with a regular certificate, aud a por- 
tion of the Senate say, “ Pay respect to that certificate; no matter 
what is behind it, give him his seat ;” and another portion of the 
Senate say, “No; it will not do to accord that seat upon a mere cer- 
tificate, for here is another man who comes from Alabama and says 
the i was not rightly accorded to its holder.” But, when 
you go back to see out of what this controversy arose, we find that 
that committee who sent the memorialist here was a committee 
standing upon jnst this certificate, and that the other body which 
assumed to be the legislature of Alabama, and which sent Mr. Spen- 
cer here and obtained for him the certificate which he holds, were 
acting, a portion of them, without such a certificate. If, then, this 
certificate, this prima-facie case, is entitled to all that veneration 
which my friend from New Jersey and my friend from Indiana urge, 
why were not those men in Montgomery, who held just such papers, 
the legislature of Alabama? You say * did not represent the 
people of their respective districts. Well, I think that was a very 

reason ; but they had the certificates. On the contrary, I want 
to say to my friends on the other side of the chamber, if certificates 
are good for the time being, if the people of Alabama ought to have 
respect for that Montgomery committee simply because they held the 
certificates of the secretary of state, if these certificates, these prima- 
facie cases, are entitled to such respect and such veneration, what 
have they to say against the right of Mr. Spencer to take his seat 
pero to-day, or yesterday? He has the certificate in due and ample 

orm. 

Mr. President, I think if I bad been a member of the Alabama 
legislature I should not have paid any more respect to those certifi- 
cates than was paid to them by the government of the State, and I 


do not pay such implicit respect to the certificate held by Mr. Spen- 
cer, presented at your desk, as some of my friends think ought to be 
paid to it. I respect it as a prima-facie title, if you like that expres- 
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sion. I respect it becanse it is the best title here urged, and am will- 
ing to vote upon it, because I do not find anything urged in the me- 
morial which invalidates that certificate. 


ADJOURNMENT SINE DIE. 


Mr. CONKLING. Mr. President, I ask permission to offer the fol- 
lowing resolution, to lie on the table: 
‘That on Tuesday, March 11, at two o'clock p. the President 
ole conn SA the REES sine 1 ran Tai 


Mr. MORTON. I object to the consideration of the resolution to- 


day. 
Mr. CONKLING. I do not ask that it be considered to-day. I offer 
it to lie on the table. 


ALABAMA LEGISLATURE, 


Mr. COOPER. I offer the following resolation, and ask for its pres- 
ent consideration: 

Resolved, That the President be requested, if not incompatible with the public 
interest, to farnish the Senate with the correspondence between the Attorney- 
General of the United States and certain parties in the State of Alabama, in rela- 
tion 2 — —.— of the two bodies there existing, eaeh claiming to be the legisla- 
ture tate, 


Mr. CONKLING. I have no objection to the resolution, excepting 
this: I object to it if its passage is to be madean argument for de- 
ferring action upon the question now ponding pop all this corre- 
spondence is sent here and printed, I do not believe myself that our 
duty or the public interest requires this session of the Senate to con- 
tinue a while; and I must object to anything which tends un- 
necessarily to prolong it. Therefore, I suggest that the resolution lie 


over. 

Mr. COOPER. Mr. President, I offered the resolution at this time 
to avoid the very thing suggested by the Senator from New York, to 
obtain the correspondence as soon as ible, so that we might have 
all the light upon this question which can be shed upon it. It was 
with no intertion to delay, but with the earnest desire to arrive at 
the facts connected with the whole matter, 

Mr. CONKLING. I beg to say to my friend that, if he wants the 
correspondence for use upon any question other than this, it will be 
just as well for him to have the resolution passed at a later day of 
this session, because the information will come in the recess and cau- 
not be utilized until the next session of Songer If he wants it, in 
order that we may wait to receive it and have it printed at this 
session before we act on this case, then I object to it, 

Mr. COOPER. I have no use for it in the world except upon this 
case, 

Mr. CONKLING. Then I object to it. Let the resolution lie over. 

The VICE-PRESIDENT. The Senator from New York objects to 
the present consideration of the resolution, and it will lie over. 


SENATOR FROM ALABAMA, 


Mr. GOLDTHWAITE. I would like to inqnire whether the docu- 
ments accompanying the memorial of Mr. Sykes, presented a few 
days since, have been printed, and are before the Senate. 

he VICE-PRESIDENT. The Chair is informed that a portion of 
them have been returned from the printing-office, but not the whole. 

Mr. GOLDTHWAITE. Can we be informed when the remaining 
papers will probabl be before the Senate? 

he VICE-PRESIDENT. ‘The Chair is informed that they will be 
here on Saturday, to-morrow morning. 

Mr, GOLDTHWAITE, I should very much prefer to haye all the 
papers before the Senate in this case, in order that this body may de- 
termine, as it will have to do, the effect of the certificate which has 
been already offered and laid on the table by Mr. 8 as prima- 
Jacie evidence of his title to a seat. What I want the other papers 
for is in order that the Senate may consider Whether those papers, 
(giving to the certificate the full effect which is claimed for it as 
being prima-facie evidence of Mr. Spencer’s right,) upon a full con- 
sideration of the other evidence which will be before the Senate, are 
not sufficient to destroy the presumption arising from the certificate. 
I will, therefore, postpone any remarks of my own until those papers 
are before the Senate. 

The VICE-PRESIDENT. The question now is on the motion made 
by the Senator from Delaware, to postpone the consideration of the 
subject until to-morrow. 

. BAYARD. Until the papers referred to are before the Senate 
in the Sykes case, which will be to-morrow, as we are informed, I 
will merely remark, in ard to what fell from the honorable Sena- 
tor from Wisconsin, [Mr. Howx, ] who has been discussing this mat- 
ter this morning, that his remarks must have satisfied the Senate that 
it is essential, before they can pass judgment on this case, that the 
facts should be before them. They now have a part of the case, but 
not the whole. They have what we admit to be a prima-facie case ; 
but whether that first face of these proceedings is not to be changed 
by subsequent and other matter is a question for them to consider. 
They cannot look at this case in part. They cannot look at this case 
in fragments. They must take it as a whole. They must coustrne 
and consider their duty under the law by the light of all the facts; and 
until the exhibit and the papers connected with the case of Mr. Sykes 
are before the Senate, they will not have that information which will 
prevent cavil us to facts. 


There was yesterday a challenge, to some facts which I stated upon 
information, thrown ont by the Senator from Nevada, [Mr. Srewarv,] 
who, in very short terms, arraigned the facts I sta as inaccurate. 
His informant, one of the contesting parties to the cause, was giving 
him verbal information. On the other hand, there were parties in 
the chamber giving me information. Now, a great many of the facts 
alleged on either side are to be settled by the record, and that record 
will be contained in a public document which will be on our tables 
to-morrow morning. For that reason I ask a ponement, with no 
desire to delay the decision of the Senate one instant of time after 
there shall have been an opportunity for proper discussion. So far 
from being a waste of time, this will be the wisest bestowal of time. 
We cannot too carefully consider these questions of a right to a seat 
in this body, with all its high powers and equal responsibilities. It 
is not simply a qnestion concerning the individual who claims a seat; 
to him the effect is most trivial as compared with the result on the 
gue of the people of his State and the rights of the people of all the 
other States. 

It must not be hurried through; there must be deliberation upon 
it; and if the matter is to go over until to-morrow, I shall defer some 
remarks that I propra to make in reply to the criticisms of the 
Senator from Indiana’ upon the act of Congress. I will defer them 
until the case shall come fully before the Senate. They will not be 
of great length. My motion before the Senate is = ne this case 
until to-morrow morning, and I ask that the question be put on it. 

Mr. THURMAN. Before the vote is taken I wish to correct an error 
into which I fell yesterday from not baviug in my hand the authentic 
information now before me. I said yesterday, in the course of the 
remarks which I submitted, that the senate of Alabama—the unde- 
niable, lawfal senate of Alabama—had counted the votes, showing 
Governor Lewis to be elected. I find, upon looking at the constitu- 
tion of that State, and the facts in this case, that it is not the senate 
that counts the vote, but it is counted inthe presence of both houses, 
and that the vote was counted in the presence of both houses, there 
being nineteen senators present, which was a majority of the senate, 
that body consisting of thirty-three, and there being fifty-three mem- 
bers of the house of representatives present, which was a quorum, that 
body consisting of one hundred members, so that really the case is 
stronger than I supposed it to be yesterday. The votes were counted 
in the presence of a ek of the two houses, in strict pursnanece 
of the constitution of the State of Alabama, and Mr. Lewis was de- 
clared to be elected governor, and another gentleman, whose name I 
donot at this moment recollect, was declared to be elected lieutenant- 

overnor ; and upon that canvass and declaration of the votes made 
in the legislature by which Mr. Sykes was afterward elected, Governor 
Lewis took his seat as governor of Alabama, and the other gentleman 
took his seat as presiding officer of the senate, as the lieutenant-gov- 
ernor of that State. 

Mr. CASSERLY,. After all that has been said, it may be that I 
ought not to add a word to this debate; yet, upon a question like this, 
of so much moment in every view, it is perhaps the duty of each 
member not to withhold any contribution to the just solution of it 
which he thinks hecan make. [have listened to the debate with great 
attention; and I have earnestly considered the whole subject. It is 
a very important one. 

We have here two claimants for the vacant place of Senator for the 
State of Alabama. One of them, lately a Senator here from that State, 
relies upon a certificate of the governor of the State, certifying to an 
election by one body claiming to be the legislature of the State. The 
other claimant is here relying upon the certificate of another body 
claiming to be the legislature of the State. The question to be decided 
is one of interest, undoubtedly, to the claimants themselves, but it has 
an importance far beyond that, because it involves the right of the State 
of Alabama to be represented in the Senate rightly under her own con- 
stitution and laws and the Constitution and laws of the United States. 
Therefore I have listened with the utmost attention to everything that 
was said on either side. I have given to all that I heard and all that 
I could gather elsewhere the most studious and impartial considera- 
tion. I have finally arrived at a solution which is satisfactory, at 
least, to myself. It is the more satisfactory that it enables me for the 
present, and for the pu of the vote which I shall give at the 
present stage of the matter, to put aside all the questions of law or 
of fact, either as to the manner in which the governor of the State 
received his title to his office, or as to the legality of the two rival 
organizations, each claiming to be the legislature of Alabama, 

t seems to me entirely idle to say that we have now within our 
reach any sufficient means for determining the question of the legality 
of the two rival 8 Yet that question is the essential ques- 
tion in this case. The certificate of the governor is nothing but a 
form; the seal of the State is nothing but a form. The substantial 
thing, the essential thing, and the only substantial and essential thing 
about the whole matter, is the election of the Senator for Alabama, 
Whether that election was good, or good for nothing, depends upon 
the question whether it was an election made by a lawful legislature, 
a legislature competent toelect. Yet this, which is the very question 
upon which everything turns, happens to be one as to which we are 
wholly destitute of the means for arriving at a just judgment. 

Now, sir, for the purpose of what I have to say I shall assume that 
the certificate of the governor of Alabama, upon which Mr. Spencer 
relies, is sufficient in form, and that Mr. Lewis, who gave it, was the 
lawful goveruor of the State. I shall also assume, for the same pur- 
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, that such a certificate makes a prima-facie case in favor of its 
holder, Mr. Spencer. That prima-facie case, however, is a mere pre- 
sumption of fact. It is not a conclusive presumption in any degree 
whatever. It is liable at all times to be rebutted by contrary pre- 
sumption. Down to this point it seems to me that there is no con- 
troversy between me and anybody who has yet spoza on the subject. 
Any division of opinion to arise must be as to what I am to say next. 

The question is, have we here the contrary presumptions to rebut—I 
do not say to destroy, but for the time being to rebut—the presump- 
tion of a prima-facie case in favor of Mr. Spencer arising upon the 
face of the governor's certificate? I think we have. I freely admit 
that it is not every idle rumor or loose allegation ; it is not every 
charge of irrelevant matter, or of relevant matter made by irrespon- 
sible parties, which should be entertained here as against the certifi- 
cate of the governor of a State showing the election of a Senator. 
It must be something which, in its nature and in the character of those 
making it, is sufficiently definite and ve to put the Senate upon 
inquiry ; to authorize it, nay, to oblige it, to institute an examination, 
so that before it acts it may be satisfied both as to the facts and the law. 


Have we not just such a case here? Who willsay that, upon these con- 
flicting credentials, the certificate of the governor of Alabama on the 
one hand, and the certificate of the body claiming to be, and by man 


believed to be, the lawful legislature of the State on the other hand, 
we have not enough, and more than enough, to put the Senate upon 
inquiry; to oblige it to examine before it acts ; to oblige it to refer 
this case to a proper committee to ascertain and report the facts 
and the law? That cannot be denied. I think that is the proper test 
of when the prima-facie presumption in favor of the governor's certifi- 
cate must be held to be suspended until the Senate can inquire and 
satisfy itself as to the judgment to be rendered ; and that, sir, seems 
to me to be the principle which reconciles the recent decisions at 
least, by this House, in similar cases. 

In the case of the Senator from Alabama, now in his seat, [Mr. GOLD- 
THWAITE, } he held the certificate of an officer admitted to be the gov- 
ernor, showing an election ie legislature which was admitted all 
around to be the lawful legislature, and the only legislature, in the 
State of Alabama, and he was here the sole claimant, without any op- 

ition or contest as to his title. Yet,sir, upon a protest, or something 
in that nature, sent here, purporting to be signed by members of the 
legislature of Alabama, not the act in any sense of the legislature 
itself, his credentials were referred to a committee, and he himself was 
kept out of his seat, and the State of Alabama was deprived of her 
full representation in this body for ten or twelve months. That must 
have been upon the idea that the prima-facie case made by the gov- 
ernor’s certificate was for the time being suspended by the allegations 
on the other side, I think the Senate went very far indeed, too far, in 
that case. I voted inst the reference ; J voted against the exclu- 
sion of the Senator from Alabama from his seat in this gee That 
case was the very strongest of all the recent precedents in this body 
that can be cited. 

Another case was the case of the election of the Senator from Texas, 
[Mr. Hamiiron.] He was here with a regular certificate of the gov- 
ernor of the State, showing an election by the legislature of the State. 
The Senate allowed the prima-facie presumption arising upon that 
certificate to be overcome by a telegram from the governor of the 
State that a void paper in the hands of General Reynolds had not been 
signed by him through inadvertence, and that he meant to issue to 
him the same kind of certificate in every respect that he had previously 
issued to Mr. HAMILTON. 

The next and latest case was the case of the Senator from North 
Carolina, [Mr. Ransom.] He came here with the certificate of the 

vernor of the State, certifying to an election by the legislature of 

orth Carolina. There was no controversy as to the title of the gov- 
ernor, none as to the power of the legislature; and yet do we not all 
remember that his case was referred to a committee, where it re- 
mained along time? It was not until after the lanse of many, many 
weeks that he was admitted to his seat. 

In the last two cases, as in the first case, the Senate decided that 
the prima-facie presumption arising from a certificate of the admitted 
governor, regular and sufficient in form, should be overcome in the 
one case by a telegram from the governor, or purporting to be from 
him—a most dangerous precedent, as it seems to me—and in the 
other case by a mere contest promoted by an antagonist backed by 
something in the form of remonstrance or protest from a portion of 
the members of the legislature of North Carolina. 

In this case we have every element that existed in any of the con- 
tests of which I have just spoken in which the Senate uniformly 
adopted the course of a reference to a committee to inquire and re- 
port. We not only have every clement that was there, but we have 
more. We have the solemn certificate of a body purporting to be 
the general assembly of the State of Alabama, declaring the election 
of another person than the person who holds the governor's certificate. 
I 7 of course, of Mr. Sykes. 

he question is, shall a state of facts in the present case much more 
potent to overcome the technical presumption of the governor's cer- 
tificate, than those which in the three cases I have cited were held 
sufficient by the Senate to hang up the governor's certificate for weeks 
and months in our committee, be held insufficient now to send the 
present case to a committee for examination? 

That is the question for the Senate to decide, whether the rule 
works but one way. 


We shall not adequately weigh the facts that cut down the prima- 
facie case made by the governor's certificate unless we keep in mind 
the circumstances that surround the case. Alabama was in a semi- 
revolutionary condition at the time of the alleged election of Mr. 
Spencer. She had two legislatures, and a governor who took his title 
from one legislature, and then took sides with the other. The case 
before us is not to be tried by ordinary rules. It is anomalous. To 
apply to it the ordinary rules of in retation of statutes and certifi- 
cates would be a solecism, or worse. The only safety is in remitting 
both claimants to our committee for its inquiry and report. 

There is nothing in the idea that has been so much insisted upon 
by the Senator from New York, [Mr. CoNKLING,] and I believe by the 
Senator from Indiana, [Mr. Morron,] that Mr. Sykes is here as a 
mere “ memorialist,” not as a Senator. Why, sir, is not such talk the 
worst word-catching? Is it not the merest hair-splitting that ever 
was? Mr. Sykes is here claiming to be a Senator from the State of 
Alabama. He presents his memorial, setting forth his credentials 
from the Alabama legislature with the other grounds upon which he 
claims the seat, in respectful and proper terms. He is not to be de- 
prived of his right to a seat in this body because he has resorted to 
an unusual mode of asserting it. It 1s unusual, doubtless, but it 
is by no means an unsatisfactory mode. On the contrary, it has 
relieved some of us at least of a good deal of labor in ascertainin 
the grounds on which he relies, that he has taken the pains to sp 
them so fally before us. A State is not to lose her Benator in this 
body because one, two, or three Senators, however able and eminent, 
seek to cry him down as a “memorialist.” The right of every 
citizen, the humblest as well as the highest, to address the Senate 
of the United States by memorial in defense of his rights, or in the 
assertion of the rights of others, is absolute and indefeasible. It is too 
substantial a thing to be frittered away by a phrase in the mouth of 
any Senator. 

these views I rest my vote. Here is a case of so much gravity 
and difficulty, in which no Senator knows the essential facts, as to 
put the Senate upon inquiry, to call for a reference and investiga- 
tion by a committee. It is, therefore, a case sufficient to overcome 
the prima-facie presumption of the certificate of the governor; there- 
fore I shall vote for the motion to refer to a committee, or I shall vote 
for a postponement until to-morrow, to give us all, myself included, 
further time for the examination necessary to enable us to form a 
judgment. 

This is the safe course. It casts no imputation on either claimant. 
It is our only security against doing a wrong to either, and, what is 
more vital, to the State of Alabama, and to the Senate as a part of 
the Congress of the United States. 

There is nothing in the practice of the House of Representatives, 
as alleged, of admitting every person who presents himself with the 
certificate of the proper officer. From the t number of that 
House any other course would be impracticable. The case in that 
House is a case of necessity; and yet even there, as everywhere in 
the instance of a legislative body, it isa very grievous evil, even 
though it be a choice of evils, that one or more men shall sit in a leg- 
islative body and help to make laws, even in cases where the pas- 
sage of the act depends on their votes, and yet it shall turn out final- 
ly that the claim under which they sat there was utterly null and 
void from the beginning. The smaller the body the ter the eyil. 
In the Senate it is an evil so great that it is difficult to say that it 
is not a paramount consideration, 

The VICE-PRESIDENT. Tbe question is on the motion of the 


Senator from Delaware, to postpone the administration of the oath to 


Mr. Spencer until to-morrow. 7 

Mr. BAYARD. Lask pardon of the Chair; but, as it was my mo- 
tion, I think the Chair misapprehends it. It was to postpone the con- 
sideration of the case, not the administration of the oath. 

The VICE-PRESIDENT. The Chair will putit in that form if that 
is the Sere motion. The question is on the motion to postpone, 

Mr. BAYARD. LI call for the yeas and nays, 

The yeas and nays were ordered. s 

Mr, BAYARD. Tni forbear to state to the Senate again that 
it is understood, it having been stated by the clerk at the desk, that 
the papers originally laid before the Senate, and sent by its order to 
the hands of the printer, have not yet been returned, but will be here 
to-morrow morning. 

Mr. CONKLING. It is also understood by me that every element 
thal enters into this judgment is before us, and has been for two days 
at least. 

Mr. BAYARD. That is the understanding of the Senator from New 
York. I beg leave to disclaim that as being mine, or that of many 
others around me. 

Mr. CONKLING. When I speak of my understanding, I s for 
myself, and not for my honorable friend from Delaware ; and therefore 
I said that my understanding was, and is, that every element of which 
zar ec id can be composed is before us, and, I repeat, I speak only 

‘or myself. 

The question being taken by yeas and nays, resulted—yeas 24, nays 

32; as follows: 

EAS— Messrs. Bogy, Casserly, Cooper, 5 
. — of — — Mash of Mare mik “Hamilton of Term 
Kelly, McCreery, Merrimon, Norwood, Ransom, Saulsbary, Schurz, Scott, Steven- 
son, Hivekton, Thurman, and Tipton—24. 

NAYS—Messrs. Alcorn, Ames, Brownlow, Buckingham, Caldwell, Cameron, 
Chandler, Clayton, Conkling, Conover, Dorsey, Ferry of Michigan, Flanagan, 
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Frelinghuysen, Gilbert, Hamlin, Howe, Ingalls, Lewis, Logan, Mitchell, Morrill of 
Maine, Morrill of Vermont, Morton, Oglesby, Pratt, Ramsey, Sargent, Stewart, 
Wadleigh. West, and Windom—32. 

ABSENT—Messrs. Allison, Anthony, Boreman, Carpenter, Edmunds, Hitch- 
cock, Johnson, Jones, Patterson, RO ` , Sprague, Sumner, and 
Wright—14. 

So the motion was not agreed to. 

Mr. BAYARD. I now move that the credentials of Mr. Spencer, as 
Senator from Alabama, and those of Mr. Sykes, claiming also a seat 
in this body as Senator from the same State, be referred to a commit- 
tee of the Senate—and there being as yet no standing committees 
appointed by this body, I move that it be a special committee—who 
shall consider and report to the Senate upon the title of each of these 
contestants. 

The VICE-PRESIDENT. The Senator from Delaware moves that 
the case - 

Mr. 3 Before that question is taken I desire to submit some 
remarks. 

The VICE-PRESIDENT. The Chair will state the question. The 
Senator from Delaware moves that the cases of Mr. Spencer and Mr. 
Sykes be referred to a special committee of this body. 

Mr. BAYARD. Of five. 

The VICE-PRESIDENT. A special committee of five members. 

Mr. BAYARD. Mr. President, the last vote which was announced 
signified the intention of the Senate not to postpone the consideration 
of this question until the papers should come in; but I still trust that 
they will see the necessity of submitting these varied claims for the 
same seat to the scrutiny and consideration usually given to measures 
before they are reported for the action of the entire body. 

I do not p to reiterate at any length the propositions which 
I yesterday submitted to the Senate, but merely to refer to some of 
the propositions which were submitted by the honorable Senator 
from Indiana [Mr. Morton | yesterday, and to which, owing to the 
late stage of the debate, I did not then reply, and yet which I think 
it important should be corrected; and I trust that I may even have 
from him a reconsideration of his opinion in regard to the act of 
Congress under which legislatures elect Senators to this body. 

It was stated by the honorable Senator, that in the joint assembly 
contemplated by the act of Congress, which means the assembly of the 
two houses of the legislature, to use his words, There may not be a 
single senator present, and yet the joint convention is good, provided 
the number of members of the house is great enough to be a majority 
of both houses.” 

He stated that proposition very distinctly, and I dissented from it 
at the time. Upon reflection I continue my dissent, and I submit to 
the honorable Senator that he entirely destroys the essential meaning 
of the plain words of the act when he declares that a joint assembly 
can be composed of members of one house alone. The word “joint,” 
in itself, has an express, emphatic eee ee the union ot 
two or more bodies, or parts. It could not be joint if there was only 
a simple integer; it must be the union of integers. Therefore when 
the honorable Senator declares that there can be a meeting of a legis- 
lature, to be called a joint assembly of both houses, with no member 
of one of the houses present, it seems to me, with all due respect to 
him, I will not term it an absurdity, but I say it is a flat contradic- 
tion of the natural and essential meaning of the words of the statute. 
He was driven to such a construction in order to overcome the mani- 
fest defects of the certificate presented here on behalf of Mr, Spencer. 
I stated yesterday that this certificate nowhere declares that the 
houses yoted together, or that they voted separately; it nowhere de- 
clares that there was a quorum of either branch of the legislature 
present at the time of the vote; and having the paper before me, I 
reiterate the statement. 

It is here declared that “ both houses of the general assembly voted 
for a Senator from the State of Alabama to represent the said State 
of Alabama in the Congress of the United States.” That is the state- 
ment, that “both houses” voted. How did they vote? Did they 
vote according to the act of Congress—each house openly by a viva- 
voce vote of each member—for a person who, to be chosen, must have 
a majority of the whole number of votes cast in the house? Sir, that 
does not appear ; it cannot be implied; and yet it is essential where 
the election took place by each house in the absence of the other. We 
are left entirely in the dark whether, when it says both houses voted, 
it means that they respectively voted in their respective chambers; 
nor does it give you any information as to whether a quorum was 
present. There being no statement, and no justifiable presumption in 
a case of this kind, because here the law is mandatory, what are we 
todo? Isay the law of 1866 is not simply a declaratory act; there 
is a mandatory process prescribed by the law which must be followed, 
or no election can ensue. Here, under the mandatory provisions of 
this act, calling for an election by each house, each member voting 
viva voce, a majority of each being required to be present, there is no 
allegation upon the part of this 5 that such an election was 
ever held by each house separately. No statement appearing that 
the houses voted separately and elected, we come to what is then re- 
quired by the act—that they shall meet in joint assembly for the 
pup of electing by a joint ballot ; and there, as I pointed out yes- 
terday, the certificate is fatally defective, stopping short at the very 
point of the essence of this election. The certificate states that 
George E. Spencer, having received a majority of all the votes in 
both houses, was duly elected Senator.” That is not the act of Con- 
gress. That is not in accordance with the mandatory provisions of 


this law, because it requires that he should receive the votes of a 
majority of all the members elected, both houses being present and 
voting. There is nothing on the face of this paper to show that a 
majority of either house or of both houses was ever present and voted. 

Are we to be forced to the construction of the honorable Senator 
from Indiana, that one house alone, having within itself a numerical 
majority of the membership of both houses, may elect a Senator? 
Let me give you his language: 

The legislature of Indiana consists of one hundred and fifty members—one hun- 
dred members of the house and fifty members of the senate. Now if, on the sec- 


ond day, there are seventy-six mem of the house present, and not a single sena- 
tor, that is a good joint convention, and they can proceed to elect a Senator. 


Sir, to call such an assemblage a joint convention is an abuse of 
terms. I know that this act was intended to prevent the effect of a 
factious majority in one branch of the assembly refusing to meet in 
joint convention; but to say that a joint assembly can consist of 
members of one house alone is simply to destroy the necessary mean- 
ing of words and the intent which the law of Congress was framed to 
effectuate. 

So much for that proposition, which I deny, that you can turn a 
meeting of a single house into a joint meeting of two houses by simply 
giving notice to one house, if they do not choose to attend. There 
must be a majority of the entire legislature, and that majority must 
be composed, in part, of members of each house; otherwise it is a 
simple abuse of language, a denial of the just force of words, to say 
that a joint assembly can consist of the members of a single house. 

But, Mr. President, as I said, the Senator from Nevada [ Mr. STEW- 
ART] yesterday very positively questioned the accuracy of the state- 
ments I made in regard to the composition of the bodies, each claim- 
ing to be the legislature, that elected these two contestants. I said 
then, and I now No upon what I believe to be accurate informa- 
tion, that in the egislature which voted for and elected Mr. Spen- 
cer to a seat in this body there was not a constitutional majority 
of members having certificates, and therefore there was not a con- 
stitutional quorum of members; but that, in the case of Mr. Sykes, the 
legislature which elected him had a quorum, under the constitution. 
of Alabama, of members, who all held certificates of election. Those 
facts, I understood yesterday, were questioned by the Senator from 
Nevada, As they were not my own facts, but stated on information, 
I repaired for confirmation or correction to the source from which I 
originally received them, and I am authorized to state them again. 

ference was made yesterday to the composition of the fusion 
legislature, as to what it was, as to how it was composed, and what 
its action had been. A knowledge of those facts ought to affect the 
action of the Senate in the present case, and therefore I ask to have 
read from the desk of the Clerk a letter directed to Hon. George 
H. Williams, Attorney-General of the United States, signed by Mr. 
Hamilton, senator from Mobile; Mr. Erwin, senator from Wilcox; 
Mr. Anderson, representative from Mobile; Mr. Manning, representa- 
tive from Mobile; Mr. Doster, senator from Autauga and Elmore; 
and Mr. Doster is a well-known member of the republican party. 1 
desire to have this letter read, in order that the Senate may apprehend 
the character and action of the true legislature formed, if I may so 
call them, of the capitol legislature and the court-house legislature, 
which were fused into the present legislature of Alabama. I desire 
to have the letter read. 

The chief clerk read as follows: 


MONTGOMERY, December 23, 1872. 


Sm: The manner in which the compromise su; by yourself, with the ap- 
proval of the President, for the settlement of the oe in relation to the general 
assembly of KONATE, has been attempted to be carried out by the majority of the 

aces thi President. 


court-house party, in is secon appen to you and the 
This a though at the request mainly of the capitol assembly, is not confined 
to them; it is made also at the uest of gentlemen who are republican in poli- 
tics, and wae go to the pro settlement, were members of the organization 
an F judgment of the applicants, the good 
his application is made e judgmen 0 4 
faith they expected, and which they couceive ron hada right to look for in the 
8 ing out of the scheme, has not been exhibited by the majority of the court- 
use 


The ed have been appointed a committee to put you in possession of 

the 5 es attending the 1 75 88 = beg seit permit be arg This 

now perform by r attention e accompanying statement 

> 12 they have atA ery yay my Bu houses on and since Tuesday the 17th 
ant. 


You will observe that both accepted lan and to carry it into 
effect as a full settlement Pio iaae, that 2 — n instant, was 
named by common consent as the day on which the persons authorized to convene 
as members were to assemble in their respective rooms in the capitol and carry 
into effect the settlement. 

You will observe that in the house of representatives a temporary organization 
was made on that day, and the ns therein then seated as members were the per- 
sons indicated in your plan. the senate on that day the lieutenant-governor 
eo the chair, and the persons seated as senators were precisely those indicated 

our > 

the horas adjournments were had till Friday, the 20th instant, on the plea 
that the evidence needed to make the count, as to the seats from County, 
had not arrived. In the senate, on tho 17th 8 announced by members 
from each political party that an agreement had come to in relation to the 
dispated seats whereby the count by tellers would not be required, but senators 
from those districts would take their seats in accordance with what it was admitted 
the count by tellers would show to hare been the “actual vote cast.” 

To carry this arrangement into effect, an urnment of the senate was had 
until the next day. On the next day, the 15th instant, this arrangement was car- 
ried into effect in the senate. Under it the republican senator from Marengo was 
seated in place of the democratic senator from that county, who held the regalar 
certificate of election; the democratic senator from the Conecuh district retained 
his seat; tho right to contest, under the law, being retained by the retiring claim- 
ants, respectively. 


dut, 
of 
inst 
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The same pro was made in the house of representatives as to tho Marengo 
seata, to wit, the members from that county, holding certificates, would waive 
the actual count, and admit a count which would show tho numerical majorit; 
upon the precinct-ins: rs' returns, to be in favor of their opponents, and wo 
retire, retaining the right to contest under the law. 

For reasons unknown to tho undersigned, this was not accepted in the 
house till Friday, the 20th instant. It was accepted on that day, and the repub- 
lican claimants of the seats from Marengo County thereupon took their seats as 
PERE E one ↄ A ts nan 1a: the eer Loess Wao AGRE OF wootlin We 

ment, n oct in the two houses, 0 es 
eset wan ascertained upon the principle pro by you. In each, by consent, 
the parties having the majority of votes cast wero, in virtue thereof, allowed to 
take their seats, and become members in all ri the same as if they had been 
furnished with a regular certificate of election by the officer authori by law to 
give that document. 

The result to be obtained by your plan was reached. The mode only was waived, 
and it was waived by common consent, In effect, then, your plan was carried out; 
its literal execution only was waived, but without the slightest change of result, 
and this only in order the more s ily to reach the result which wonld have 
followed its literal execution. is is abundantly shown by the pi ngs of 
the two houses, by their resolutions, and particularly in the senate by the terms 
of the paper, caused to be entered on its journal by the lieutenant-governor, ex 
5 ep oficer. T by all as a 

performance of the agreement of compromise. It was ce y regarded by 
these applicants as a fall settlement of all the disputed questions. 

Immediately upon this a, Pra being roan re a permanent organization was 
made in each house. In senate this result was reached on Wednesday, the 
18th December. It 5 7 elected its officers, (its presiding officer a pointed 
by the constitution being then in the chair,) and, by resolution, notified the house 
o 


The undersigned and their associates were well pleased at this settlement of 


past disputes, and with t satisfaction looked forward to tho ‘ormance of 
the duties with which y were intrasted, which the affairs of State so im- 
peratively demanded, 

Their hopes have been disappointed. 

On the 3 Thursday, the 19th December, after the roll of the senate had 
been called, and the journal had been read and approved, the lientenant-governor, 
from the chair, announced that 


5 to his construction of the agreement the 
senate was not yet beh aan ys could do no business till the contests for the 
seats from the Marengo and Conecuh districts were decided. 


, if possible, to secure harmony, induced those who were op- 
posed to this view to waive pressing their appeal, and see if an adjustment were 


t 
ih this purpose a resolution was passed for the appointment of a committee 
of two from cach party to take testimony and report the legality of the title of 
the respective claimantsof the seats in the senate from the districts of Marengo and 
Conecuh, as in the case of a contest under the constitution and laws of the 

It was hoped the lientenant-governor stood alone in this strained construction of 
the agreement of compromise. Since then, however, the speaker of the house of 
representatives has announced the same decision—the more striking and strange 
on his part, because he has been elected and sworn in as permanent speaker—and 
if his decision on this point be correct, he has decided himself out of his office, for, by 


the ment, no permavent officer could be elected by the house till con- 
tests been decided, and on this theory they have not been decided. 
Tho proceedings of bo 


passed through tom 8 en of Weir balies, 8 is = 

u e porary organ on as yonr 

plan, and have each permanently organized themselves by the election of their 

necessary officers. This was done in 3 the common consent of all the mem- 

bers. To these steps no objection was made from any quarter, as, indeed, no ob- 
d opa be made. 


jection coul two branches of the assembly have thus con- 
strued the ut for themselves, and with the concurrence of the presiding 
officers; and construction is in plain accord with the plain and literal meaning 


of the ment. 

The depute that existed was in relation to the parties who should ocenpy certain 
seats. One set of claimants held the customary evidence of right to the seat, the 
other insisted this form of evidence rested on a frand, and t they should be 
seated. To settle this contest you, in behalf of the President, 8. l that the 
certificated members should take their seats, but should not vote (our remarks do 
not apply to — — 7 3 ponsi fae shay pied not at all berth in Ee 
present aspect e Case) on any qu $ ba organization 
should be made in the house. The 8 not requirin, peste i for its presiden: 
who is a by law, no oceasion existed to provide for its temporary organi- 
zation. ‘To ascertain Pa Bean who should vote and act as members in the dis- 
should be the first 


he mode of settlement was clearly a 
The settlement of this contest was the principal thing. The 


in the same manner as provided fi shall the senate 
do any other business before these contests are settled.” 

These contests, both in senate and 1 been settled; they have been set- 
ae b ment, and have been settled 

ve 


e only contests b 
originally ; they were all that could, with any shadow of excuse, stand in the w: 
3 ization of the general — of in the capitol on the first 
oi sessi 


on. 
e inevitable result of the bare perusal of the ment of compromise—and 
this view is only strengthened by consideration of the document—is, t when tho 
members from Maren and Coneeuh were seated in their respective houses upon 
the agreement hereinbefore mentioned, all the conditions were complied with, and 
— two houses wore in a condition to proceed with their regular organization and 


If the plan of the Attorney-General could bear such construction, which it can- 
not, it would be disrespectful to that officer and to the President to suppose that 
he intended to impose upon claimants of seats in the general assembly any such 
rulo as that they should waive their constitutional right to test the! ty of their 
opponents’ election, or intended to compel the houses of the assembly to disclaim 
their constitutional right and duty to judge of the elections of their members. No 
such design can be imputed to those officers. They very roperly might, and they 
did, suggest for consideration, a plan whereby the prima-facie right to sit could be 
tested, in snch manner that a majority of votes should seat the member, and so ro- 
move cavil and distrust; but it cannot be supposed that they would undertake to 
interfere with the in utable right of a State and the member of a State legisla- 
ture, by dictating a waiver of right and doty. 

In every aspect in which the matter can be regarded, the undersigned and their 
associates can discover no ground for the later construction put on this agreement 
by the leaders of the court-house party, and can find no excuse for their conduct 
in departing from the construction they themselves at first placed upon it, in per- 
mitting, without objection, the election of permanent officers by the house, and the 
announcement b; senate to the house that it was permanently organized aud 


ready to proceed with business. 
The un ed and their associates are not informed of the motives and objects 
which led to this new 3 They declare that no excuse for so doing can be 
themselves or their friends. They have scrupulously and 


—.— peek sp omg ht their into effect the promise ii 
ne wer to carry into effec com agreed 
upon; the ve attended, da, By day, at the appointed pl „to bring about a 
union of all the members enti form th eral assembly; they have of them- 
selves, and a from the other members of the two houses, nothing whereb: 
harmony of feeling could be disturbed or suspicion excited; they have in good fait 
endeavored to conform in each and raid particular to the objects sought to- bo 
secured, and to effect a permanent union into one indisputable general assembly of 
all the persons entitled as members thereof. 
T they cannot so speak of the conduct ot the other party. 
That party attempted to preserve separate organization, at the very 
time they were to unite with us in forming a general assembly under the 
plan of compromise. During a of each day they have met with us in the capitol 
and ed as if with the view to effect the fusion, while during the 
same day, at other hours, they held sessions as of the general assembly at the court- 
honse, in this city, and proceeded to enact bills into laws (as they them) which 
vitally affect the financial and other interests of the State. These sessions appear 
to have been held with closed and secretly, at least not publicly and openly, 
and without publie report of their These have been with 
the knowledge and apparently the 71 nape of the governor of the State, and 
this, though that officer himself earnestly by message advised the adoption of the 
scheme 3 by yourself, and well knew the steps that were in in the 
two houses in the capitol to effect the compromise he so ne recommended, 
hese uring the whole 


entirely willing to 
cedless to s 


It will bo observed that the senate was organized 
ber; the house of representatives on the 20th. Adopting ia this respect a liberal 
interpretation of your plan of settlement, by its terms, on that day the officers of 
the former distinet organizations ceased any longer to be officers, By adopting your 
plan, they each then Sunctus o; 

There are now found in the office of the secretary of state, at Montgomery, three 
documents, whieh rt to be acts passed by the organization at the court-house— 
they form no part of the edi of the assembly at the capitol, and were 
never made known to f enact since 17th December, and approved on 2ist 


December. 
They are believed to have been adopted by that organization on Saturday, the 
ir members even as 


in the capitol on 18th Decem- 


by the governor of the hattan: Railroad, in whose. affairs tho 
State is implicated to the amount of several mi and which has already been 
poig ys fiers former governor, and about which matter a great deal of public solici- 
tude exists. 


It will be observed that this attempted legislation is of no trifling or eo 
tant character. fects the t interest of the State. It was not bad in 
veral assembly, but by a mere frag- 
the capitol, e others who have 

„ and was had by 


are bat 3 a duty, springing ont of the relation that the circumstances of 


the case 
val of the President, BE seg proposed to the 
ty" growing out of 
neral assembly of the 


1873. 
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They do, therefore, respectfully invite you to a consideration of the facts herein 
stated, They request your action in such form as your wisdom may approve, to 
secure the end which, through 2 5 , appeared upon the point of being 
effected, and which will result in one legislature, about whose validity no ques- 
tion can be made, to the satisfaction of the good people of the State. 

Very respectfally, your obedient servants, 
P. HAMILTON, 


Senator, Mobile. 
R. H. ERWIN. 


Senator, Wi 
D. g. ANDERSON, 
Representative, Mobile. 
5 
ve, 
C. S. D. DOSTER, 
Senator, Autauga and Elmore. 


Hon. Gxonen H. WILLIAMÀ, 
Attorney-General United States, 


Mr. BAYARD. Mr. President, my object in having this paper read 
was to exhibit to the Senate, by undentable information, the anoma- 
lous and utterly confused condition of affairs that may be said even 
now to exist in the State of Alabama. I do not propose to recapitu- 
late the history of these irregularities ; it would be too long; it would 
be unnecessary, perhaps; but briefly let me refer to the fact that there 
were two rival bodies, each claiming to be the veritable legislature of 
the State of Alabama; that although Mr. Lewis received his own cer- 
tification of election at the hands of one of those bodies that sat in the 
usual seat of legislation, the capitol at Montgomery, Alabama, yet he 
instantly turned round and recognized the rival body, and ac with 
them until a suggestion emanating from the executive branch of this 
Government, through the Attorney-General, proposed a settlement of 
the difference between the certificated and uncertificated members of 
the legislature, and a proposition was made in accordance therewith 
for their fusion. That fusion was carried ont fairly and fully on the 

art of that legislature which sat in the capitol of the State of Ala- 
Panis, but was not carried out or acted upon in good faith by the other 
body which oceupied the court-house, and whom the governor had 
8 as the legislature ; for it seems that after Mr. Parsons, the 
speaker of the house, had been re-elected to his place by the fusion 
legislature, acknowledging the composition of that body to be regular, 
and receiving his authority aud position under it, he and those who 
acted with him, being a part of the court-house legislature, were in 
the habit, after sitting during the day in the performance of legisla- 
tive duties in the capitol, of adjourning by night at an irregular time 
to the conrt-house and there holding secret sessions, passing other 
bills, before what was really a mere faction and not a legislative body. 

The value of Governor Lewis’s certificate may be ascertained by 
the fact that he has recognized and approved bills passed in secret 
by this factious fragment of a legislature, acting in direct bad faith 
to the agreement made under the suggestion of the Attorney-General 
of the United States, that he has approved bills passed by them in- 
creasing the taxes of the people that State 100 per cent., bills 
appropriating $2,000,000 10 be negotiated or hypothecated by the 

overnor, one other bill, the purport of which I do not at this 
instant remember, but a bill of an exceedingly important character ; 
and yet, approving the action of this factious fragment meeting in 
the court-house, he has since that time approved measures of the 
fusion legislature meeting at the capitol. Now, sir, when you have 
a governor who by his public action m1 ng as acts of legislation 
measures passed by two legislatures while both are in session, after 
he has promised to recognize but one, what is to be the value of his 
certificate as to the election of a Senator to this body? Why, sir, 
if he had done in re, to the senatorial certificate as he has done 
in regard to the legislation of his State, we should have two certifi- 
cates from the same governor of the election of two different persons 
to the same seat in the Senate ! 

I say this, because the Senate cannot escape from the fact that no 
longer do the certificates stand here as prima facie the truth of his- 
tory in the recital of the acts of the legislature, but they show yon 
that all has been confusion, and that when by a most anomalous pro- 
ceeding on the part of the Executive of this country, acting through 
the Attorney-General, a suggestion is made for the reconcilement of 
differen when that has n acted upon so that these two bodies 
meet and R themselves into an acknowledged legislature which is 
in session to-day, the Senate cannot undertake to act upon a certifi- 
cate (I do not care whether it be of Mr. Sykes or of Mr. Spencer) of 
either one of two mere fragments of a legislature at one time propos- 
ing to act independently, but finally contoan ng- tut irregularity of 
their action and voluntarily fusing into a single body. 

I do not propose to enter into a discussion of the rightfulness of 
Mr. Sykes’s claim to take a seat, or of Mr. Spencer’s right to take a 
seat, beyond this, to show to the Senate that there is no prima-facie 
case, or if there was, that which might under other circumstances be 
considered a prima-facie title to a seat, cannot, looking at the whole 
state of affairs before you, be considered entitled at all to such action 
upon your part as will place in this body, without examination and 
without question, a person who shall have the right to vote as for 
a State, not simply affecting that State, but affecting all others, the 
rights of the State that I represent as well as of every other State in 
this Union. 

Sir, the question is too grave for such treatment. I cannot under- 
stand how the Senate can satisfy themselves to cut this tangled web 
of faction, of intrigue, of irregularly exercised power on the part of 


the General Government of the United States, by saying they will 


seat one of two men, when so much of irregularity, such an nnde- 
niable absence of regularity and authority, marks every feature which 
preceded and accompanied this so-called election. 

I do not mean to say what shall be the result of the action of this 
fusion legislature ; that is not the question; but I do mean to say that 
you have no right to give greater weight to one of those fragments 
which now compose this legislature than to the action of the other, 
and yet that is the proposition. How Senators, in the face of such a 
record, of such a statement as is presented by this long-communica- 
tion which has been read to the Senate, can undertake to seat a man in 
this body for one instant, and give him the powers.and the privileges 
in the government of this country which a seat in this body implies 
and carries with it—how they can do that in the face of the history 
of affairs in the State of Alabama, as portrayed by the evidence now 
before them, is something that I cannot see. It is too dangerous, 
Senators. I know that we live in times abnormal, in times revolu- 
tionary; but I appeal to Senators, do not add to the difficulties of 
legislation here by gravely putting upon the record your willing- 
ness to decide without a hearing, to decide without knowledge, to 
decide in the face of such gross irregularities as certainly will not 
make your action legal, except so far as your mere will may conduce 
to that effect. 

Mr. MORTON. Mr. President, the Senator from Delaware has had 
a long statement read, purporting to be a history of the compromise 
between the pretended legislature which elected Mr. Sykes and the 
legal legislature, as decided by the supreme court, which elected Mr. 
Spencer. Ido not propose to go into the argument of the questions 
arising from that statement, nor to undertake to correct that state- 
ment at this time in its allegations of fact. All that would properly 
arise before a committee, and the Senator has moved that all these 
papers and credentials be referred to a special committee, of which I 
should be very glad, if there is to be areference at all; but I think 
it proper to give to the country a little history that goes behind that 
statement, and let us understand what are the merits of this claim, set 
up here with so much earnestness and with such elaborate statement 
on the part of Mr, Sykes, 

The State of Alabama at the last election voted for General Grant 
by about 10,000 majority. In regard to the genuineness of that major- 
ity there is no dispute, and has not been. Mr. Lewis, the republican 
candidate for governor and the other candidates on the same ticket 
with him, were elected by average majorities of 9,000; and, as we 
have been told, this pretended legislature, that elected Mr. Sykes, 
counted the vote and declared Mr. Lewis elected by about 9,000 ma- 
jority. In other words, the State of Alabama was confessedly largely 
republican, as clearly so as Kentucky is democratic. But the legisla- 
ture was close between the parties, owing to the way in which the 
State was apportioned, the counties being divided off into represent- 
ative and senatorial districts, and the political complexion of the 
legislature depended upon the yote of two counties, Marengo and 
Barbour. If the republican candidates were elected in those two 
counties, the legislature would have a republican majority in each 
branch. If the democratic candidates were elected in 1 5 two 
counties, there would be a democratic majority in each branch, and 
so there was a contest made after the election, more than before, to 
secure democratic representatives and senators from those two coun- 
ties. Those counties were republican. I have the official yote here, 
certified to officially by the returning-officers of the county of Ma- 
rengo, all of them democrats, showing that the total republican vote 
in that county was 3,122, and the total democratic vote 2,064; giving 
a republican majority of 1,058, There was no sort of doubt that the 
republican candidates for the legislature, as well as for State officers 
and presidential electors, were elected in that county; but an attempt 
was made to secure the return of democratic representatives and 
senator—three representatives and one senator—by a fraud that 1 
will now describe. 

After the election was over a bill was filed in the county court. 
They have, I believe, a court of chancery, and a judge in that, called 
the chaneellor. A bill was filed before the chancellor to restrain the 
returning-board from counting the votes in one precinct that gave u 
very large republican majority. As finally counted, the vote stood 
on an average, for the republican candidates in that precinct, 750, and 
for the democratic candidates, 182. It eee that the. polls had 
been manipulated in other townships in that county in such a way 
that by throwing out that precinct the democratic candidate would 
be returned. A bill was filed, as I havo stated, to prevent the return- 
ing-officers from counting the vote in that precinct, and an injunc- 
tion was granted by the chancellor. z 

Then the returning-officers went on to count the votes in the other 
townships, and they returned the democratic candidates for the leg- 
islature as elected by a very small majority. They immediately cer- 
tified that return to the secretary of state, and he at once issued 
certificates of election to the democratic candidates as having been 
elected. About a week afterward the chancellor dissolved the injunc- 
tion, and the returning-oflicers were required to count the votes of that 
township along with the rest. The result was that the republican 
candidates were elected by a considerable majority, and the return- 
ing-oflicers then certified a supplemental return to the secretary of 
state upon which he was called on to issue certificates of election to 
the republican candidates; but he refused to do so; he had already 
given the certificates to the others, and refused to recognize the sup- 
plemental and true returns, of which I have a certitied copy now 
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before me. In that way they secured four members of the legislature 
in the county of Barbour. 

Perhaps I bave made one error in my statement. The majority that 
I have read, of 1,058, is in the county of Marengo, and this lawsuit 
took place in Barbour County. The republican majority in Barbour 
is about 750 instead of being 1,058; but in all other respects my state- 
ment is correct, that when the supplemental return was sent to the 
secretary of state, certified to by a democratic returning-board, it 
showed all the republican candidates elected, and that they were en- 
titled to the certificates, but the democratic candidates had got them, 
and refused to give them up and held on to them. 

Now I come to the county of Marengo, where the republican major- 
ity is 1,058; where a box was thrown out in a large republican pre- 
cinet by the returning-officers, and by throwing ont that box they 
gave a small majority to the democratic candidates for the legisla- 
ture, three representatives and one senator, making four members of 
the legislature in that county, and eight in the two counties. There 
was no question that the republican candidates were elected. The 
return of the others was made by throwing out a box on technical and 
insufficient grounds; and afterward when the two legislatures were 
merged, after the union had taken place under the advice of the At- 
torney-General, every member of that body, every democrat and every 
republican, voted to seat the republican candidates both from Ma- 
rengo and from Barbour; so that the supposed majority or apparent 
majority of the democratic candidates was absolutely a downright 
fraud. Nothing in Louisiana, that my friend from Delaware so elo- 

uently denounced, was more wicked than this fraud, and while my 
iend cannot brook even the appearance of fraud in Louisiana, he 
ought not inadvertently to give countenance to it in Alabama. 

r. BAYARD. Why, Mr. President, the honorable Senator has just 
told us what I think is a very natural fact, that when the fraud was 
exposed the democrats are those that put their feet upon it. The 
very instant the legislature has fused and 1 ear is restored, the 
wrong is corrected, and I thank God that I do not know anywhere 
where the democracy approve of fraud committed in their behalf. I 
only wish that example would be followed by some other people. 

. MORTON. The Senators congratulation of himself is a little 
too sudden, and I think I can show to him that the foundation for it 
is not very good. They succeeded by getting an apparens majority in 
that legislature, and they held on to it just so long as they could. 
With a perfect knowledge that the republican candidates in those 
two counties were elected, they went on and attempted to organize 
the legislature with a democratic en, in each branch, and did 
constitute what was called the capitol legislature. They retained 
those spurious members in that y until, I believe, some time in 
the month of January, when, finding that the court-house legislature 
was recognized by the governor, by the State officers, and by the 
courts, and that their claims were gone, they then did give up their 
pretended orgauization, and went into the court-house legislature ; 
they merged their existence into the other body; and it was a part 
of that agreement that the votes should be fairly counted. They did 
consent to it finally, but under great stress of weather, and after long 
delay, under the circumstances I have described. 

Mr. President, there was a third senator, from the district, I be- 
lieve, of Conecuh, the republican candidate being clearly elected, but 
the returning-officers threw out the votes from a new county called 
Escambia upon a technicality. If I am correctly informed, the tech- 
nicality was that the name of the senator was printed on the same 
ticket with those of the State officers. Upon an insufficient ground 
the vote was thrown out and the democratic candidate returned as 
elected. After this organization took place, or after the capitol legis- 
lature had given up the ghost, and its members had voluntarily gone 
into the court-house legislature, there was a contest made in regard 
to the senator from the district of Conecuh, and the republican candi- 
date was put into the place to which he was elected, and the other 
man was turned out as having no right there. 

Now, when you come right down to the question of fact, Alabama 

was republican; a republican legislature was fairly and honestly 
elected; but certain persons secured seats in the capitol legislature 
by means of fraudulent certificates and the fraudulent conduct of 
returning-officers, all of which was afterward confessed so far as the 
two counties of Marengo and Barbour were concerned. They did not 
make confession in regard to the senator from the district of Cone- 
cuh, but that case was tried upon a contest and settled in favor of 
the republican candidate, 
Mir. President, I did not wish to refer to politics in this connection 
at all. These questions ought to be settled on considerations higher 
than party considerations; but when the Senator from Delaware 
talks about intrigue and faction and cabal and irregularity, I beg 
leave to call his attention to the plain history of this case, that the 
democratic majority in the so-called capitol legislature was secured 
by the fraudulent means of which I have spoken, and that that fact 
has since been corfessed upon the record ; that every member of both 
parties voted to seat the republican candidates from these two coun- 
ties, eight of them in all, giving a republican majority in each branch, 
and upon a fair contest the third senator was seated from the Cone- 
cuh district. 

Mr. BAYARD. Allow me to ask the honorable Senator whether his 
present proposition is not to go back into that condition of doubt 
and uncertainty, or, as he called it, of cabal and intrigue, in order to 
find out what was then done, and allow that to become the basis of 


ery’ 4 aman in the Senate, or whether he does not now recognize 
that there is something in the shape of a respectable legislature in 
the State of Alabama, whose action should alone be considered by the 
Senate of the United States, in the selection of a member to this 


body. 

Mr. MORTON. I wish to say a single word on that point, as I do 
hot want to detain the Senate, and I had no wish to say another 
word in this debate. When the capitol legislature first convened, 
while Governor Lindsay, the democratic governor, was still in office, 
before the inauguration of Governor Lewis, the republican members, 
finding that they were to be overslaughed by the means I have re- 
ferred to, refused to go into that legislature, and they organized what 
was called the court-house legislature, and they received into (hat legis- 
lature, as members of it, the republican candidates from the counties 
of Marengo, and Barbour, and from the district of Conecuh, men who 
were afterward confessed and shown to have been elected. Receiy- 
ing into that legislature the members from those three counties, they 
had a quorum in the senate and a quorum in the house. In other 
words, the members who were in the senate and in the house of the 
court-honse legislature, and who took part in the election at which Mr. 
Spencer was chosen, every one of them yoting, now constitute the 
actual quorum in the legislature as at present organized. The Sena- 
tor understands that proposition, that the men who voted for Spencer 
in the court-house legislature, both senate and house, now constitute 
a lawful quorum in the senate and the house after the members of 
the capito. 8 have gone into the legal body. 

Mr. BAY. . But at the time of their action they had not certifi- 


cates. 

Mr. MORTON. I confess that. Iam stating the whole truth about 
it. At the time of their action the members from Barbour and from 
Marengo Counties had not certificates. They were held by the spu- 
rious members in the other legislature. 

Mr. BAYARD. Do I understand the Senator to say that there were 
no others, se se members from these counties, who were there with- 
out certificates 

Mr. MORTON. Not that I know of. 

Mr. BAYARD. The Senator has large information, apparently, on 
this subject; and as he is speaking with so much confidence, as he 
generally does, I think be should know it. 

Mr. MORTON. There is no dispute about any other counties but 
these two and the Conecuh district. The very agreement the Sena- 
tor has read shows that the dispute arose in regard to those counties 
or those senatorial and representative districts. 

Mr. BAYARD. The fact is an awkward one, and therefore the 
Senator passes it over. 

Mr. MORTON. I have no objection to the Senator from Dela- 
ware giving any facts. I am sure he cannot give any that will con- 
trovert the statement I have made, When the capitol legislature 
first met, Governor Lindsay, the old governor, recognized it as being 
the lawful legislature, and it is true that the lieutenant-governor, 
the outgoing lientenant-governor, on the proper day, did count the 
votes for Governor Lewis and for Lieutenant-Governor McKinstry 
and declared them to be elected in the presence of what were called 
the senate and the house of the capitol legislature. But it is equally 
true that immediately afterward Governor Lewis recognized the 
court-house legislature as being the lawful one, as having a quorum 
of men who were actually and truly elected, as it turns out upon the 
final showing, and the courts have =e that legislature. For 
example, Mr. Spencer was elected on the 4th of December; on the 
10th of December that legislature proceeded to the election of a State 
printer, in accordance with law; the capitol legislature had done the 
same thing; they had elected such an officer, and the contest came up 
between these two State printers as to which was the rightful officer. 
That contest, after litigation, found its way into the supreme court 
of the State, and they, within a few days, have decided the question, 
deciding that the State printer elected by what was called the court- 
house legislature was the lawful officer; that he was elected by the 
legislature of Alabama ; and, mark you, they held that that was the 
legislatare of Alabama before this fusion took place. That took place 
several weeks afterward, and yet the supreme court of the State 
held that the State printer elected by the court-house legislature on 
the 10th of December was the lawful officer, elected by the proper 
body. If the decision of the supreme court is entitled to any r 
era ion; if the fact that the governor of the State recognized that 
body; the fact that it has gone on making laws, ‘itch have been 
accepted as valid all the time, and are in Yar to-day in the 
State of Alabama, and the fact that the capitol legislature afterward 
voluntarily gave up its existence and merged itself into the court- 
house legislature—if these considerations are entitled to any weight, 
it seems to me that my friend has a very slim foundation now to 
stand upon. 

et preg I wish to SE She 3 qs 8 ae we 
8 of the governor ng the le; ure, may I ask whic 
one be E 1 It yen he Serve bills 8 by the cap- 
ees legislature as well as bills passed by the faction in the court- 

ouse. 

Mr. MORTON. Certainly; the identity of the court-house legisla- 
ture was preserved. It has never been changed; it has the same of- 
ficers to-day if had before Mr. Spencer was elected. There was no 
change in its identity. This so-called capitol legislature simply gave 
up the ghost; the members marched into the other, and certain mem- 
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bers of them were allowed to take seats there, and the legislature has 
gone on pretty much as it had done before, and the governor has ap- 
proved laws passed since, e as ho approved laws passed before, 
and I suppose that it is really as valid a ene as it was before. 
Lam not arguing that it has been made illegal by the admission of 
those members from the capitol legislature. 

Mr. BUCKINGHAM. Mr. President, I am under the impression 
that it has been the practice of this bod to admit members who have 
brought testimonials whic! 9 no their face, gave evidence that they 
were elected to seats here. I know of only one instance in which an 
exception has been made to that rule; and it seems to me it would 
be very difficult for us to organize and continue this body unless we 
adopt that rule and are governed by that principle, For instance, 
every second year twenty-four members of this body are re-elected or 
twenty-four go out and their places are filled by other men. Now if 
any man is to be permitted to come and present a petition for the 
places of these twenty-four men, and if we are, in consequence of that 
petition, to delay action until we can settle all questions which are 
connected with them, we may be a long time o ized with a body 
of only two-thirds of the members which the law allows us to have. 

The Senator from Delaware, if I remember aright, came here with 
a certificate from the governor of that State which stated, in sub- 
stance, that he was elected by the legislature of that State in accord- 
ance with law, and there was nothing which interfered with that 
statement. It was -facie evidence of his election, and upon that 
certificate he was admitted in the same manner and upon the same 
evidence that I was admitted. Mr. Spencer comes here with a cer- 
tificate from the 88 of Alabama, and that certificate states that 
the legislature of that State was in session, a majority being present 
in convention of both houses, and there they gave a ballot in accord- 
ance with the laws of the United States and the State of Alabama, 
and Mr. Spencer was elected. Up to this point the certificate of the 
Senator from Delaware and the certificate of the Senator from Alabama 
are precisely alike. 

Now the question comes up, why should not Mr. Spencer be admit- 
ted to a seat as well as the Senator from Delaware? The reason is 
that another gentleman presents a petition, and in that petition sets 
forth a declaration that he was elected by the N ayaa of the State, 
and that is fortified by a certificate signed by the presiding officers 
and the clerks of the two houses. I submit that the certificates of 
those men are of no more importance to this case than the certificate 
of a sheriff of a county of Ala or than the certificate of a judge of 
any of the courts of Alabama. They are not recognized in law as proper 
officers to furnish a certificate for men who are elected to this body. 
And so with all the declarations which are made in connection with 
that petition of Mr. Sykes. But Mr. Sykes goes on at the close of his 
memorial to say that if Mr. Spencer shall be admitted to a seat, he 
asks the privilege of being heard and contesting it. That is undoubt- 
edly the right ground. It ap to me that we can yield only to 
that suggestion, and that we have no right to-day to bring in any evi- 
dence to prevent us from admitting Mr. Spencer to the seat to which 
he is entitled upon prima-facie evidence, and the best thing we can do 
and the only thing is to receive Mr. Spencer with his testimonials, 
and then take up the question proposed by Mr. Sykes and see whether 
he is not entitled to it instead of Mr. Spencer. 

Mr. THURMAN. I rise only to say that what I have learned since 
the Senator from Indiana addressed the Senate increases, in my mind, 
a conviction of the propriety, in fact the necessity, of referring these 
credentials to a committee and not seating Mr. Spencer at this time. 
The Senator from Indiana asserted that the senators who now consti- 
tute the quorum of the legislature since the fusion has taken place are 
the same senators who constituted the quorum in what is called the 
court-house legislature, and, if I understand him, correctly, that a ma- 
jority of the senators and members in the fusion legislature actually 
voted for Mr. Spencer for Senator at the United States court-house. 

Now, sir, I am told that that is an error on the part of the Senator, 
and that if the journal of that court-house legislature, which I un- 
derstand has gne or is to go to the printing-office to be printed, it 
being one of the matters laid before us by Mr. Sykes, were it before 
the Senate, it would show that the Senator was entirely mistaken in 
making that statement. 

But there was another thing upon which the Senator dwelt, and 
that was that, by the votes of both democrats and republicans, the 
republican members of the house from Marengo and Barbour Coun- 
ties were seated, and he says that was a confession that those men, 
and not the democrats, were entitled to the seats. I do not think it 
is to be ed in the light of a confession at all. I do not think 
it is any confession whatever that they had not a right, because, upon 
another canvass of the votes than that which had been officially 
made, the second board of canvassers provided for in this compro- 
mise, and, by the way, this extra-constitutional compromise suggested 
by the Attorney-General] of the United States, found that the repub- 
licaus were elected. But I wish to speak more particularly of the 
case of the senator from Conecuh, upon which the Senator remarked. 
In that case Mr. Miller, the republican senator, was seated, ousting 
Mr. Martin, the democratic senator, and the Senator from Indiana 
takes that as another proof of fraudulent preteuse on the part of 
Mr. Martin by which he had a seat in that assembly. 

Now, sir, what were the facts? I will state them as they were told 
to me, and as I am assured that the journal will show when it is 
printed and before us. According to the suggestion of the Attorney- 


General, when those two bodies fused together moy appointed & 
committee on elections, (whether by that name or not I do not know, 
but a committee composed of two republicans and two democrats,) to 
canvass the votes. One of the members of that committee (a repub- 
lican) died. That left the committee consisting of two democrats 
and one republican. They made two reports. republican re- 
ported that Miller, the republican candidate, was entitled to the seat, 
and the two democrats reported that Martin, the sitting member, 
was entitled to the seat. The majority having reported a resolution 
that Martin. the sitting member, was entitled to a seat, a motion was 
made that the report of the minority be substituted for that of the 
majority. That was to strike out all of the majority resolution and 
insert that of the minority. Two members of the senate with 
each other, a democrat and a republican, upon that vote. If they 
had both been there, the majority would have been democratic, and 
the motion to substitute the minority report would have failed. It 
would have been precisely the same g if the pair was ke 55 the 
fact was that while the democrat went home on the faith of that pair, 
the republican broke his pair and voted on that question, and by his 
vote substituted the report of the minority in place of that of the 
majority. That having been done, what next was necessary? Next, 
if was necessary to put the question, shall the resolution as amended 
pass? But the lientenant-governor, the presidin= officer of the sen- 
ate, absolutely decided that merely substituting the resolution of the 
minority for that of the majority, although no action followed that 
and no other vote was taken, the effect to oust the sitting mem- 
ber, and to seat the contestant, Mr. Miller. It is by such means as 
those, which the journal will show when you get to look at it, that a 
os ey was obtained by the republicans in that senate. 

ow, sir, in view of these things, it will not do to talk as the Sena- 
tor from Indiana has done about there being a soe os of republi- 
cans in that body since the fusion of the two rival ies claiming 
to be the legislature. Everything that we hear about this case shows 
the necessity of referring it. 

As to the prima-facie case made by the credentials of Mr. Spencer, 
enough has been said. Again and again has this body refused to seat a 
Senator although his credentials were perfectly regular. They did it 
in Mr. GoLpTHwalIre’s case; they did it in Mr. RaNsom’s case; and 
I affirm that where the case is one of two legislatures, and where we 
must decide which is the true legislature, and where we are not bound 
by any decision or any State court upon that subject, in such a case 
asthat we are bound to send the case toa committee for investi 
tion. If there were but one legislature the case would be wholly dif- 
ferent. Then, sir, we ought to admit (unless there were the strongest 
possible reason against it) on the certificate of the governor; but 
where there are two legislatures, or two bodies, each of which claims 
to be the legislature, then in the nature of things we cannot be bound 
even prima facie by that certificate. 

Mr. BO . Mr. President, as this matter now stands, it 
seems to me that it is not well to go into the facts. They are not 
before us in a form sufficiently authentic to enable us to make up a 
judgment upon the history of this transaction; and mere conjecture 
will not answer. 

What is the case as it is presentea tous? A gentleman presents 
his credentials in the usual form, certified by the governor, and 
countersigned by the secretary of state, setting forth that he was 
duly elected a member of this body. Objection is made, not by any 
gentleman who it is pretended now, as I understand, was elected 
and claims the seat to which the gentleman who has presented him- 
self is aspiring, but simply a protest against his election. We have 
not the facts before us so as to go into the hi of the case and 
ascertain the details; but we have the documents which are usual in 
such cases, and which are authorized by law. 

- Now what is our duty in the premises? If the n presenting 
himself makes a prima-facie case, it seems to me that our duty is clear. 
It is said that the practice of swearing in a member on a prima-facie 
ease has been departed from heretofore in some instances. may 
be so; but in looking into them it will be found that they are not in 
accord with this case. The case of Senator Ransom, to which ref- 
erence has been made, we all know is not analogous to this case. In 
that case there had been a preceding election; the facts were before 
the body and under investigation. other sanne had received, 
as we knew, & majority of the votes of the legislature, but was in- 
eligible. He had given up his claim. Then a man who was voted 
for at the same time, and who had received a minority of the votes, 
claimed, because of the ineligibility of the majority man, that he 
himself was legally chosen Senator, and that the legislature which 
elected Mr. Ransom had no right to proceed to an election at all. 

But here we have only the ordinary certificate under the seal of the 
State in the form preseribed by law. Now, what is our duty, as I 
asked before? It seems to me that it is so plain that there ought to 
be no difficulty about it. A mere protest that the gentleman who 
presents himself is not elected is not to inhibit us from the discharge 
of our duty. The Constitution confides to the State legi s, in 
the absence of any action of Congress, the power to provide the time, 
place, and manner of the election of Senators to this body. The pro- 
vision is: 
une shall be — Sod in each cae by the 1 thereof; 75 — ae 
may, at any time, by law make or alter such regulations, except as to the place of 
choosing Senators. 


É be countersigned by the secretary of state of the State. 
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In 1866 the Congress undertook to and did pass a law in pursnance 
of the anthority given in that clause, and prescribed the time and 
manner in which members of this body should be elected. In the act 
of July 25, 1866, section 3, we find: 

That it shall be the duty of the governor of the State from which any Senator 

0 


shall have been chosen as aforesaid, to certi der the seal of th 
ge certificate 


his election, un 
to the President of the Senate of the United States, which 


Has Mr. Spencer produced here a document such as is contemplated 
by this act of Congress? It is admitted that he has, and that no 
other person has. The gentleman who enters this proves has pre- 
sented no credentials from the proper authority. Then, acio, 


Mr. Spencer is elected. The usual evidence of an election is here, 
and we are not permitted, at this stage, to go into the facts of the 


case. 

Shall we then refer it to a committee to ascertain the facts before 
we swear him in? That is the point here, understand. I think not. 
The practice of this body, and, if I may refer to it, I believe the prac- 
tice in the other end of the Capitol, has been that when a gentleman 
presents himself with credentials in the usual form, with the proper 
certificate, with everything that goes to show that he is properly 
elected, he shall be sworn in; and then, if others want to contest his 
election, they present their papers and the case is then referred to a 
committee for investigation. But in this instance Mr. Spencer comes 
here with the proper document, properly authenticated, showin 
that he is properly oroke and it is our business to qualify him, and 
then he is a member of this body until he is ousted by the report of 
a committee, and the judgment of the Senate upon the report of that 
committee. t 

Why, sir, on the face of the petition which Mr. Byret nae presented 
here he gives what he says is the law, not ouly of this country, but 
of England, and upon the law, as he gives it to us in the argument of 


another proposition, we are bound to admit Mr. Spencer to take the 
oath. He lays down certain propositions, He says: 
The 


cÍ of liamentary law, of universal usage in this country and 
2 — 5 eee as to the rights of persons holding eee 
of election to legislative assemblies, are as follows. 


Now he goes on to lay down the principle : 

1. That every m duly returned is a member, weether legally elected or 
not, until his on is sot aside, 

This is the law brought here by Mr. Sykes—“ that every person 
duly returned is a member, whether legally elected or not, until his 
election is set aside.” 

It seems to me if that is good law—and the friends of Mr, Sykes 
cannot guney it; I apprebend it is parliamentary law—our duty is 
to swear in Mr. Spencer first, and then if any gentleman sees fit to 
contest his seat, let him present his papers as has been done in this 
case ; let them be refe to a committee; let the proper examina- 
tion be made, and the facts reported to this body, and then let this 
body take the proper action upon it. This, it seems to me, is the 
course that we should pursue. I do not intend now to commit my- 
self as to what should be the ultimate action of this body on the case. 
Iam not aware of what the facts are. We have them stated on one 
side in one way; we have them on the other side stated in another 
ks It seems, however, from the admissions on both sides, that the 

y which elected Mr. Spencer is now acknowledged to have been a 
apa of the legislature properly elected. If that be so, it is very 
ngular that gentlemen are here protesting — the admission of 
Mr. Spencer at this time, when they know, r thorough investi 
tion, that their 3 are groundless, and that he must ulti- 
mately be qualified as a member of this body. We have been an- 
noyed very much for years past by these contests; but I may say, so 
far as my experience goes, that in none of them was the ‘precise case 
presented which we have here. The facts were different; other ques- 
tions arose as to the reconstruction of States, whether States were in 
the Union, or other matters which are of a different character from 
those that are develo in this case; but here we have not the facts 
before us authentically ; we have not the facts before us on which to 
make up & proper i rt we have here, however, papers which 
show, prima facie, t Mr. Spencer is elected to this body, and it 
seems to me we can do nothing less than to qualify him, and let any 
contest that or be made come up afterward. 

The VICE-PRESIDENT. The question is on the motion to refer 
to a special committee of five. 

Mr. ALCORN. I desire to say one single word for myself before 
the vote is taken, not in the way of argument or debate, but as a state- 
ment. 

I wish it understood for myself that in this vote which I give to- 


day to seat Mr. Spencer I do not express any 1 5 with to 
the merits of the controversy between him and Mr. Sykes. He has 
the credentials required by the act of Con ; he comes with a cer- 


tificate authenticated by the great seal of the State of Alabama as 
having been elected, and I, therefore, have discarded all these hearsay 
statements that do not rise even to the dignity of evidence in the case, 
let alone proof. I discard the whole of them. Ihave no opinion, I 
purposely refrain from any opinion as to the ultimate merits, but 
admit Mr. Spencer by my vote upon the certificate which he holds in 
his hand, which certiticate is in due form of law. 

The VICE-PRESIDENT. The qnestion is on the motion to refer 
the subject to a special committee of five Senators, 

Mr. COOPER, T call for the yeas and nays. 


The yeas and nays were ordered; and being taken, resulted—yeas 
20, nays 38; as follows: 

YEAS—Messrs. Bayard, , Casserly, O „Da. Dennis, Fenton, Gold- 
thwaite, Hamilton of Maryland, Hamilton of Texas, Lal McCreery, Merrimon, 
Norw Ransom, Saulsbury, Stevenson, Stockton, Thurman, and Tipton—20. 

NAYS—Mesars. Alcorn, All „Ames, Boreman, Brownlow, Buckingham, Cald- 
well, Cameron, Chandler, Clayton, Conkling, Conover, Cragin, Dorsey, Ferry of 
Connecticut, Ferry of Michigan, Flan „Gilbert, Hitchcock, Howe, 
Ingalls, Jones, Lewis, Logan, Mitchel Morrill of Vermont, Morton, Oglesby, 
Patterson, Pratt, Ramsey, Sargent, Stewart, Wadleigh, West, Windom, and 


9 
ABSENT—Measrs. Anthon nter, Edm 1 0 
Morrill of Maine, Robertson, 8 We Lee 

So the motion to refer was not agreed to. 

The VICE-PRESIDENT. The question now is on administering 
the oath to the Senator-elect from Alabama. 

Mr. THURMAN. The question now is, shall Mr. Spencer be sworn ? 
(C es.“) Well, sir, I move to lay that question on the table until 
the regular committees are appointed, so that then there may be a 
motion made to refer these credentials to the proper committee, the 
Committee on Privileges and Elections. I move that the question of 
Mr. Spencer’s right to be sworn in be laid on the table. 

The VICE-PRESIDENT. The question is on the motion of the Sena- 
tor from Ohio. 

2 motion was not agreed to; there being, on a division—ayes 20, 
noes 34. 

The VICE-PRESIDENT. The question recurs on administering 
the oath to Mr. See 

Mr. GOLDTHWAITE. I want to place myself on the record in 

to this question, which I understand to be whether Mr. Spen- 
cer has shown a case which entitles him, under the existing laws, to 
a seat upon this floor until the contest is decided. In determining 
this question, Mr. President, we have first to look at the act of 1866 
in relation to the requisitions which are demanded by law to entitle 
a Senator here to his seat in the first instance. What are those requi- 
sites? They are prescribed by that act, and it requires simply the 
certificate of the governor certifying to his election to enable him to 
take his seat upon the floor. 

On the 4th of March two years age I presented my credentials, to 
which there was taken no exception. From thattime until some day 
in the Januaryfollowing, upon pretexts, pretenses, and memorials, Ala- 
bama was kept out of her constitutional right to representation on this 
floor. In that case, as I have said, there was not the slightest objec- 
tion taken to the credentials. The question arose simply upon a me- 
morial stating facts which were not attempted to be proved, and 
stating facts of which the Senate could not take cognizance without 
proof. I have smarted from that day to this, not for myself, but for 
the wrong that was done to the State of Alabama in refasing her, 
upon pretexts of the character I have adverted to, her constitutional 
rights on this floor. 

concede to the fullest extent all the force that is claimed for the 
certificate of the governor. I concede, so far as that certificate is 
concerned, that it is in due form of law, and Iam willing to give it, 
as I think should be given to is bape prima-facie effect. 

But, Mr. President, what is the meaning of a prima-facie ease? It 
is simply that it presents a case which is good at the first view, but 
whenever the presumption arising from the certificate is overbalanced 
by other testimony of a higher character, of asuperior order, then it is 
held in every legal and legislative tribunal that the effect arising from 
the certificate itself is dissipated by higher and better testimony. I 
should have tly preferred that the case should have gone to a com- 
mittee, in order that all the testimony which has been introduced in 
the memorial of Mr. Sykes should be before the Senate; but in con- 
sequence of the Public Printer not being able to lay it before them, I 
shall feel at liberty to assume every fact,which is stated, and which 
would be supported by that testimon if it were before the Senate, as 
true. Iassume that it is, constructively at least, before the Senate, 
and that upon examining it as I have done, the sole question will be 
for the Senate to determine as to its sufficient weight to counteract 
the prima-facie presumption arising from the certificate which is now 
before the Senate. That testimony consists, in the first place, of the 
certificates of the presiding officers of each house and the journals of 
each hause, showing the organization of the house and the senate of 
the legislature of Alabama according to the laws of Alabama. 

The laws of Alabama demand, in the first place, that the legislature 
shall be holden at a certain place. The Constitution of the United 
States requires that the legislatures of the States shall elect Senators 
to this body at a place to be fixed by law. The general assembly 
that elec Mr. Sykes was held at the place which was fixed by 
the law of Alabama. Of that legislature, in the house, consisting in 
number of 100, there was, if I recollect aright, a quorum of 54; in 
the senate, which consists of 33 members, there was also a quorum 
pant There was, then, not only a quorum of each house, as the 

aw demands, but it was at the place at which the law demanded it 

should be held. Under the constitution of Alabama the law requires 
that each honse shall be organized by a particular officer; the presi- 
dent of the senate, who holds over for that purpose, organizes the 
senate, and the speaker of the preceding house organizes the house. 

Now, Mr. President, you will see that that requisition of the con- 
stitution and laws of Alabama was complied with; that each house 
was not only organized at the place which was fixed by law, but it 
was organized by the officers prescribed by law; that a full quoram 
was present, and every one of the persons constituting that quorum 
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in each house had the certificate of election which the law demands. 


I apprehend that it will not be questioned that if the legislature 
was organized in pursuance of the laws and constitution which I have 
refi to, every act done by that niet fete legislature which 
was in consonance with the Constitution of the United States, and in 
accordance with the constitution of Alabama, was entirely valid. Ou 
the day appointed by law, that legislature, every member of which 
was certificated according to thelaws of Alabama, met and proceeded 
to the election of a Senator of the United States. The election was 
conducted in strict conformity to the act of Congress of 1866 upon 
that subject, lating that election ; and the memorialist who comes 
before you with his petition received a majority of the votes thus 
cast. 

Now, I would ask Senators who differ with me how it can be pos- 
sible, if that was a legally-organized legislature, that there could be 
any other legislature in existence but general assembly de jure? 
Here is a contest with a rival house—a contest with a legislature that 
was assembled, not at the place required by law; which was organ- 
ized, not by the officers demanded by the constitution, but an assem- 
bly which met in seerecy, in a place different from that appointed by 
the law, and which was not ieee by the officer appointed by 
law; and it was by that body that the election of Senator Spencer 
was made, 

I take it that it is a perfectly clear proposition that, if there be a 
body de jure, acting of right, it is actually an impossibility in a legit- 
imate sense that there can be at the same time a legislature de facto 
whose acts are valid, Why, sir, you might as well say that two quarts 
of water could be poured into a one-quart basin without spilling a 
drop. It is absolutely impossible for the two bodies to exist in the 
exercise of their separate functions ther. There may be a legis- 
lature de facto in the absence of a legislature de jure; but it is impos- 
sible that there should be a legislature de facto when there is actuall 
a legislature de jure in existence and acting. It could be accomplish 
only by revolution, only by excluding the legitimate bodies by force, 
which amounts to revolution. 

Two years 2go, as I have said, I presented my credentials before 
this honorable y. No objection was taken to their form. I was 
denied my seat by members of the opposite side of the House upon a 
mere memorial, stating facts which | think the most ordinary justice 
of the peace would have held insufficient upon demurrer. They were 
simply that I was elected by a bare majority, and that one, or perhaps 
two, of the members of the legislature, who were acting in my elec- 
tion and who sustained me by their votes, did not have the certificate 
which the law required. Has there ever been a case in which this 
Honse has assumed jurisdiction in a matter of that kind, to look into 
the merits of an election the choice in which is confined by the Con- 
stitution solely to the legislature? Under pretexts like that, Alabama 
was denied her right to one of her representatives upon this floor for 

ly twelve months. Smarting under the sense of injustice which 
had n done to Alabama, not to myself, I took the position 
that in every case I should sustain the certificate of the governor 
with its prima-facie effect; and it is only within the last few days, 
upon a more thorough examination, that I have become entirely sat- 
istied, so far as my own mind is concerned, (and I speak for myself 
alone,) that whenever there was testimony before me as a member 
of this House, which was stronger than the testimony resulting from 
the prima-facie 8 it was my duty, acting here as a Sena- 
tor, to give that weight to the evidence rebutting the prima-facie 
case which on fair legal ab gy aig attached to it. I consider that 
here, by the evidence which I deem constructively before you, which 
will be before dere properly in a few hours, conclusive proof is af- 
forded by which it will be demonstrated that the facts upon which 
Mr. Spencer bases his right do not exist, and by which it will be 
shown that Mr. Sykes wus elected by a legislature de jure, having full 
authority under the law and under the constitution; and if so, that 
is a settlement of the question so far as he is concerned. The records 
of the ttvo houses of the oy pain will be before this body, and the 
records of those houses will show the fact that I have adverted to. 
I do not know, sir, after the investigation which has been had, that 
if is necessary for me to go into the respective merits of the two 
bodies claiming to be the legislature of Alabama. I stand precisel 
at the point where I have left the case, and content myself wit 
satisfying my own mind from the evidence, which is historic, which 
is sustained by the journals of the houses themselves, under the cer- 
tificate of the 3 officers. There is no doubt that the body which 
elected Mr. Sykes was recognized by the governor himself, who has 
since recognized the other y- The legislature which elected. Mr. 
Sykes ushered Governor Lewis into existence, for by the laws and 
constitution of Alabama it is made the duty of the president of the 
senate and speaker of the house, in the presence of both houses, to 


count and determine the votes for governor, and to announce the 
result. That was done, Governor Lewis, who has since dethroned 
them, recognized them when he held that they were the legislature 
required by law, and capable of pronouncing upon bis election. But 
while he recognized them as a legislature sufficient for the pi 

of installing him into his seat, he recognized them no further. do 
not suppose in legal effect that one legislative act, one act required 


to be done by a legislature, is of higher dignity than any other 
act; that the passage of a law is an act of hi dignity t the 
election of a Senator; and whenever it is shown t a general 


assembly has the power to pass laws, that the legislature has exer- 
cised that power, which laws were approved by the governor and are 
still in force, the same power which exists so far as laws are con- 
cerned exists, unless it is restrained by either the law or the constitu- 
tion, in relation to every other pore which they are to exercise, 

I believe, sir, I have stated all that it is necessary for me to state 
upon this question.. Believing that the Senate, when the papers are 
before them, will see, even adopting the prima-facie inference arisin 
from the certificate, that the other evidence to which I have 
will more than balance that testimony, they will decide accordingly. 
They did so in my case on much lighter evidence. 

The VICE-PRESIDENT. The question is, shall the oath be now 
administered to Mr. Spencer? 

The question being put, it was decided in the affirmative. 

Mr. Spencer thereupon advanced to the chair, and the oaths 
prescribed by law having been administered to him, he took his seat 
in the Senate. . 

ELECTION OF CHAPLAIN. 


Mr. CAMERON. This morning a resolation was offered to con- 
tinue in office the Chaplain of the Senate. I desire to enter a motion 
to reconsider that vote. 

The PRESIDING OFFICER, (Mr. Ferry, of Michigan, in the chair.) 
The Senator from Pennsylvania enters a motion to reconsider the 
vote on the resolution indicated by him. The motion will be en- 
tered. 

SENATOR FROM LOUISIANA. 


Mr. WEST. I desire to present the credentials of Hon. William L. 
MeMillen, of Louisiana, for the senatorial term commencing March 
4, 1873. 

The chief clerk read the credentials. 
Mr. WEST. I move that the credentials lie on the table. 


The motion was to. s 

Mr. THURMAN. The credentials will, of course, be printed. Is it 
so understood? 

Mr. WEST. I will add that they be printed. 

Mr. THURMAN. If that is not included in the Senator’s motion, 
it ought to be. 


Mr, WEST. I move that the credentials of Mr. McMillen be printed. 
The motion was agreed to. 


ADJOURNMENT TO MONDAY. - 


On motion of Mr. CAMERON, it was 
Ordered, That when the Senate adjourns to-day, it be to meet on Monday next. 


= 2 EXECUTIVE SESSION. 


Several executive messages were received from the President of the 
United States, by Mr. O. E. BABCOCK, his secretary. 

Mr. CONKLING. I move that the Senate proceed to the considera- 
tion of executive business. 

Mr. MORTON. Lask the Senator to withdraw that motion for a 
moment. 

Mr. CONKLING. With what view ? 

Mr. . notice yesterday that I should ask the Sen- 


ate to-day to to the consideration of the CALDWELL case, and 
I desire to ail that se 
Mr. CONKLING. I do not yield for that motion. I think we ought 


to go into executive session. 
The VICE-PRESIDENT, The Senator from New York does not 
yield. The question is on the motion of the Senator from New York. 
The motion was agreed to; and the Senate proceeded to the con- 
sideration of executive business. After one hour and twenty minutes 
spent in executive session, the doors were re-opened ; and the Senate 
(at four o’clock and forty minutes p. m.) adjourned. 


IN THE SENATE. 
Monpay, March 10, 1873. e 


Prayer by Rev. J. G. BUTLER, D. D. 
The journal of the proceedings of Friday last was read and 
approved. 
PETITIONS AND MEMORIALS, 


Mr. CHANDLER. I present the petitions of J. M. Swanger, post- 
master, and sixty-three others, of Morley, Mecosta County, Michigan ; 
of George P. Smith and twenty-nine others, of Baldwin, Iosco County, 
Michigan; of William P. Hazen and one hundred and one others, of 
Jonesville, Hillsdale County, Michigan ; of Deroy Simpson and thirty- 
six others, of Flushing and vicinity, Genesee County, Michigan, pray- 
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ing Congress to prohibit the traffic in intoxicating liquors, to be 
used as a beverage, to the extent of its constitutional powers. I 
move that these petitions lie on the table until the committees are 
appointed, when I shall desire to have them referred to the Committee 
on the Judiciary. 2 . 

The VICE-PRESIDENT. The petitions will lie on the table for 
the present. 

Mr. FENTON. I present the petition of S. J. Warren and others, 
praying for the ere ee an act for the relief of William Rood, late 
private Thirty-sixth peso Wisconsin Volunteers; and also the 
petition of James W. Ogle and others, praying for the of an 
act for the relief of Charles W. Berry, late a private of the Thirty- 
sixth ar Ca Wisconsin Volunteers. I ask that these petitions lie 
on the table for the present, to be referred to the Committee on Mili- 
tary Affairs, when appointed. 

I desire also to present the petition of Antoine Sontag 

Mr. HAMLIN. I object to the presentation of any petitions of a 
legislative character at this session. We have no legislative functions 
whatever. That matter has been discussed and deliberately deter- 
mined by the Senate, and we may just as well begin precisely as we 
ought to go on. I object to any legislative business, and this is leg- 
islation. 

The VICE-PRESIDENT. The Senator from Maine objects to the 
reception of any petitions asking for legislation. 

Mr. FENTON, I withdraw the petitions. 7 

The VICE-PRESIDENT. They will be withdrawn, and those pre- 
sented by the Senator from Michigan will also be regarded as with- 
drawn, the point having been raised. 


PAPERS WITHDRAWN. 


Mr. EDMUNDS. I ask leave to have the withdrawn of 
Benjamin H. Campbell, marshal of the United States for the district 
of Illinois, which relate to certain losses of his by the fire in Chicago. 
There was a favorable report on the case and a bill passed, and the 

rs are to be withdrawn to go to the Department. 
he VICE-PRESIDENT. Leave will be granted to withdraw the 
papers, if there be no objection. 
n motion of Mr. WEST, it was 

Ordered, t Clarissa Bishop, of Louisiana, have leave to withdraw her memo- 
rial and 8 As the files of the Senate, copies of the same being left with the 
Secretary of the Senate. 


PRESIDENTIAL ELECTIONS. 


Mr. MORTON. I offer the following resolution, and ask for its pres- 
ent consideration: 

Resolved, That the Committee on Privileges and Elections be instructed to ex- 
amine and report, at the next session of Congress, upon the best and most practi- 
cable mode of electing the President and Vice-President, and providing a tribunal 
to adjust and decide all contested questions connected therewith, with leave to sit 
during vacation. 


The resolution was considered by unanimous consent and agreed to. 


PAY OF WITNESSES. 
Mr. MORRILL, of Maine. I offer a resolution which is in effect an 
order, and ask that it may be read. i 
The chief clerk read as follows: 
Resolved, That witnesses summoned to appear before the Senate or any of its 
committees shall be paid as follows, viz: for each day a witness shall attend, the 
sum of four dollars; for each mile he shall travel in coming to or going from the 


lace of examination, tho sum of five cents; but nothing s be paid for travel- 
g when the witness has been summoned at the place of trial. 


Mr. MORRILL, of Maine. I find that the practice between the two 
Houses is not uniform on this subject. On the House side, for exam- 
ple, they pay what is specified in this resolution; on the Senate side 
we pay twice that sum for travel. It is with the view of arranging 
the matter between the two branches that I offer this resolution. 
Under it the Senate will Pay er, what has been paid for some 
time by the other House. o not ask immediate action now, Let 
it lie on the table for the present. 

The VICE-PRESIDENT. The resolution will lie on the table. 


EXECUTIVE SESSION. 

Mr. SHERMAN. I move that the Senate proceed to the considera- 
tion of executive business. 

The motion was agreed to; and the Senate proceeded to the consid- 
eration of executive business. After twenty-five minutes spent in 
executive session, the doors were re-opened, at twelve o’clock and 
thirty-five minutes p. m. 

ELECTION OF SENATOR CALDWELL. 
Mr. MORTON. I move that the Senate proceed to the considera- 
tion of the resolution in regard to the case of Mr. CALDWELL, 

The motion was agreed to; and the Senate proceeded to consider 
the following resolution : 

That Alx 0 t duly and 1 
1. h of the United States by the Leglelature te e e bo 5 . 

Mr. MORTON. Mr. President, I will first ask the Secretary to read 
the report of the committee in this case. 

The chief clerk read the following report, submitted on the 17th 
of February last, by Mr. MORTON, from the Committee on Privileges 
and Elections: 

On the lith day of May, 1872, the Senate adopted the following resolution: 

“ Resolved, That the Committee on Privileges aud Elections be authorized to in- 


vestigate the election of Senator S. C. Pomeroy, by the legislature of Kansas, in 
1807, and the election of Senator ALEXANDER CALDWELL in 1871 ; that the committee 
have power to send for persons and papers; that the chairman, or acting chair- 
man, of said committee, or any sub-committee thereof, have power to administer 
oaths; and that the commit be authorized to sit in Washington, or elsewhere, 
during the session of Congress and in vacation.” 


In obedience to this resolution the Committee on Privileges and Elections have 
had under consideration the election of ALEXANDER CALDWELL to the Senate of the 
United States, - January, 1871, have taken testimony, and beg leave to submit the 


8 t 

It is by Mr. Len. T. Smith, . Mr. CALDWELL, 
his active friend at the time of his election and during apie, groped that he 
made an t with Carney, of Leaveuw: by which, in considera- 
tion that Mr. Carney should not be a candidate for Unii tates Senator before 
the re of , and should give his influence and sup for Mr. CALD- 
WELL, Mr. CALDWELL should pay him the sum of $15,000, for which amount notes were 
given, and afterward paid, at the same time taking from Mr. Carney a written in- 
strument, in which he pledged himself, in the most manner, not to be a 
candidate for the office of Senator in the approaching election. 

g: 


This instrument is in the words followin, 
PR lacy sy A that I will not, under any condition of circumstances, be a can- 
didate for nited States Senate in the year 1871, without the written consent 
of A. CALDWELL, and in case I do, to forfeit my word of honor ney pH ed. I 
further and bind myself to forfeit the sum of $15,000, and auth: e pub- 
lication of this agreement. 
“THOS. CARNEY. 


„ TOPEKA, January 13, 1871.” 


Mr. Smith's testimony is fully corroborated by that of Mr. Carney, who admits 
the execution of the paper, the making of the arrangement, the taking of the 
and the subsequent receipt of the money. The notes for the money were signe 
by Mr. Smith, but paid by Mr. CALDWELL; and one of them, for $5,000, was made 
contingent upon Mr. CALDWELL's election. The substance of the wholo apr 
only a part of which was expressed in the writing, was that Mr, Carn my. shoul 
not be a candidate for the Senate a t Mr. CALDWELL, that he sho: use his 
infiuence for Mr. CALDWELL, go to Topeka, meet the legislature, and do all he could 
to secure his election. 

The first question to be considered is, was this 8 corrupt; was it 
the use of corrupt means, on the part of Mr. CALDWELL, to procure his election ? 
The committee are of opinion that it was corrupt ; was against 8 ; was 
demoralizing in its character ; directly contributed to destro p ty and free- 
dom of election, and not to be tolerated by the Senate of the United States asa 
means of procuring a seat in that body. 

To understand the full nature of the transaction, we must consider the character 
and position of Mr. Carney. He had been a governor of Kansas; be bad once been 
elected a Senator of the United States by the legislature of that State, but the eleo- 
tion was prematnre, being at the wrong session; he had been a candidate for the 
Senate at another time, and had come within ten votes of being elected. He was 
well known throughont the State, had a large body of active friends, many of whom 
were warmly devoted to his political fortunes. His being a candidate would 

tly endanger the success of Mr. CALDWELL, if not certain to result in his defeat. 
was from the same city with Mr. CALDWELL, and his candidacy would be the 
more dangerous on that account. When Mr. CALDWELL to give him 
$15,000 under this arrangement, it was an attempt to purchase the rotes of the 
friends of Mr. Carney. He doubtless expected that Mr. Carney, through his 
influence over his friends, conld bring them over to his support. hey. wont 
naturally become friends to the man with whom Mr. Carney was friendly. It 
was, at it, à tacit part of this arrangement that Mr. Carney should conceal the 
the mercenary part of the transaction, and place his withdrawal from the can- 
vass and his eee of Mr. CALDWELL upon nal and political considera- 
tions that were honorable to himself, and would attractive to his friends; an 
this he did. Mr. Carney went to Topeka before the senatorial election and re- 
mained there until it was over, working industriously for Mr. CALDWELL, and exert- 
ing all his personal and political influence to secure his election. Looking at the 
transaction in its real character, it was a sale, upon tho part of Mr. Carney, of the 
votes of his personal and political friends in the legislature, to be deliver ‘by him 
to Mr. CALDWELL, as far as possible. If it were legitimate for Mr. CALDWELL to buy 
off Mr. Carney as a candidate, it, was 7 legitimate to buy off all the other 
candidates, and have the field to himself, by which he wonld exert a guasi coercion 
upon the members of the legislature to vote for him, having no other candidate to 
vote for. It was an attempt to buy the votes of members of the lature, not 
by bribing them directly, but through the manipulations of another. © purchase- 
money was not to go to them, but to Mr. Carney, who was to sell and deliver them 
without their knowledge. That Mr. CALDWELL did procure the votes of members of 
the legislature, friends of Mr. Carney, ignorant of the fact that Mr. Carney was 
making merchandise of his political character and influence, and of their friendship 
for him, for which he was to receive a large sum of money, the evidence leaves no 


reasonable doubt. 
pers bord 0 ing candidates, and in that way securing the votes of all or the 
most of their 


ends, is in effect buying the office. It recognizes candidacy for 
office as a merchantable commodity, a thing having a money value, and ts as 
destructive to the purity and freedom of el ns as the direct of members 
eee bor the 8. te, without th hasing th 

can te for the Sena out stren or merit, may, by pure 0 
influence and support of all or a of his competitors, saa! a A piua them 
from the canvass, succeed in an tion, thus not only committing a frau 
the friends of the candidates who were pure off, but a greater fraud upon the 
people of the State who may be thus saddled with a representative in the Senate 
of the United States about whom they know little, for whom they care nothing, 
and who little ability to represent their interests. 

Mr. Smith, the friend of Mr. CALDWELL, testifies that he paid Mr. Carney the 
further sum of $7,000 while at 8 just before the senatorial election, to 
meet Mr. Carney’s alleged expenses while there, and through fear that Mr. Carney 
would, after all, withdraw from the arrangement and become a candidate. 

Upon the check for this sum the money was drawn from the bank at Topeka in 
the evening by one T. J. Anderson, who testified that he gave it to Mr. ey, 
and that he was 8 of the consideration for which it was paid. Other testi- 
mony impeaches that of Mr. Anderson, and raises a strong presumption that he 
was engaged in the pe of votes for Mr, CALDWELL, and for which this $7,000 
was used, and that his services he afterward received the sum of $5,000 from 
Mr. CALDWELL. Mr. Carney swears positively that he did not receive this $7,000, or 
any part of it, but he indorsed the check, at the request of Mr. Smith, to enable 
him to procure the money from the bank; that the money was to be used in pro- 
curing votes for Mr. CALDWELL, and that a 1 containing this money, as he 
believes, was placed by Mr. Anderson on a table in Mr. Carnéy's room, where it 
could be and was conveniently carried off by the parties for whom it was intended. 

Taking all the testimony together, the probability is that Mr. Carney did not 
get the $7,000, as no reason was presented by Mr. Smith why, when Mr. CALD- 
WELL was holding Governor Carnex written promise not to be a candidate, and 
Mr. Carney holding notes to be paid yal CALDWELL for $16,000, a new arrange- 
ment shonld be made by which Mr. Smith should pay Mr. Carney $7,000 more, 
making $22,000 in all. 


upon 


We now come to the consideration of the transaction with Mr. Sidney Clarke. 
He had been a member of Congress, had becn a candid «te for the United States 
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Senate during the preceding canvass before the people, and many members of the 
legislature were elected upon personal pledges to vote tor him for Senator. When 
the first vote was taken in the separate houses, Mr. Clarke reccived twenty-seven 
votes, the largest number given for any candidate but one; but the votes satisfied 
him and his friends that be could not be elected. An arrangement was concluded 
between Mr. CALDWELL and a Mr, Stevens, a friend of Mr. Clarke, at a late bour in 
the night before the joint convention of the two houses, by which Mr. CALDWELL 
was to pay Mr. Clarke's expenses in the canvass, estima at from twelve to fif- 
teen thousand dollars, and Mr. Clarke was to withdraw in favor of Mr. CaLDWELL. 


in this 
conferences with Mr. CALDWELL, in which the lai 

ent with Mr. Stevens and pay Mr. Clarke's 
xXpenses, at from twelve to fifteen thousand dollars, but never did, Mr. 
Clarke was unwilling to admit that he had made an agreement to transfer his 
friends to Mr. CALDWELL in consideration of the latter's promise to pay this money; 
but taking all the testimony together, the committee have no doubt the trans- 
action between him and Mr. Clarke was as has been stated. Mr. CALDWELL's sub- 
pri ye refusal tol pos the 2 to 5 not nie = character = 

very probably resul the exposure of Mr. CALDWELL an 

the institution of this examination. 

There was nothing in the evidence to show that Mr. Clarke's expenses in the sen- 
atorial canvass, or in the preceding canvass before the people, amounted to half 
the sum which Mr, CALDWELL was to pay him. 

Mr. Carney and Mr. Clarke both testify that Mr. CALDWELL told them, after the 
election, that his election had cost him $60,000. Mr. Anthony, the mayor of the 
city of Leavenworth, testified that Mr. CALDWELL admitted to him that the election 
haa cost him over $60,000. Mr. Burke, editor of the Leavenworth Herald, and a 
sup testifies that after the election Mr. 


the evidence shows that v: sums, amounting to over $50,000, were drawn un- 
r circumstances that make it le were used to procure Mr. CALDWELL’s 
been stated. The 


which Mr. Carney denies 3 and testifies to circumstances showing it was 
used for the bri the legislature, has also been referred to. Itis 


o'clock in the evening before the election took place, Dr. Morris, of Leavenworth, a 
very active friend of Mr. CALDWELL, drew $5,000 from his bank, and that Judge Cro- 
zier, of Leavenworth, an influential 8 Mr. CALDWELL, and then at a 
ee for his election, drew $1,200 the bank after banking-hours, at the re- 
qaae Mr. Smith, which was handed over to Mr. Smith. The testimony left no 
bt upon the minds of thecommittee that the bankers, who honored these different 
checks at Topeka after — Magion understood that the money was to be used 
for political purposes. The evidence further shows that Mr. T. J. Anderson sub- 
sequently received from Mr. CALDWELL the sum of $5,000 for his services iu the elec- 
. A draft for $10,900, drawn by the solicitor of the Kansas Pacific Railroad 
Copy epa the treasurer of that company, was presented at the Kansas Valley 
Bank, of Topeka, by Mr. T. J, Anderson, on the 23d of January, the day before the 
election, and the money drawn upon it, under circumstances which, taken in con- 
nection with ony, make it probable thut the moncy was used for Mr. 
CaLDWELL's election. The committee have no reason to believe that they have 
traced all the money that was used, and in the foregoing statement have taken no 
account of several small sums shown to have been paid by Mr. CALDWELL for the 
5 Wilt — — vs 5 ed wei of Kansas, testified in regard lf- 
r. jam ggs, a former treasurer t in to a self- 
constituted committee of six of Mr. CALDWELL’s leading friends who met from time 
totime at Topika during the day and evening, for five or six days before the election, 
to confer and report in e ba Mr. CALDWELL; that during the 
meetings of this committee it was reported by Mr. Smith what members of the 
legislature had been sec! to vote for Mr. CALDWELL; how much was offered to 
others, and how much was asked by others. We quote from his testimony: 

“We usually met at ten o'clock in the morning. We had a roll of the senate and 
of the house, and kept them, and we would compare notes, and then such a mem- 
ber of the committee would be sent that day or at such a time to see such mem- 
bers of the house, and such another one to see somebody else, whoever we thought 
would be the best man for that particular place, and then we would meet again at 
such another hour, and report what we had done and what success we had had, 
and in some quite a number of times, I do not know how many. In making the 
report and comparing notes there was one member of the committee would report; 
in calling over the names he would come to such and such a mau and he would say, 
‘We tter not count that man yet; that is under negotiation, and he is a 
little too high; I think I can bring him down some.“ 

fag ace testified to several interviews with Mr. CALDWELL, and we quote 

testimon 


from : 

* "I will just hall son what Mr. CALDWELL said to me about it. He asked me if I 
knew any members of the legislatare that could be influenced Kj doe use of money 
for their votes, and I told him that I knew two members, I believed, that had the 
reputation of having been influenced in their votes on former occasions.” 

And further on: 

“ He said if I found any members that wanted a little money for votes, to send 
them to him and to Len. Smith. 

“Mr, CALDWELL said there was another class of high-toned gentlemen there in the 
legislature that would not sell their votes, but they putit in this way: that they had 
been to a pretty heavy 1 in carrying their election, and y would want 
Se sr eras paid, and if I met with any of that class, to send them to him or 


The 88 Mr. Spriggs is full, and shows that the canvass of Mr. 
CALDWELL was hly corrup pti” that money was the chief ment relied 
upon. Among many T things, he stated that T. J. Anderson him that he 
had paid Mr. Crocker, a member of the house, $1,000 for his vote ; that Mr. Crocker 
afterward backed out, and handed the money over to a Mr. Carson to be returned 
to Mr. Anderson; that Carson got on the cars, went home, and kept the money. 
Carson was afterward called by the committee, and corroborated the statement, 
admitting that he had received the $1,000 back from Mr. Crocker to be returned to 
Mr. Anderson, but that he had kept the money himself for his services to Mr. CALD- 
WELL. Mr. testifies that, in an interview with Mr. CALDWELL after the elec- 
tion, in which he was urging him to procure an appointment for one of Mr. Carney's 
friends who had voted for him, Mr. CALDWELL took from his pocket a memorandum- 
book, and appeared to run over a list of names, and, coming to the man referred to, 
said, “ That man has been paid;“ and Mr. Carney understood from his manner that 
he had in this memorandun-book a list of mem! with the sums paid to each; 
that Mr. CALDWELL told him upon another occasion that he had paid Mr. Bayers the 
sum of $2,500 for his vote, and Mr. James F. Legate the sum of $1,000 for his vote. 
Mr. Anthony also swears that in a conversation with Mr. CALDWELL, that gentleman 
admitted to him that he had paid $2,500 for the vote of Mr. Bayers. There is much 


testimony showing that Len. T. Smith, Frank Drenning, James L. McDowell, 
George A. Smith, and T. J. Anderson, among the most active friends of Mr. CALD- 
WELL during the canvass, admitted at different times that they had offered money to 
members of the legislature to vote for Mr. CALDWELL, in some cases specifying the 
members to whom it was offered and paid, and in other cases that offers bad Conn 
made that had not been accepted, and that negotiations were on hand with others 
which had not been completed. These men have denied before the committee all 
conversations and admissions of this character, and all pros of money to mem 
bers, or offers to pay them, and several members of the legislature who were impli- 
cated have expressly denied that they received the money or that offers were made 


. testimony showing that Mr. Carney had made threats to 
have him ousted from the Senate; that Mr. Anthony was hostile to him; that Mr. 
Burke had a lawsuit with him, growing out of money furnished to Mr. Barke about 
the time of the election; and to contradict statements of Mr. Clarke. The 
most important contradictions of the testimon: Mr. CALDWELL are 


rupt and there are some con ctions made by wii 
there is no cause of suspicion. But taking the testimony al r, the commit- 
tee cannot doubt that money was paid to some members of the for 


If a perso! qualifications, or if 
the election is invalid, by reason of fraud or corruption, the jurisdiction to exam- 
ine and determine is expressly vested in the Senate. 

Another clause of the Constitution aui the Senate to © 
a two-thirds vote. The causes for which a Senator may be 
or defined. but rest in the sound discretion of the Senate. 

It has been a subject of in the commiftee whether the offenses of 
which they believe Mr. CALDWELL to have been guilty should be punished by - 
sion or go to the validity of hiselection, and a majority are of the opinion that they 
go to the validity of his election and had the effect to make it void. Wherefore the 
committee recommend to the Senate the adoption of the following resolution : 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

In conclusion the committee remark that, while Mr. CALDWELL did to pro- 
cure his election which cannot be tolerated by the Senate, they believe he was as 
much sinned against as sinning. He was a novice in polities, and evidently in the 
hands of men who encouraged him in the belief that senatorial elections in 
were carried by the use of money. 


Mr. MORTON. Mr. President, this investigation originated in the 
legislature of Kansas. A committee was appointed there to examine 
into the circumstances of Mr. CALDWELL’s election. The volume con- 
taining the testimony was transmitted to the Senate of the United 
States by virtue of a joint resolution of the legislature of Kansas, 
which I will now ask the Secretary to read. 

The chief clerk read as follows: 


Ia member by 
are not limited 


Resolved by the house of representatives, (the senate concurring,) That a printed 
certified 2 of the — and evidence of the investigating committee appointed 
to investigate charges of bribery in the senatorial elections of 1867 and 1 sent 


to each of our Senators in Congress, and thata ot said re and evidence be 
placed in the bands of the 85 isade 


governor of this State, with the request that he forward 
the same to the Vice-President of the United States, asking him to lay the same 
before the Senate of the United States for their information. 

Mr. CAMERON. Will the Senator from Indiana tell me the date 
of that document from the legislature of Kansas? 

Mr. MORTON. That resolution, I think, was passed April 4, 1872. 
I now read an extract from the Globe of April 8, 1872, when this res- 
olution was referred to the Committee on Privileges and Elections of 
the Senate. The Senator from Kansas [ Mr. CALDWELL] said: 

I desire to state that I also have received the report of the investigation referred 
to. I had been expecting that Ropers for some time. I believe it was made up in 
Februny, and I have repeatedly inquired of the Chair whether he had received it 
or not. Iam glad to know that it is here, and I desire that it be referred as my 
colleague has suggested, so that we may have speedy action on it. 

I read that simply for the purpose of showing that Mr. CALDWELL 
submitted himself in this matter to the jurisdiction of the Senate. 

Mr. CALDWELL submitted a printed argoment to the committee, 
which is published with the evidence and the report, in which he 
made a general denial of the existence of 7 satisfactory evidence 
that he, or his friends with his knowledge, bribed any members 
of the legislature of Kansas to vote for him for Senator, but entered 
into no discussion of the testimony. In the argument of the law he 
placed his defense upon the following grounds: 

First, that his admitted transaction with Mr. Carney was a private 
affair between citizens, and was not denounced as illegal by any 
statute, State or Federal, and about which the Senate has no legal 
right to inquire. 

mdly, that bribery of members of the legislature to vote for a 
candidate is not made a criminal offense by any statute of the United 
States, and that a member of the Senate cannot be unseated for 
bribery, because he cannot be indicted and punished for it in a 


court. 

Thirdly, that the question of bribery in the election of a Senator 
can, under no circumstances, be inquired into by the Senate of the 
United States, but that the right to make investigations belongs only 
to the State, and that the Senate is concluded by his commission from 
the State from all inquiries, except as to whether he the 
qualifications required by the Constitution of the United States. 

Fourthly, that the Senate has no power to expel a member for any 
cause arising before he became a member of the body. 

A summary of the evidence and of the conclusions to be drawn from 
it is made in the report, and an examination of the whole volume of 
the testimony, which is upon your tables, will show that the state- 
ments and conclusions in the report are not only fally sustained, but 
are in a moderate form, and might have been made much stronger in 
many respects. No impartial man can read that evidence hte 
without coming to the conclusion beyond a reasonable doubt that the 
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transactions with Clarke and Carney are of the precise character 
stated in the report, and that the charges of direct bribery of mem- 
bers of the legislature, and that Mr, CaLDWELL’s election was secured 
by money, are completely sustained. 

On the first point in the legal defense of Mr. CALDWELL, I quote the 
following extract from his argument: : 


improper means to induce members of the legislature to vote for me. The first of 
the retirement of Thomas C; „stands ad- 
but I insist that that was a pri prenian apene 


as 
an illegal act by any statute, State or and was one concerning which the 
Legal cight r power to DBANIA, AST akali subsequently endeavor to 

W. 

If the Senate cannot inquire into the circumstances attending the 
election of its members, whether such election was procured by bri- 

, corruption, or other matter impairing the om of elections, 
such inquiry cannot be made anywhere. It is true the State may in- 
vesti these charges, as was done in this very case, but such inves- 
Puson amounts to nothing unless it may bè for the information of 
the Senate of the United States. 

The Constitution provides that “each House shall be the judge of 
the elections, returns, and qualifications of its own members. 

The Senate is authorized to judge of three things in regard to its 
members, their qualifications, returns, and elections. 

First. It may ingnire in regard to his qualifications, whether the 
member was thirty years old, had been nine years a citizen of the 
United States, and was an inhabitant of the State. 

Whether the returns of the election are in due form, and 
ion by the lawful legislature of the State, certified as 
required by law. 

Thirdly. Whether the election was conducted according to law, and 
was free, or attended by circumstances that would make it invalid, 
such as bribery, fraud, or intimidation. 

The Senate no power to inquire whether individual members of 
the legislature have been lawfully elected, because each house of the 
legislature is invested with like power to judge of the election and 
qualifications of its own members, It is contrary to the policy of the 
law to permit a court to inquire whether a statute properly certified 
was enacted through bribery, but such an inquiry bears no analogy 
to the question whether the Senate may inquire as to the election of 
its members, for which purpose it is vested with express power. 

The power of the State legislature is exhausted when it elected 
a Senator, and it has no right at the same or at a subsequent session 
to annul its action from any cause and hold a new election. If the 
State legislature could afterward annul an election of Senator and 
hold a new one, membership in the Senate would not be under the 
control of the Senate, but of the several States, and the Senate would 
not be the j of the election of its own members. And if there 
be no power either in the Senate or in the State legislature to in- 

uire whether an election has been procured by bribery or frand, 
then the evil would be irremediable, however gross and wicked the 
instance; and if such be the position of the Senate, it is perhaps the 
ooy legislative body in the civilized world in such a helpless con- 

ition. 

In the case of Asher Robbins, from Rhode Island, referred to by 
Mr. CALDWELL, the only question was whether he had been elected by 
the lawful legislature, and there was no question of bribery or mis- 
conduct in the case, and the reference to bribery in the report of the 
committee was only by way of argument. 

To show in this connection the real character of the transaction 
with Mr. Carney, which Mr. CALDWELL says is “admitted upon the 
3 I quote the following extract from the report of the com- 
mittee: 

It is testified by Mr. Len. T. Smith, a former business of Mr, OA 
bis active trends at the time of Min eloetion and during 8 8 
made an agreement with Thomas Carney, of Leavenworth, by which, in consider- 
ation that Mr. Carney should not be a candidate for U ites Senator before 
the | of Kansas, and should give his influence and — — for Mr. CALD- 
y him the of $15,000, for which amount notes 

x afterward pala, at the same taking from Mr. Carney a writ- 
ten instrament, in which he pledged himself, in the most solemn manner, not to 
be a candidate for the office of Senator in the g election. 

This instrument is in the words following: 


CCC be a can- 
e United States Senate in the year 1871, without the written consent 


didate for 

of A. CALDWELL, and in case I lag te forfeit my word of honor hereby ge oe I 
further and bind myself to forfeit the sum of $15,000, and authorize the pub- 
lication of this agreemen 


“THOS. CARNEY. 
“ TOPEKA, January 13, 1871.“ 


Mr. Smith's testimony is fully corroborated by that of Mr. Carney, who admits 
the execution of the paper, the making of the arrangement, the taking of the 
and the su uent rec ipt of the money. The notes for the money were s 
by Mr. Smith, but paid by Mr. CALDWELL; and one of them, for $5,000, was made 
contingent upon Mr. CALDWELL’s election. The substance of the whole agreement, 
only a part of which was expressed in the writing, was that Mr. Carney should 
not be a candidate for the Senate against Mr. CALDWELL, that he should use bis 
infiuence for Mr. 3 go to Topeka, meet the legislature, and do all he 

ou. 


could to secure his el 
The committee have recommended to the Senate the adoption of 
the following resolution : 


Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 


Theground upon which bribery and intimidation invalidate an elec- 


tion is that they impair “the freedom of elections.” Rogers, in his 
Treatise on the Law and Practice of Elections, speaking of the action 
of the House of Commons, says: 


Bribery, essentially affecting the freedom of elections, they took cognizance of, 
and punished both the electors and the elected offending’ . 
Again: g 


But nam instances have not been wanting in more modern times, in which 
the court of — H bench have, by the rigor of their punishments, vindicated the 
freedom of el s. Informations and indictments at the common law, as well 
as indictments on the statute of 2d G II. chapter 24, have there been - 
it by the attorney-general, by rof 


not by private individuals, 
the House of eee eee t of parliament- 
n i eanor, and reach of thie GUDD av: 
© opinions of wisest and most statesmen embodied in the resoln- 
orders of the house had been set n und 
best principle of constitution, the freedom of election, was daily and unblusli- 
y 


Cushing, in his work on the Law of Legislative Assemblies, says : 
The great princi: hich lies at the foundation of all elective govern 
and is essential rare to the Lead idea of 8 that the . Shall be As 
in the giving of their This ciple 


y external violence, by which the electors are 
constrained, or by bribery, by which their will is corru ; and in all cases where 
the electors are prevented in either of these ways from the free exercise of their 
— — election will be void, without reference to the number of votes thereby 


Again: 

The freedom of election may also be violated by corrupting the will of the 
electors by means of bribery, as well as by intimidating or preventing them by 
external violence from exercising the right of suffrage. 

Again, speaking of bribery, he said: 

It is an offense of so heinous a character, and so utterly subversive of the freedom 


eee eee ugh in one instance onl 
peor, erase, Sede ards woke yer) lection will be absol y 


Whatever impairs the freedom of elections is illegal and against 
public policy, and makes the election void. Intimidation and bribery 
are not the only practices that impair the freedom of elections. They 
are only instances, perhaps the most common heretofore, but may not 
be hereafter. There is no difference in principle between buying 
votes and buying influence. To employ persuasion and argument to 
secure votes is legitimate; but buying off opposing candidates goes 
much farther. That is not only the purchase of 5 e but of 
that power which a man- has over his particular friends, springing 
from political aud social relations. We 

wer a political leader has over his friends and followers who have 

n for years devoted to his political fortunes—how they enter into 
his resentments and attachments, and when he is forced off the stage, 
how bitterly they feel toward those who have forced him off, and how 
naturally they go with him to the support of another who is repre- 
sented as his Trond. 

It is a matter of frequent occurrence that the result of senatorial 
and other elections is determined by the withdrawal of a candidate 
and casting his influence in favor of another, thus transferring a body 
of friends sufficient to secure his election. This is of more frequent 
occurrence than bribery, and generally far more effective. It is also 
far less troublesome and dangerous than the bribery of individual 
voters. The purchasing party has but one man to deal with instead 
of many, and that man, to have friends who are worth buying, must 
be a man of some character, and equally interested in keeping the se- 
cret. While such an operation is more effective and dangerous than 
the bribery of individual voters, it also involves more turpitude. 
The vendor of his friends and influence is betraying and making mer- 
chandise of those sentiments of attachment and devotion to him which 
are honorable to human nature, and serve to elevate and relieve po- 
litical contests from sordid selfishness and ambition, and the purchaser 
knows he has obtained votes under false pretenses, and that he has 
bought them just as effectually as hee had paid the bribe 40 
them, although the purchase-money has been paid to another. Such 
a transaction is within the very definition of bribery as given by 
Sheperd in his Treatise on Elections, page 94: 

Bribery at an election is the creation or the to create an undue influence 
over the disposition of suffrages by a lucrative co: ration, or a voluntary sub- 
jection to such influence. 

It isan “undue infiuence” over suffrages obtained for a lucrative 
consideration paid to another, As stated in the report: 

If it were legitimate for Mr. CALDWELL to buy off Mr. Carney as a candidate, it 
was equall, — aoe to buy offall the other candidates, and have tho field to him- 
self, by which he would exert a quasi coercion upon the members of the legislature 
to vote for him, having no other candidate to vote for. 

It is in the broadest sense undue influence” over suffrages, exerted 
for a luerative consideration,” and none the less so because the per- 
sons upon whom exerted were ignorant of the character of the trans- 
action. It is bribery in the wholesale, rather than retail, for the 
bribe is paid to a man who, from his peculiar relations to a number of 
voters, can in all probability control their action. 

This sort of “undue influence“ was recognized in England as being 
more extensive and more dangerous to the freedom of elections than 
the parin of individual votes. I quote again from Sbeperd, on 
page 97: 

Besides the of individual votes, there upa m of 
rr 


ow from observation What 
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was transferred, either for a sum of money paid down at once, or, with a more ac- 
cw ate calculation of traffic, for an annual payment during the continuance of Par- 
liament; the sitting member thus purchasing tho return of him who had pre- 
viously purchased the power of cow Bae To repress this practice the 49 George 
III, chapter 118, was passed, by which it is made highly penal to enter into any 
pecuniary cngagement for procuring the return of a member of Parliament. 


This is but another definition of a practice which impairs the free- 
dom of elections, and invalidates an election upon the same principle 
as bribery of the individual voters, 

The principles of the common law are applicable in all civil matters 
touching the validity of elections or the tenure of office, and it isa 
well-established principle of the common Jaw that whatever impairs 
“the freedom of elections” is illegal, against public policy, and will 
make the election void. Particular forms in which this is done, such 
as bribery and intimidation, are punishable by statutes in England 
and nony all the States; and in England the further form of pur- 
chasing the influence of persons who are not candidates themselves, for 
the return of members of Parliament. But the absence of a statute 

unishing these several practices impairing the freedom of elections 

n no wise affects the operation of the general principle touching the 
validity of elections. 

Sheperd, in his treatise, says: 

The bribery act makes no mention of any parliamentary disqualification affecting 
a member's seat ; the effect, therefore, of an act of bribery not within the words of the 
treating act of 7 William III, chapter 4, is in that respect determined by the law 
of Parliament as follows: Bribery by a candidate, though in one instance only, 
fot Sees a majority of unbribed votes remain in his favor, will avoid the particu- 

ection. 

Mr. CARPENTER. If it will not annoy my friend, I should like 
to ask him at that point, whether he has any common-law authori- 
ties laying down that doctrine which do not refer to and rest upon 
the statutes of England. 

Mr. MORTON. hope my friend will allow me to get through 
with this portion of my speech without interruption. 

Mr. CARPENTER. I beg pardon. The Senator asserted that that 
was the common-law doctrine, and I simply wished to know whether 
he had found any cases. 

Mr. MORTON. I have quoted several very high common-law Eng- 
lish authorities on the subject. It has never been held in England 
or this country that the effect of bribery, in making an election void, 
depended upon the existence of a statute punishing it as an offense. 
On the contrary, as stated by Sheperd, it invalidates an election by 
operation of the ancient law of Parliament. < 

But if the transaction I am considering was not technically bri- 
bery, yet that is immaterial, for it is “undue influence,” even more 
dangerous to the freedom of elections than the purchase of individ- 
nal votes, and partakes of the same general nature, for it is begotten 
by a corrupt money consideration. In England bribery was held to 
invalidate the election of a member of Parlament long before there 
was any statute punishing bribery, npon the general principle that it 
impaired the freedom of elections, showing that its effect, in invali- 
dating an election, does not depend upon the fact thatit has been made 
punishable by statute as a penal offense; and so a corrupt contract 
with an opposing candidate for the Senate, by which he is to with- 
draw from the canvass and cast his influence for another, must be 
held to have the same effect in invalidating the election as though 
the transaction was made punishable as a criminal offense. 4 

Bribery may be said to bear the same relation to an election that 
frand does to a contract, but if there be a difference it is that it is 
more fatal, and that a smaller ingredient will have the effect to de- 
stroy the life of the election, because the purity and freedom of elec- 
tions are vital to the existence of every elective form of government. 

Said the court of king’s bench, in Rex vs. Pitt, (Burrows, 1338 :) 

Bribery at elections of members of Parliament must always have been a crime 
at common law and punishable by indictment or information. 


There are, however, no traces of any prosecution for bribery at elec- 
tions till after the legislature inflicted particular penalties upon it. 
Rogers, in the treatise referred to, says: 
Bribery, as we have seen, had always been a misdemeanor at common law, and 
a violation of the privilege of Parliament; but the above statuto [the bribery act] 
armed courts of Jaw with new and extraordinary powers to attack the growing 
5 a 2 Sin hore — — 5 —— xe eer 8 
revisions, e offender from ever u vo any elec- 
on for 2 en * s “3 
Sheperd, in his Treatise on Elections, says, speaking of bribery: 
Though it was always an offense at common law, it is thought that no prosao 
tion for this species of bribery took place until the bribery act, for which the jeal- 
ousy of the Commons in regard to their privileges ciently acconnts. As soon, 
however, as the Commons began to rise in importance, and a seat was considered 
of sufficient political value to be purchased, they were not slow to discover and 
attempt themselves to repress the pernicious consequences of such corruption. 


The general puy and provisions of the laws of England in re; 
to corruption in elections are embodied in the constitution and laws 
of all the States, and bribery made to invalidate every election into 
which it enters. The doctrine that the bribery of a single voter will 
vitiate an election, although the candidate may have a majority of 
unbribed votes, is a necessary consequence of the principles I have 
considered, and indispensable to the protection of the freedom of elec- 
tions. If the candidate who has been fraudulently elected is entitled 
to maintain his seat, unless it can be shown that his whole majority 
was corruptly procured, the operation of the principles I have consid- 
ered will in most cases be defeated, for although he be shown to be 


guilty of corruption and unworthy of a seat in any legislative body, 
3 


y he has the chances largely in his favor that it cannot be shown to 
ave extended to his whole majority. Corruption iù an election may, 
be compared to a drop of fatal poison injected into the haman system; 
which circulates into every part and destroys every function. The 
man who has purchased one yote has shown himself willing to pur- 
chase all, and that his corrupting influence has been limited only by 
his means or his necessities. 

The Constitution declares that “each House may determine the 
rules of its proceedings, punish its members for disorderly behavior, 
and, with the concurrence of two-thirds, expel a member.” The causes 
for which a Senator may be expelled are not limited or defined, but 
rest in the sound discretion of the Senate. The position taken by Mr. 
CALDWELL, that a Senator can be expelled only for causes arising sub- 
sequent to his admission, is not sustained by the reading of the Con- 
stitution, by any rule of construction, or by authority. 

In this case, the Senate would have the right to proceed either way, 
if it finds Mr. CALDWELL guilty of the charges preferred inst him 
or any of them: first, by declaring his election invalid, which would 
require only a majority vote, or by a resolution of expulsion, which 
would require a two-thirds vote, 

The power of expulsion is absolute. It has the definition of an 
absolute power, for it is not limited in the clause creating it, and 
there is no tribunal by which its exercise can be reviewed or rev 
It should be exere with sound discretion, and the security against 
its abuse consists in the fact that it requires a two-thirds vote. It 
should undoubtedly be exercised within certain limits and under cer- 
tain moral restraints; but each case, perhaps, would depend upon its 
own peculiar character. 

As itis a power to be exercised within the sound discretion of the 
Senate, that exercise may be for causes arising before the election, as 
well as after, and for any cause which in the sound discretion of the 
Senate would make it improper for a man to continue to be a mem- 
ber of the body. 

It is admitted that the Senate may expel a member for a crime 
committed during his membership, although it has no connection 
with his official duties or his position of Senator, upon the ground 
that his presence in the Senate degrades the body, and that he has 
shown himself unworthy of public trust and unfit to be associated 
with honorable men. But do not all these reasons exist with equal 
force for expulsion where the crime was committed before admission 
to the Senate, but was not discovered until afterward ? 

It has been argued that if the legislature of a State elect a known 
criminal to the Senate of the United States, it is their business, and 
the State has a right to be represented by a criminal if she desires to 
be, and the Senate must receive whomever the State sends as Senator, 
I dissent from this doctrine. The Senate has a right to protect itself 
against the admission of a criminal, although the legislature elect- 
ing him was indifferent npon the subject or chose him for that very 
reason. The propriety of exercising the power might be more doubt- 
ful if the criminality of the member were known at the time of his 
election, for it might be argued that the members of the legislature 
did not believe the charge to be true, or that the offense was miti- 
gated or had since been condoned. 

The power to expel a member is incident to every legislative body, 
because it is necessary to its protection and character, and this power 
exists, althongh the constitution or law creating the body does not 
confer it in terms. The former constitution of Massachusetts con- 
tained no clause authorizing either house of the legislature to expel 
a member for any cause. But it was held by the supreme court 
of that State, Chief Justice Shaw, one of the ablest jurists who ever 
sat upon the bench in this country, delivering the opinion, that the 
power of each house to expel a member existed as a n and 
incidental power, and that each house must be the sole judge of the 
exigency which may justify and require its exercise. I quote from 
the decision, which will be found on page 473, in the third volume of 
Gray’s Massachusetts Reports: 

The er of expulsion is a n and incidental to enable the hou: 
to 8 its hi, Ph functions, eee to tho Ay of the state. It 22 
power of protection. A member may be physically, mentally, or morally wholly 
unfit; he may be afflicted with a contagious disease, or insane, or noisy, violent, 
and disorderly, or iu the habit of using profane, obscene, and abusivo language. 

If the power exists, the house mast necessarily be the sole judge of the exigency 
which may justify and require its exercise, 


As to the law and custom of Parliament, the authorities cited clearly show that 


the jurisdiction to commit, and also to se has long been recognized, not only in 


Pa ent, but in the courts of law, for the purpose of ion and punishment. 
Ihero confine myself strictly to the law of personal privilege from arrest. There 
has been much debate upon abuse of power and excess of claim of privilege, bug 
the power to commit or expel has been uniformly admitted. 

But the reasoning as to the propriety of expulsion for an offense 
committed before admission to the Senate, and wholly disconnected 
with the election, falls to the ground when you come to consider a 
case where the offense has been committed in connection with admis- 
sion to the Senate ; where it is the very means by which admission is 
obtained; where the offense is the stepping-stone to the Senate. 

The distinction is radical between such a case and that of an inde- 
pendent crime committed long before the election and having no 
connection with it whatever. In the latter case the offense goes only 
to the man’s character and his fitness to be a member of the Senate; 
but in the former it goes not only to his character and fitness, but to 
his title to the office; and the power of the Senate to examine the 
matter and adopt the proper remedy is expressly given by that clanse 
of the Constitution which authorizes the Senate to judge “ of the elec- 
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tion of its members.” If this clanse does not confer this power, then 
it is . for all the other powers are given in the precedin 
clauses, which authorize the Senate to judge of the qualifications an 
returns of its members. The Constitution authorizes the Senate to 
judge of three things concerning its members: their qualifications, 
returns, and elections; but the doctrine contended for by Mr. CALD- 
WELL in effect strikes out the last, and limits the Senate to the exer- 
cise of powers which come under the head of qualifications and re- 
turns. 

To say that the Senate cannot expel a member for a cause arising 
before his election, when that cause was the very means of the elec- 
tion and brought it about, seems to be very unreasonable, and is to say 
in effect that, if the crime has a favorable result, and the perpetrator of 
it enters upon the enjoyment of its fruits, he is by that very fact exon- 
erated from any inquiry into its character and protected in his guilty 

ion. 

For example, suppose a man secretly procure, the opposing candi- 
date to be poisoned, and thus secure his election, and afterward the 
crime become known ; or sap he secretly procure his opponent 
to be kidnaped, and the su Aan disappearance being unaccounted 
for, he thus obtain the election ; or suppose he procure his opponent 
to be arrested upon false cha: of crime, and thus for the time being 
disgrace him and break him down, and thus obtain his election; or 
sup) he procure his election by the most monstrous frauds, by in- 
timidation, by gross bribery, by buying off the opposing candidates, 
or by other dishonorable and illegal means, and slip into the Senate 
before his offenses are discovered—shall it be said that the success 
of his crimes and their successful concealment for the time shall be- 
come their constitutional protection, and that he may hold on to the 
seat which he has thus illegally and fraudulently obtained ? 

Mr. President, bribery is from its very nature hard to prove. Bri- 
bery in matters of election by members of a legislature, who are to be 

resumed to be men of some character and standing, who have at 
Toat some ambition to preserve a- good name—bribery upon their part 
you must suppose will be concealed by every means in their power; and 
we need not be surprised if men who receive bribes deny it under oath. 

The evidence in this case, taken altogether—for it is a large vol- 
ume—in my opinion, establishes this as the most flagrant case of brib- 
ery in the history of English or American politics. 

. CALDWELL had no political status in Kansas whatever. He was 
unknown as a politician. A man of ous aa engaged in bnsi- 
ness, having been a freighter across the plains, and afterward engaged 
in the construction of one or more railroads, he was yet unknown 
entirely in the politics of the State. He had been concerned, per- 
haps, in some local controversies in the city of Leavenworth, touch- 
ing certain railroad questions in that city; but aside from that he 
had no political status, and was wholly nnknown to the people of 
Kausas, except so far as his business may have brought him into con- 
tact with them. The very fact that a man under such circumstances 
can step into the political arena, and distance all competitors who 
have been before the people for years, implies that there is some other 
infiuence at work than that of a political character. 

Mr. CALDWELL made a statement before the committee which is 
published with the evidence, but to which I have not referred. The 
statement was not made under oath. It was put in upon his honor 
as a Senator. He was notified by the committee that he had a right 
to make his statement under oath, but that in that case he would be 
subjected to a cross-examination, He preferred to submit his state- 
ment not under oath. 

Mr. CALDWELL lives in the city of Leavenworth, on the Missouri 
River, The city of Topeka, I believe, is eighty or ninety miles distant 
in the interior of the State, the capital of the State. The active 
friends of Mr. CaLDWELL in this senatorial contest were Messrs. Len. 
T. Smith, T. J. Anderson, of Topeka, Dr. Morris, of Leaveuworth, Mr. 
McDowell, of Leavenworth, Mr. George H. Smith, of Leavenworth, and 
two or three others of almost 8 prominence; but among them all 
Mr, Len. T. Smith was the chief adviser and operator. Mr. Smith, it 
will be remembered, made the negotiation between Mr. CALDWELL and 
Mr. Carney, by which Mr. Carney, in consideration of $15,000, signed 
a paper agreeing to withdraw from the contest. The evidence of Mr. 
Smith and of Mr. Carney shows that there was the further under- 
standing between them that he should go to Topeka and work for Mr. 
CALDWELL’s election, and use all his influence with his friends to get 
them to vote for Mr. CALDWELL, and as a security for his industry 
and zeal, one note for $5,000 was made contingent upon Mr. CALD- 
WELL’s election. 

Mr. Smith was recognized at Topeka throughont the contest as be- 
ing the principal friend, and the responsible friend, of Mr. CALDWELL. 
He was regarded as the money-man in the concern, and the treasurer; 
and the evidence shows that on one or two occasions, perhaps three, 
Mr. Smith said he had exhausted all the currency there was in the 
banks at Topeka, and bad to send elsewhere to get more. 

It seems, Mr. President, that from some cause there was an under- 
standing in Kansas that senatorial elections had been carried by 
money, and that there was such a demoralization, not only of the leg- 
islature, but of the people assembled at the capital, that this thing of 
corruption was not regarded as a very heinous thing. It was ed 
about almost as freely as the weather, almost as familiarly as the 
markets, and members of the legislature, as is shown by this evidence, 
spoke to their friends of how much they had been offered, what they 
had been promised, and several of them what they had received ; 


others, how much they had asked, and that the negotiation was not 
concluded ; and this talk of corruption was so common and so free, it 
Was 80 well understood by everybody, and was in all the public papers 
in the State, and it became so strong, so overwhelming just before the 
election took place, that a transaction occurred which was rather ex- 
traordinary in its character, to which I call the attention of the Senate 
be Hee 

. Fenlon, a representative from the city of Leavenworth, a demo- 
crat, but a friend of Mr. CALDWELL, and who appeared here upon the 
examination as one of his connsel, on the day when the first vote was 
taken in the two houses—Mr, Fenlon being, as he said, oppressed by 
this general conviction that that senatorial election was belag car- 
ried by money, offered the following resolution : 

Whereas it is reporna in the press of the 8 and currenti: ken of in th 
streets of the capital, aud other principal Cities of the State, eee is being 
pone 5 bay votes of members of this house in the senatorial election now 
Rhetta it is dne to the character of the members of this house, and due to 
the gallant and confiding people who havo intrusted us with sacred powers, to be, 
exercised only in their interests and for their benefit, that such rumors should be, 
promptly and effectually silenced: Be it therefore 

Resolved, That immediately before the roll is called for the vote on the sena-, 
en nega 7 05 speaker of this house administer to the members of this house; 

You, and Soh of you, do solemnly swear before Almighty God, the Searcher of! 
all hearts, tbat you have not now received, and will not receive, any money or; 
other valuable thing to influence or control your vote on the senatorial question. 

Strange to say, that resolution was tolerated; it was adopted ; and; 
when the time came for the vote the speaker called upon the mem- 
bers of the house to stand up and receive the oath. I believe a little 
more than half of them stood up and took the oath, and the remain- 
der refused. The mere fact that such a resolution was offered, that 
the house would tolerate it, so insulting and dishonoring, showed 
a consciousness of guilt and demoralization that would Taniy be 
believed ifit were not well attested by history. 

Mr. President, I do not intend to go through this testimony to-day. 
It has been upon your tables for some weeks, and I suppose the mem-- 
bers of this body have generally read it. I will simply refer to an. 
outline of the principal proof that has been made. 

Len. T. Smith, the particular tciend and agent of Mr. CALDWELL, 
has long been his partner in business; I believe they have made large 
fortunes together; I believe he and Mr. CALDWELL are regarded as the 
two wealthiest mon in Kansas. Mr. Smith was pat upon the stand 
and examined as to his knowledge of this election. He denied all 
knowledge of any money, consideration, or corruption except the sum 
of $7,000, which he said he had drawn from the bank and paid to 
Thomas Carney, in the city of Topeka, some three or four days before 
the election. He said he paid that money to Mr. Carney to pay his 
expenses; that Mr. Carney asked it, and that Mr. Carney, in consider- 
ation of it, was not to be a candidate, but was to give his influence 
and his labor to secure Mr, CALDWELL’s election, and was to procure 
his friends, so far as he could, to vote for Mr. CALDWELL. He denied 
all knowledge of any other transaction; and we had examined him 
for more than two hours, and he was about going off the stand 
when he made an inadvertent remark that he could not take back, 
and, upon being pressed in regard to it, he then admitted the $15,000 
transaction, accompanied with the remark that he had not intend- 
ed to tell that part of it if he could help it. He then went on to 
detail the negotiation with Mr. Carney by which he was to receive 
$15,000 for not being a candidate and to aid in the election of Mr. 
CALDWELL, and that transaction, it is shown by the date, had been 
made some week or more before ho said he paid to Mr. Carney this 
other $7,000. According to the testimony of Mr. Smith, Mr. Carney 
received $22,000; but according to Mr. Carney’s testimony, and I be- 
lieve that he told the truth on this point, he received but the $15,000, 
and the $7,000 went elsewhere. The testimony of Mr. Smith himself 
was that the $7,000 was drawn from.the bank of Topeka in the night- 
time. There was no reason given for drawing it after bank-hours ex- 
cept the desire to avoid publicity. The check was drawn by Mr. 
Smith upon the bank, made para to Mr. Carney, by him indorsed, 
and delivered to a man by the name of T. J. Anderson, who, next to. 
Mr. Smith, was Mr. CALDWELT?S chief agent and operator there in the 
work of corruption, Mr, Anderson went down to the bank and got 
the money. Anderson testifies he paid the money-to Carney. Smith, 
testifies that Carney got the money; but when Mr. Smith came after-. 
ward most reluctantly to admit the $15,000 transaction, he then re- 
vealed a state of facts which in itself contradicted the statement that 
Mr. Carney had got the $7,000, showing a total want of consideration, 
and of reason for paying to Mr. Carney the additional sum of $10,000, 
because Mr. CALDWELL at that time had Mr. Carney’s obligation in his 
pocket, and Mr. Carney had Mr. CaLDWELL’s or Mr. Smith’s obligation 
for $15,000, which Mn CALDWELL afterward paid. 

Mr. CALDWELL. May I interrupt the Senator for one moment ? 
The Senator says that I had Mr. Carney’s obligation in my pocket. I 
think he is mistaken there. I sup he does not intend to do me. 
any injustice; but there was no evidence of that kind. He probably 

erred to Mr. Smith. 

Mr. MORTON, Perhaps I am mistaken in saying that the Senator: 
had it in his pocket at that time, for I presume he had not, but it was, 
in his possession. It had been taken before that, with his knowledge 
and consent. A copy of it was produced upon the examination be- 
fore the committee, and the obligation was never surrendered, and 
Mr. CALDWELL paid the notes given by Mr, Smith, in consideration of} 
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the signing of this paper. The mere fact that Mr. CALDWELL did not 
have the paper in his pocket at that time makes no difference. It 
was either in his possession or in that of his agent, Mr. Smith. 

Now, Mr. Carney comes upon the stand, and he gives a different 
version of the $7,000. The seven thousand dollar check from the 
bank is produced, drawn by Mr. Smith to Mr. Carney, and indorsed 
by Mr. Carney, su uently indorsed by this man ‘Anderson, who 
got the money out of the bank at night. Mr. Carney tells a story 
which is borne out by all the transaction as established by other 
witnesses. He says that about nine o’clock in the evening, on the 
night, I think, of the 21st, (the election was held on the 24th,) Mr. 
Smith drew a check upou the bank in Topeka for 87,000, and gave it 
to Anderson to go and get the money. Mr. Anderson went around and 
found the cashier of the bank somewhere, not in the bank, but the 
cashier refused to let him have the money, stating that these were 
polinom times. Mr. Anderson brought the check back to Mr. Smith. 

. Smith tore it up with indignation, and, as they wanted the 
money, he then drew another check, made it payable to Mr. Carney, 
and Mr. Carney indorsed it and gave it to Anderson, and Anderson 
was gone about half an hour and came back, appearing to be in an 
excellent humor. He had a wrapped up in a newspaper, 
apparently a large package of money, as it would come from a bank, 
and he showed this to Mr. Carney and Mr. Smith in Mr. Smith’s 
room. Then by invitation, I believe, of Mr. Anderson, Carney got up 
and went to his room just across the hall with Mr. Anderson. There 
was a door opening back from Mr. Carney’s room, it having two 
doors in it, which led to a hall that went down to the floor below. 
The back door was left open. There was a table standing in the 
middle of the room, and Mr. Anderson took this package of money, 
as it was supposed to be, from his coat-pocket and put it upon this 
table, and then he and Carney went back. In a few minutes Mr. Ander- 
son came in smiling and said to Smith and to Carney, “I believe some- 
body has stolen that package ;” and Smith made the remark, “I guess 
we had better not make any fuss abont it; I guess we had better 
wait until after the election before we make any fuss about it;” the 
whole transaction, taken in connection, showing that the money was 
placed upon the table for certain parties to get it, and, taken in con- 
nection with other testimony, that it was to go for the votes of the 
Doniphan delegation, they being seven in number, and the amount 
of money placed on the table was $7,000. 

Mr, CONKLING. Is there any other evidence that they got it? 

Mr. MORTON. No. I just give the transaction as it appears. 
There is other evidence, however, showing at what time the Doni- 
phan delegation changed their support to Mr. CALDWELL. 

So much for the $7,000. It would take me a long time to read all 
the evidence in connection with the $7,000, which goes to show that 
Mr. Carney’s statement of the disposition of it is the true one; that 
Carney did not get the money, but that if was gotten by Smith, and 
the package placed by Mr. Anderson upon this table where it could 
be carried off. 

The whole amount of money which we have traced as being drawn 
about that time, and as being used, is about $77,000. A part of this 
money is not connected with this election in any way except by the 
time at which it seems to have been drawn from the bank by Mr. 
CALDWELL. For example, his account in Scott & Co.’s shows that 
between January 9, (and, by the by, that is about the time the can- 
vass commenced,) and January 28, he drew from that bank $23,967, 
and from the First National Bank $1,043; that Len. T. Smith drew 
from Scott & Co., from January 23 to February 11, $11,114; that 
Dr. Morris, to whose transaction I shall refer directly, drew from 
Jacob Smith, at Topeka, 85,000; Robert Crozier, $1,200; the Kansas 
Pacifie Railroad Company, through Anderson, $10,000. Carney re- 
ceived, as admitted, $15,000, and Anderson himself, subsequently, 
$5,000, making over $77,000. Some of these items we trace to this 
election, so that there can be little doubt as to what use was made of 
the money. 

First, we have the item of $15,000 peia to Carney after the election. 
Then we have the item of $7,000 which Smith drew, and for which the 
check was produced, which Smith swears that Carney got, and Carney 
swears Smith got, and was disposed of in the manner I have described. 
Then we have another item of $5,000 drawn by Dr. Morris, a lead- 
ing and active friend of Mr. CALD living in Leavenworth, who 
was up there for the pares of promoting Mr. CaALDWELL’s election. 
On the night before the first vote was taken, at about nine o’clock at 
night, he drew from the bank $5,000 upon his check. The evidence 
shows that the banker, Jacob Smith, understood that this money was 
used for political purposes, and all the circumstances surrounding it 
show that the money was drawn for the purpose of that canvass, and 
can leave no doubt that it was used in that election; and upon this 
point there is no contradiction. It was in the power of Mr. CALDWELL 
to have shown by Dr. Morris what other disposition, if any, was made 
of this $5,000; but Mr. CALDWELL did not attempt to explain the use 
of this $5,000. 

Judge Crozier, who was also there as the acknowledged friend of 
Mr. CALDWELL, and working for him, drew $1,200 on the night before 
the election, after banking-hours, from the bank, and passed it over to 
Len. T. Smith. Mr. Smith wanted the money; Mr. Smith was a man 
of large fortune at Leavenworth, whose cheek was good perhaps for 
$100,000; but Mr. Smith did not want to draw the money himself, and 
he got Judge Crozier to draw it. So, Crozier go the money after the 
b; had been closed, and handed it over to Mr. Len, T. Smith. 


Then there is the testimony in regard to $10,000 sent to Mr. CALD- 
WELL from Leavenworth ou the 22d. The testimony of Mr. Comstock 
is that on the morning of tho 22d, Mr. Martin, thè known agent of 
Mr. CALDWELL, came into Scott & Co.’s bank at Leavenworth and pre- 
sented a check from Mr. CALDWELL for $10,000, giving as his reason 
why he wanted to draw the money before banking-hours, that it was 
to be taken to Topeka that morning by the first train, which was to 
go out shortly after the bank would open. I cannot detail all the 
circumstances surrounding that transaction, but everything goes to 
show that the money was to be taken that morning to Mr. CALDWELL 
at Topeka, and the money was taken. 

Then there is the further transaction of $10,000, paid by the Kansas 
Pacific Railroad Company. Mr. T. J. Anderson was the agent of 
that company, resident at Topeka. The road runs through that city. 
On the 22d of January, two days before the election took place, the 
assistant solicitor of that company drew a check for $10,000, which 
Mr. Anderson took to the bank in Topeka and got the money upon, 
but Mr. Anderson failed to state what he did with the money. He 
was asked what use the money was to be put to. He said he t ht 
for the payment of taxes in the county due from the oat ut 
upon farther examination he took that back, and said he did not 
know what became of it; but the circumstances under which it was 
drawn showed that it was for the canvass, and the testimony after- 
ward offered showed that Mr. Len. T. Smith admitted that he had got 
that money, $10,000, from the Kansas Pacific Railroad Company. 
He expressly told Governor Carney that. 

There are other circumstances going to show what use was made of 
that money. Mr. CALDWELL . Carney after the eleetion 
was over that the Kansas Pacific Railroad Company had a to 
bear half the expenses of that senatorial election, but that they had 
not complied with their contract, and that he did not intend that 
they should have any legislation here until they did comply with the 
contract. Mr. CALDWELL told Mr. Clarke in this city, giving it as a 
reason why he had not complied with his contract to pay Mr. Clarke’s 
expenses, estimated at from twelve to fifteen thousand dollars, that 
the Kansas Pacific Railroad Company had not complied with their 
contract; that they had not paid what they promised to pay; andin 
the evidence taken before the legislature at Topeka, Mr. John P. Usher, 
formerly Secretary of the Interior here under Mr. Lincoln, and now 
the solicitor of the Kansas Pacific Railroad Company, testified that in 
a conversation with Mr. John D. Perry, the president of the Kansas 
Pacific road, in regard to business, Mr. Perry informed him that Mr. 
CALDWELL had demanded from the company the sum of $30,000 as their 
part of the expenses of his election. Mr. CALDWELL himself told Mr. 
Carney that that company was to pay a part of the expenses, and made 
the same statement to Mr. Clarke, giving it as a reason why he had 
not paid to Mr. Clarke or to his friends $12,000, Ten thousand dollars 
were drawn by that company, which they failed to account for, just 
two days before the election, and Mr. Smith told Mr. Carney on the 
evening before the election, “1 was out of money; I had drawn all 
the currency in these banks here; but I got $10,000 from the Kansas 
Pacific Railroad Company to-day ; I am now in funds again.” 

There are other matters in regard to the amount of money that I 
will pass over, smaller sums, as I do not intend to go into a general 
discussion of the evidence. Mr. CALDWELL, in his conversation with 
Mr. Carney, who was up there working for him upon the terms al- 
ready described, told Mr. Carney, after the election was over, that 
the election had cost him over $60,000 in cash ; and made the statement 
to Mr. Clarke in this city two or three times, in explaining why he 
had not complied with his promise to Clarke to pay $12,000 for his 
expenses, that the election had cost him from $60,000 to $70,000, and 
that he was then very poor in ready money. He made the statement 
to Mr. Anthony, the mayor of the city of Leavenworth, Mr. 3 
being in negotiation with him to purchase a newspaper in whic 
Mr. CALDWELL had an interest, that that election had cost him over 
$60,000. He madea statement to Mr. Burke, who was his debtor, he 
holding Mr. Burke’s notes to the amount of $6,000, that had been ad- 
vanced to enable Mr. Burke to carry on a newspaper in Leavenworth 
to support Mr. CaLDWELL’s election, that the election had cost him 
more than twice the whole amount of his salary, which would be 
$60,000, if he got the salary for the term, and that the amount he had 
paid to Mr. Carney was not more than ten per cent. of the actual 
amount of his expenses. He told Mr. Anthony upon another occa- 
sion, in conversation, that he had paid to Mr. Bayers, a member of 
the legislature, I believe, $2,500 for his vote. 
statement to Mr. Carney. 

It is not necessary to go into a detail of all the circumstances, or 
to allude to all these conversations; I simply give the substance. He 
also told Mr. Carney that he had not only paid Mr. Bayers $2,500 
for his vote, but that he paid James F. Legate $1,000 for his vote. 

Ishould remark that, in the previous negotiation between Mr. Car- 
ney and Mr. CALDWELL, in addition to paying this money to Mr. 
Carney, Mr. CALDWELL was to take care of Mr. Carney’s friends, if 
they voted for him; he was to provide for them as fully as he could. 
Mr. Carney afterward wrote to him several letters to get appoint- 
ments for his friends in that legislature who had voted for Mr. CALD- 
WELL. Upon one occasion he came to Mr. CALDWELL with a letter 
from one of these men asking for an appointment. Mr. CALDWELL 
took out from his pocket a memorandum-book, and seemed to look 
down one page as if he was looking over a list, and then he turned 
the leaf over and looked down another page part of the way, until be- 
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came to this man’s name, and said he, “ That man has been paid; I 
aid him.” And he said that Mr. CaALDWELL’s manner, that of a good 
usiness man, was that he had a list of all the members of that legis- 

lature, and that he looked over the list to see if that man had been 

paid, and he found he had been, and made that statement to him. 

Many admissions of Mr. CaLDWELL I have not time now to refer to. 
I will, however, in the conclusion of this argument, refer to the evi- 
dence more in detail, if it becomes necessary; bat to any Senator who 
has read this volume it will not be necessary that I should say any- 
thing more about it. 

The evidence shows that Mr. Clarke was an opposing candidate for 
the Senate. He had been a member of the House of ntatives 
from Kansas for four years, I believe, and in making his speeches in 
the canvass the summer before, it was announced that he was a can- 
didate for the Senate. A number of members of the legislature were 
elected upon the promise that they would vote for Mr. Clarke, but 
there was some opposition to him, and other members were elected sim- 
ply as anti-Clarke men. When the vote first took place Mr. Clarke had 
twenty-seven votes, the hahe vote of any man but one. But he 
was satisfied that he could not be elected. That evening while he 
was at supper he received a note from Mr. CALDWELL asking him to 
come to his room. He went to his room, and Mr. CALDWELL began to 
negotiate with him for his votes. He said to Mr. CALDWELL, “ Per- 
sonally I feel more kindly to you than I do tosome of these other men 
who have been making war upon me; but, Mr. CALDWELL, everybody 
knows that your strength in this legislature depends entirely upon 
money ; that you are buying your way through; and if my friends went 
for you I should be compromised and they would be compromised.” 
Mr. CALDWELL did not deny it; for it seems the demoralization was 
such there at that time that there was scarce any concealment about 
these o ions; and Mr, CALDWELL said to him, “ Success will take 
away the stigma; if I am successful, that will make it all right.” 
Mr. CALDWELL then suggested to him that he would pay his expenses. 
Mr. Clarke said that his expenses and those of his friends had been 
twelve or fifteen thousand dollars. The evidence shows that Mr. Clarke 
did not at that time agree to this, and Mr. Clarkeshowed a tenderness at 
all times iu admitting that he had withdrawn and transferred his friends 
to CALDWELL npon the consideration of the payment of this $12,000 ; 
and yet all the evidence, even Clarke’s testimony alone, omitting 
everything else, leaves no room to doubt that in point of fact that 
was the distinct contract, that Clarke was to withdraw, was to cast 
his influence for CALDWELL, and that CALDWELL was to pay to a Mr. 
Stevens a sum of not less than $12,000, and perhaps 815,000. The evi- 
dence shows that this contract with Stevens was concluded about 
two o'clock in the morning, The parties were up all night engaged in 
this negotiation. About two clock in the morning Mr. CALDWELL went 
to Mr. Stevens’s room, and the arrangement was there finally made 
that Mr. CALDWELL should pay the expenses of Mr. Clarke and his 
friends, estimated at not less than twelve nor more than fifteen thou- 
sand dollars. The evidence does not show that their actual expenses 
were half the amount; but that, perhaps, is wholly immaterial. 

In accordance with that arrangement there was a caucns held on 
the next morning at nine o’clock of Mr. Clarke’s friends. They were 
all present. Mr. Clarke weut into that caucus, and there said he was 
no 8 a candidate, and urged his friends to vote for Mr. CALD- 
WELL; and when the election came off at twelve o’clock in joint conven- 
tion, Mr. Clarke’s name was withdrawn, and all Mr, Clarke’s friends 
but one voted for Mr. CALDWELL. 

Subsequently Mr. Clarke called upon Mr. CALDWELL in this city, 
after the election was over, and after he had taken his seat, as Mr. 
Clarke says, to vara the appointment of a postmaster in the town 
where he lived, ut in which conversation the question of paying this 
money to Stevens came up. Mr. CALDWELL said every time—and the 
last conversation took place out here in the lobby—* I intend to pay 
Stevens.” Mr. Clarke says that he said to Mr. CALDWELL, “ What- 
ever you have agreed to pay to Stevens you ought to pay to him.” The 
money was not paid; and how this controversy began is not very 
clearly shown; bnt it may have originated, and I think probably 
did, from the very fact that the contract to pay this money to Clarke’s 
friends was not complied with. 

There is another feature of this case, Mr. President. I have already 

ken of the fact that the testimony shows that several members of 
this legislature admitted at the time that they bad been bribed, that 
they had negotiations on hand, that they had been promised this, 
that, and theother. Two said that they had asked so much, and had 
only been offered so much. There are repeated declarations proved 
that Mr. Len. T. Smith, Mr. Catpwer1’s principal agent, said that 
he could get a man for less than what had been offered or asked; 
and oace, when a man was presented to him to be sold, “ Why,” 
said ue, “T have already bought that man, and I only gave $500 for 
him. 

The evidence is direct and positive that this man Anderson paid to 
Mr. Crocker, a member of the house, the sum of $1,000 for his vote; 
and Crocker afterward backed out, and did not vote for CALDWELL, 
aud he handed the money back to a Mr. Carson, to be delivered by 
Lim to Anderson, but Carson kept the money. He knew that Ander- 
son could not very well sne him for it, and so he held on to it. We 
had Mr. Carson before us. He admitted that he had received the 
money and had kept it, giving as a reason that he had been working 
for Mr. CALDWELL there, and he thought he had a right to hold on to 
the money for his services. 


Then there is the testimony of Mr. William Spriggs, formerly treas- 
urer of Kansas; I believe a man of as good character as was before 
the committee, and I think no member of the committee doubted a 
single word that Mr. Spriggs said. He was there as one of Mr, CALD- 
WELL’s friends, and he said there was a self-constituted committee of 
some six persons, composed of Mr. Len. T. Smith, T. J. Anderson, 
Frank Drenning, McDowell, and perhaps another one; that they met 
in the morning and in the evening for the purpose of canvassing Mr. 
CALDWELL’S paperia They had a list of the members. They would 
run over the list, and, as they would do so, remarks would be made 
by the different members of the committee. Len. T. Smith would 
say, “Now that man is a little too high; I shall not close with him 
yet; I think I shall get him lower.” to another he would 
5 That is already fixed; I have closed with that man.“ 

. CARPENTER. Will the Senator allow me to interrupt him a 
moment? 

Mr. MORTON. Yes, sir. 

Mr. CARPENTER. Will the Senator add in that connection that 
every one of those six men, said to have been a committee, denied it 
on oath before our committee 

Mr. MORTON. I cannot state that, because it is not correct; but 
I will state how far it is correct. I said that Mr. Len. T. Smith had 
denied all knowledge of it. 

Mr. CARPENT. And all the rest of them that I heard testify. 

Mr. MORTON. Mr. McDowell denied it, he being one of the prin- 
cipal operators, and I do not think there was a man on the committee 
that believed Mr. McDowell. 

Mr. CARPENTER. Did not Drenning deny it? 

Mr. MORTON. Yes, Drenning did deny it, but made admissions 
which impaired the force of his testimony; and I do not believe my 
friend believed one word that McDowell said or that Anderson said. 
Anderson was on that committee, and I think we all that he 
pogori himself from the very beginning to the end of his testimony. 

is statements conflict with each other, and they conflict with the 
whole body of the testimony. He denied what was proven by a num- 
ber of men there, and his admissions as to his own receipt of $5,000. 
There was conflicting testimony, but there was not any more than 
would be likely to happen in any lawsuit where there is a millionaire 
on one side, and where there are reputation and position at stake, 


aided by counsel and large influence. 
Mr. C ENTER. I wish simply to call my friend’s attention on 
that icular point. What he is stating as the undoubted fact of the 


case, he is stating on the testimony of one man, who is contradicted 
directly by three or four others. 

Mr. MORTON. Three others; and other evidence shows that those 
three men, every one of them, were e there in the purchase of 
votes; they were the corrupt manip rs of this transaction. If 
my friend wishes it, I will give him the testimony. I will refer him 
to a scrap or two of testimony on this point. I will read from the 
113 Mr. Spriggs. I think every member of the committee 
believed Mr. Spriggs, and I think we all, when he went off the stand, 
felt that he had told the truth. 

Mr. LOGAN. Will the Senator allow me a word in reference to 
these statements about all of us believing so and so? He will find 
in Mr. Spriggs’s testimony that he testifies that he had a conversa- 
tion wit . CALDWELL on the Tuesday before the election, in Mr. 
CaLDWELL’s room, at Topeka. Mr.CaLDWELL’s physician swore that 
he attended him in Leavenworth on that very same day, and gave 
him medicine. 

Mr. MORTON, There was just that contradiction. This man was 
mistaken in to the date. 

Mr. CARPE) He fixed the day most particularly with refer- 
ence to the election. They all about when the election was, 
and then he fixed the day positively; and now it turns out from the 
testimony of the physician that CALDWELL was in Leavenworth, sick 
abed on that day. 

Mr. MORTON. There was a mistake of one day in the date, a most 
trivial mistake; and my friend now cannot, for his life, I venture to 
say, tell the day when this investigation began and when it ended; 
because we cannot, any of us, remember such thi 

Mr. LOGAN. That is not necessary; and that is no legitimate argu- 
ment in the case. I merely called attention to the fact, as the Sena- 
tor was speaking of Mr. Spriggs’s eee rea being so reliable, that it 
was of a character that was totally contradicted by every witness on 
the stand. Mr. CALDWELL was sick for several days, at Leavenworth, 
and Mr. Spriggs said he talked with him on the Tuesday before the 
election, in his own room, at Topeka. Mr. Carb wis doctor and 
minister both testified that he was sick at home, at Leavenworth, at 
the very time this man said he had the conversation with him at 
Topeka. 

Mr. MORTON. They did, by the physician, prove that on that par- 
tienlar day he was at Leavenworth; but he took the cars there at 
night, or the next day. 

r. LOGAN. That was the evening of the election? 

Mr. MORTON, O, no. 

Mr. LOGAN. Well, it is immaterial. 

Mr. MORTON. He went to Topeka the next day after the physi- 
cian said he was sick in bed. The physician undertook to 2 the 
date by reference to the charge he made against Mr. CALDWELL; but I 
am not mistaken, I think, in the fact that my distinguished friend 
from Illinois did at the time indorse Mr. Spriggs’s testimony. He did 
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state, on this floor, (and if I do him injustice he will correct me,) 


of money for their votes, and I told him that I knew two members, I believed, that 


that he indorsed the statements in the report, all except the resolu- 
tion as to what should be done. I think every member of the com- 
mittee in regard to the facts, unless it was my friend from 
Wisconsin. 

Mr. CARPENTER. The Senator should state, in that connection, 
that I not only did not agree, but expressly di and dissented, 
in the committee, to the findings of fact. 

Mr. MORTON. My friend did disa all the way through, I think. 

Mr. LOGAN. I do not think that has anything to do with the case, 
and the Senator 8 not to use that kind of argument. I stated in 
the Senate that I dissented from that report; it is entirely immate- 
rial on what ground I dissented from the report—whether as to the 
conclusion or the statements of fact, makes no difference. I have a 
right to pnt my dissent on such theory as I see proper. 

. MORTON. Ido not want to be pisces in a false position. I 
understood my friend to agree to the whole 1 except as to the 
resolution, and I think his remarks, as recorded in the Globe at the 
time the report was submitted, will show that he dissented from the 
conclusion; and I think the Senator from Rhode Island [Mr. ANTHONY] 
made the same dissent. He dissented from the conclusion. 

Mr. LOGAN. You may put it on that ground; but we dissented 
from the report; and I most emphatically do dissent from it now. I 
do not care what ground you put it on. Iam not compelled to agree 
that everything stated in the report as to the testimony is the fact. 
I do not say that the report falsifies the testimony; but I have a right 
to say whether a man is contradictory or not, and form my own con- 
clusions as to testimony, and that is what I am doing. 

Mr. MORTON. Mr. President, I read an extract from the testimony 
of Mr. Spriggs: : 

Wo had a roll of the senate and of the house and kept them, and we would com- 
pare notes, and then such a member of the committee would be sent that day or at 
such a time to see such mem of the house, and such another one to see some- 

else, whoever we thought would be the best man for that particular place, 
and then we would meet again at such another hour, and report what we had done 
and what success we had and in some quite a number of times, I do not know 
how many. In making tho report and comparing notes there was one member of 
the committee would re; in calling over the names he would come to such and 
such a man and be would say,“ We had better not count that man yet; that is un- 
der negotiation, and he is a little too high ; I think I can bring him down some.” 

estion. By “ negotiation ;” was that a bargain for a price! 
nswer. Yes; that was a bargain for a price. 

Question. How many occurrences of that kind were there? 

Answer. was but one man that made that kind of reports. 

tion. Who was he? 

nawer, That was Len. T. Smith; bnt still I am totally unprepared to say the 
number of times. 
wee Did any other member of the committee report negotiations of that 


Answer. No, sir. 
guea, Of members being approached in that way! 
aa og No, sir; I have no recollection of any other member of the committee 
oing it, 
Question, Was there any understanding in the committee that Mr. Smith was 
the member of the committee who was to conduct negotiations of that kind? 
Answer. Well, whether there was anything said or not I do not know, but there 
was a general kind of consent that he was to do that ness. 
— How many members did he re being in negotiation? 
nswer, That is what I say I could not ; quite a number; I can give one or 
two instances that occur to my mind. 
p orl Can you remember their names? 
nswer. I can remember one name very distinctly. 
Question. Whose nume! = 
aun It was Mr. T. C. Sears. He happened to be the senator from my own 
strict. 
88 Can you recollect any other names? : 
newer. It does seem to me, since I have heard Snead’s name called here to-day, 
that that was one, but it had passed out of my mind. Since I heard it called here 
to-day, I thought that that was another member mentioned there. 
aestion. Were there other members mentioned there? 
newer. Yes; quite a number. 
Question. Did he re to this committee that he had agreed with any of the 
members u a price 
Answer. Nes „sir, several; and Mr. Sears, I asked him the question. I think that 
is about the eet Siperr iy Lasked him touching that subject. Lasked him what Mr. 
Sears asked. e said $5,000. He said he had offered him $2,500, and he could 
not give the five thousand unless he could not secure enough without it. 


And there is much more of the same character that I have not time 
to read 


Mr. CARPENTER. That is all hearsay. 
Mr. MORTON. My friend can make his speech when his time comes, 
I have no doubt. * 
Mr. Spriggs further testifies as to conversations with Mr. CALDWELL: 
I will say this much in the beginning: about the time that this committee was 
arranged, I had a little conversation with Mr. CALDWELL. 
uestion. What was that? 
nswer. I told Mr. CALDWELL the condition upon which I wonld support him, 
and after we agreed upon those terms, he made some suggestions to me as to what 
he wanted me to do. 
uestion. What were those conditions npon which you were to support him! 
nswer. The conditions were, that two years from that time he would just as 
earnestly work for the election of T. Carney, 9 as Mr. and 
Mr. Carney's immediate friends, including myself, would work for him then. 
uestion. Was that all the condition? 
swer. Yes, sir; that was all the condition that was made between us. Ibe- 
lieve I said to Mr. CALDWELL that in this committee we were arranging I did not 
want this man Legate; I did not want Legate to be allowed to come about the 
caucus. On them conditions I would go to work. 


Farther on: 
Question. Was anything said in that conversation about the use of money or 
ty of paying money for votes! 
Answer. I will fast tell you what Mr. CALDWELL said to me abont it. He asked 
me if I know any members of the legislature that could be influenced by the use 


had the reputation of having been influenced in their votes on former occasions. 
Question. Did you mention their names? 
Answer. Yes, sir. 
Question. Who were they? 
Answer. Mr. Luce was one. 
nestion. Mr. Luce who sits there ? 
nawer. Yes, sir; and the other man—I cannot call his name. 
nestion. Where was he from? 
nswer. I cannot recollect; but I recollect telling him there were two who had 
the reputation of having been influenced on former occasions or a former occasion. 
eee What did Mr. CALDWELL say in reply to that! 
nswer. He said if I found any members that wanted a little money for votes, 
to send them to him and to Len. Smith. 
Question. Was that all that was said upon the subject? 
Answer. Mr. CALDWELL said there was another of high-toned gentlemen 
there in the! that wonld not sell their votes, but they put it in this way: 


that they had been to a pretty heavy ex) in carrying their clection, and they 
47 5 want their expenses paid, and, if I met with any of that class, to send them 
to him or to Len. 


I simply read these as illustrations. I will now read a passage 
from the testimony of Mr. Carney. Mr. Carney gives the details of 
an interview between Mr. Smith, Mr. CALDWELL, and himself. He 
went to see Mr. CALDWELL at the request of Len. T. Smith: 


He asked mo then to go and see Mr. CALDWELL. Mr. Smith and myself went to 
Mr. CALDWELL's room. Mr. Smith said to Mr. CALDWELL that ho had involved him 
to the amount of abont $40,000, 

Question. Mr. Smith stated to Mr. CALDWELL that he had involved himself? 
inane He said, I think, “I have already involved you to the amount of about 

By Mr. HILL: 

mestion. Involved Mr. CALDWELL? 

nswer. Yes, sir, involved Mr. CALDWELL; and, says he, “Now must not be 
alarmed; you must expect to expend money in the beginning of this contest; that 
is to get a status before the legislature You have got to the other candidates 
in N vote, and if yon have not nerve and courage enough to do that 
you bad better withdraw from the canvass. That had to be done.” Mr. CALDWELL 
wanted to know how much it would take, how much he thought it would take to 
do it, and Mr. Smith said he did not know. I do not remember that he stated it. 
Ie asked me. Well, I said to him I thought he might do that for the sam he ex- 
pected to expend, or had proposed, or may be for a little less than that sum, w. 
was a quarter of a million of dollars. p 


It turns out that before the arrangement was made between CALD- 
WELL and Carney for the $15,000, Mr. CALDWELL and Mr. Smith said to 
Mr. Carney, “ We intend to carry this matter if it costs us $250,000,” 
and this was the remark referred to by Mr. Carney in this conversa- 
tion. Mr, Smith made the same statement : “ We intend to elect CALD- 
WELL if it costs us $250,000.” 

That seemed to startlo him, and he said he was not prepared to do anything of 
that sort. Mr. Smith replied that was all nonsense; that it would take but a small 
sum more; and if he did not make it åncceed, he said, “If you will let me on 
and have my own way, and I do not make it succeed for you, I will pay halt the 
expenses myself.” Mr. CALDWELL said. Len., that is fair,” and slapped him on the 
knee; “go ahead, and I will stand by von.“ I think that on another occasion Mr. 
Smith asked me to go with him and I went the second time, and what oc- 
curred was similar. 

It seems from the testimony that Mr. CALDWELL became despondent 
several times, and thought the thing was costing him too much, and 
Mr. Smith had to strengthen him and stiffen him up. i 

I will read an extract from the testimony of Mr. Anthony, mayor 
of Leavenworth. He says: 

Question. Did you ever have any conversation with Mr. CALDWELL in regard to 
what that election had cost him, or anything on that subject ? 

Answer. He romarked to me, incidentally, I think last summer, in regard to the 
cost of the election. : 

aestion. What did he say abont it? 
newer. He said to me that it had cost him about $60,000. 
8 Where was that statement made to you! 
newer, That statement was made to me when he was conversing with me about 
my purehasing the Bulletin office, in Leavenworth. 

He testifies in regard to a conversation he had with him as to what 
Bayers’s vote had cost him; that it had cost him $3,000. 

Mr. Carney testifies : 

8 How much have you heard him say, if anything, that it cost him? 

nsawer. I bave beard him say it cost him over 860, 000. 
guorion. When did he tell you that? 

nswer. After the election. 
Question. Over $60,000? 
Answer I have heard him state that. 


And Mr, Carney testifies that in several conversations with Mr. 
. (CALDWELL) told him that. It seems that these notes 
given for the $15,000 were not paid at the time they were to be. Mr. 
CALDWELL excused himself to Mr. Carney, first, because the Kansas 
Pacific Railroad Company had not complied with their contract, and 
becanse he had run short of ready money, and frequently told him 
that the election had cost him over $60,000, and this although Mr. 
CALDWELL had repudiated his contract with Mr. Clarke for the 
$12,000. Mr. Burke, who was the editor of the Leavenworth Times, 
and supported Mr, CALDWELL during the canvass, and to whom Mr, 
CALDWELL had loaned $6,000 with the understanding that a part of 
it was not to be paid back; and suit for it was afterward brought 
and only part of it recovered, says in his testimony : 

I had two or three conversations with him at different times, but that was about 
the gist of it all. Ho remarked, I believe, samething about paying Mr. — 
election expenses, and I suggested that that Was a pretty large item. He 
said it was, but not more than ten per cent. of the whole amount. 

He had confessed to the $15,000 to Carney, and he said that that was 
not ten per cent. of what had been the cost of the election. 

The Senator from Mississippi [Mr. ALCORN] calls my attention to 
the testimony of Mr. Thomas, a man who I think impressed the com- 
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mittee very favorably; and everybody who heard it, I think, believes 
he told the truth. He went, at the instance of a man by the name of 
Steele, a member of the house, to see Len. Smith. Steele intimated 
that he would vote for CALDWELL for $800. He said that everybody 
was being paid, and he might as well Ll gt He got Mr. Thomas 
to goandsee Mr. Smith. Mr. Thomas called upon Mr. Smith, and then 
Mr. Smith told him, or gave him to understand in the conversation— 
Ithink McDowell was present—that he had already bargained for that 
man’s vote for 8500, and had paid him the money, and Mr. Thomas 

went right back to Steele, and told him abont it, and Steele did not 
deny it, but had evidently been trying to get a! T sum. 

I have not time to urther into this testimony to-day, but 
I will say this in to it: while there have been contradictions 
in to a number of points, yet, taking the whole body of this 
testimony together, it stands impregnable; it dovetails together; 
and the conclusion is irresistible that Mr. CALDWELL’s election was 
procured by money—a portion of it is admitted, undenied—and that 
it was paid to members of the legislature and paid to other persons 
for their services, was paid to one opposing candidate, was promised 
to another opposing candidate. 

Mr. President, in presenting the law in this case, as I have tried to 
do, and in referring to this testimony, I am simply endeavoring to 
discharge my duty. It has been an unpleasant one; one which I would 
have gladly avoided, but the Senate devolved it upon the commit- 
tee, and the committee have devolved it upon me. If the Senate 
shall come to the conclusion, in the face of all this evidence, that Mr. 
CALDWELL is not guilty, that these charges are false, I shall be as 
well satisfied as any member of the body. But the Senate has a duty 
to perform to itself, a duty to perform to the country. It is a case in 
which mere sympathy should not be allowed to operate beyond a 
given point. We cannot afford to have it unders that member- 
ship in this body is a thing to be purchased; that men can go into 
a legislature, wholly unknown or almost so, without any political 
pein , can put everybody aside, and buy their way into the Senate 
nited States. When that shall come to be the understand- 
ing in this country, the honor and glory of this body are gone, its 
power is gone, and its influence in the country from that time is gone. 

Mr. ANTHONY. I move that the Senate do now adjourn. 

The PRESIDING OFFICER, (Mr. Ferry, of Michigan, in the chair.) 
The Senator from Kansas [Mr. CALDWELL] has risen for some 1 ese 
aes ANTHONY. Certainly, I will give way to the Senator 

ansas. 

Mr. CALDWELL. I simply desire to say that I have prepared a 
statement to make to the Senate on pas question, but my voice is so 
much affected by a severe cold that I know it will be impossible for 
me to read it. I should like to send it to the Secretary’s desk and 
have it read now, to follow the speech of the Senator from Indiana. 

Mr. CARPENTER. I hope my friend will give way to a motion to 
adjourn. 

r. EDMUNDS. O, no; the Senator from Kansas ought to be 
allowed to make his statement in answer to the Senator from Indiana. 
That is only fair to him. 

Mr. CALDWELL. I desire to say, further, that there are many 
things that the Senator from Indiana has said in his argument that I 
can reply to and refute. I refrain from doing so now, but I shall do 
so before this subject is disposed of. 

The PRESIDING OFFICER. The Senator from Kansas sends to 
the desk a statement to be read. 

Mr. STEWART. I think the Senator had better have it read in the 
morning. 

Mr. CALDWELL. I should like it to go out to the country with 
the argument of the Senator from Indiana. I think it will be a pretty 
good antidote to his speech. 

Several executive messages were received from the President of the 
United States, by Mr. BABCOCK, his secretary. 

Mr. CAMERON. It seems to me that this reply of the Senator 
from Kansas can hardly be listened to with attention now when the 
Senate is fatigued ; and as the day is pretty well spent, I would move 
that the matter be postponed until to-morrow for the purpose of hav- 
ing an executive session. 

he VICE-PRESIDENT. The Senator from Pennsylvania moves 
that the further consideration of the subject be postponed until to- 
morrow. : 

The motion was agreed to. > 


EXECUTIVE SESSION. 


Mr. CAMERON. Now I move that the Senate proceed to the con- 
sideration of executive business. 

The motion was to. 

After thirty minutes spent in executive session, the doors were re- 
opened; and (at three o’clock and forty-five minutes p. m.) the Senate 
adjourned. 5 


IN THE SENATE. 


TuEspAY, March 11, 1873. 

Prayer by Rev. J. G. BUTLER, D. D. 

The journal of yesterday’s proceedings was read and approved. 
WITHDRAWAL OF PAPERS, 

Mr. WRIGHT. I ask leave to withdraw the papers in the case of 


Berry, McFall & Judd. There was a favorable report in the case, and 
a bill, I believe, passed both Houses, but failed for want of the sigua- 
ture of the President. There has been no adverse report. 

The VICE-PRESIDENT. Leave will be granted if there be no 
objection. 

n motion of Mr. LOGAN, it was 

Ordered, That Dr. M. E. Walker have leave to withdraw her petition and papers 
from the files of the Senate. 

On motion of Mr. BUCKINGHAM, it was 


That E. W. Whitaker have leave to withdraw his ee and popsa 
of the 


from the files of the Senate on filing copies of the same with the Secretary 


CHARGES AGAINST SENATOR CLAYTON. 


Mr. CLAYTON. Lask consent of the Senate to make a few remarks 

on a question of 8 

Bo VICE-PRESID Leave will be granted if there be no 
objection. 

r. CLAYTON. It will be remembered that some thirteen or four- 
teen months ago a special committee of this body was raised, charged 
with the investigation of certain allegations against myself, set forth 
in the testimony of two witnesses, Wheeler and Whipple, given before 
the Committee on Southern Outrages. It will also be remembered 
that at the expiration of the session preceding the last a partial re- 
port of that committee was made, but the testimony was not submit- 
ted with the report. A short time before the close of the last session 
a full report was submitted, with the testimony, which is now upon 
our tables. I did not deem it advisable at that time, so near the close 
of the session, and to the prejudice of public business, to ask the Sen- 
ate to take up that report. I desire now to ask that the Senate, after 
the casé of Mr. CALDWELL, which is now before the Senate, is disposed 
of, will take up, consider, and pass judgment upon the testimony and 
reports submitted by the committee in my case. 

he VICE-PRESIDENT. Does the Senator make any motion? 

Mr. CLAYTON. No, sir. 
Mr. WRIGHT. I ask leave to offer the following resolution: 
Resolved, That the charges made and referred to the select committee for inves- 


tigation, affecting the official character and conduct of Hon. POWELL CLAYTON, 
nomee , and that the committee be discharged from their further con- 
eration. 


I shall not ask the consideration 6f this resolution now, but I give 
notice that I shall call it up immediately after the resolution now be- 
fore the Senate is disposed of. 

Mr. NORWOOD. Mr. President, as the ch against Senator 
CLAYTON have been referred to, I wish to call the attention of the 
Senate to one fact. The evidence as prinia contains the report of 
the majority, and the views of myself as the minority. Probably 
Senators might not understand the arrangement unless their atten- 
tion was called to it. Irise, therefore, for that purpose. The views 
of the minority have been placed at the back of the volume, com- 
mencing at page 378. There are what purport to be views of the 
minority in the beginning of the volume. That is an arrangement 
by the printer which I do not understand. I suppose if was a mis- 
take of his without any direction from any one; but the views of the 
minority are in the back of the volume. 

SENATOR FROM GEORGIA, 

Mr. MORTON.. Is there a motion pending ? 

The VICE-PRESIDENT. There is not. 

Mr. NORWOOD. Will the Senator from Indiana give way to me 
for a moment ? 

Mr. MORTON. Yes, sir. 

Mr. NORWOOD. Mr. President, Mr. John B. Gordon, Senator-elect 
from Georgia, whose certificate has been on our table for some days, 
is now present, and I ask that he be sworn in. 

The VICE-PRESIDENT. The Senator-elect will present himself 
for the purpose of being qualified. 

Mr. GORDON thereupon advanced to the Vice-President’s desk, and 
the oaths prescribed by law having been administered to him, he 
took his seat in the Senate. 

ISLAND OF MACKINAC. 

Mr. FERRY, of Michigan. I submit a Senate resolution, which I 
ask to have read and considered at this time. 

The resolution was read, as follows: 

Resolved by the Senate, That the Secretary of War be directed to consider the ex- 

ency of dedicating to the public use so much of the island of Mackinac, lyin 


n the Straits of Mackinac, within the . of Mackinac, in the State of Miche 
the United States un 


and set as a national public park, or grounds, for health, comfort, and —— 
ure, for benefit winent of the people; that all persons who shall te 
or settle upon or occupy the same or any part thereof. erun . as herein provi 

be considered and removed therefrom ; that said public — 995 shali 
be under the exclusive control of the Secretary of War, whose duty it 
make and publish such rules and lations as he may deem necessary or r 
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with said park, to be 888 under his direction, in the management of the 
same and iu the construction of roads and bridle-paths therein. He shall provide 
ngai nst the wanton destruction of game or fish fonnd within said park, and against 
their capture or destruction for any purposes of use or profit. He also shall cause 
all persons trespassing upon the same, when by law thus set apart, to be removed 
therefrom, and irrig Apgar be mab the ole to isko all such measures 25 we 
necessary or proper to fully carry ou e objects and purposes expressed; and that 
the Secretary be required to report to the Senate, at the 8 next session 
of Conesa, whether or not such dedication would be incompatiblo with the public 
service. 


Mr. FERRY, of Michi Mr. President, I ask the indulgence of 
the Senate to occupy a few moments in stating why I desire this res- 
olution to and to very briefly call attention to some of the con- 
siderations which have moved me to take steps toward the attain- 
ment of a measure wholly in the interest of the public good. 

M 1 was to invite action upon this project, by the passage 
of a bill, of like features, at the late session of Congress. The extraor- 
dinary pressure of pert matters precluded the ibility of con- 
sideration. Notwithstanding the approval of both Military Commit- 
tees of that pies py following the concurrence of the Secretary of 
War, the rules of the Senate, rigorously enforced, barred what I had 
good reason to believe the ready page of the bill. Since it could 
not be reached, and fell with other measures by the termination of 
Congress, I desire now to so far recur to it as to call public attention 
to the subject, that during the months of recess before us popular 
judgment and comment may find way to the next Congress, in ap- 
proval or disapproval of what I am persuaded will verily subserve 
the general welfare. 

As the bill expresses, its object is to set apart as a national park, 
and dedicate to the 1 use, all of the public grounds, except 
the necessary surroundings of the fort, now held by the Government 
within the island of Mackinac, as a military reservation or other- 
wise. If in past years this island was considered as a point of 
such strategic importance as to warrant its withdrawal from public 
sale, it certainly cannot longer be regarded as so essential to the 
national safety as to be continued in the sense of an indispensable 
military reservation. Whatever of importance may have attached to 
salient points along our northern border, as coming within the scope 
of national guardianship and retention against the possible event of 
rupture with the British government, these fears may henceforth be 
regarded as 8 War with England would be American oe- 
cupation of her Canadian 8 For military purposes, there- 
fore, we no longer need to hold the island of Mackinac. This fact is 

ractically recognized by the dilapidated condition of the fort, now 

eft to cramble into decay by the indifference shown by the Govern- 
ment to any expenditure looking to the preservation of the military 
works at that post. Were it otherwise, and the point deemed of 
any importance in respect to future military necessities, this design 
does in nowise conflict with any such use of the island which the 
sant Tex erage of the country might demand. It seeks not to 
divert from, but to keep it, as now, under the continued control of 
the War Department of the Government. In the possibilities of the 
future, the use to which it is proposed to dedicate the island will not 
prejudice or defeat the utilization of the spot as a base for military 
operations. Then, as now, the Government will have the same access 
to and occupation of its area for all purposes of public emergency. 
There can be, therefore, no military objection to the purpose sought. 
To place this beyond donbt, during the late session I formally in- 
vited the attention of the Secretary of War to the provisions of the 
measure, and asked his consideration and approval of the same, if 
deemed compatible with the public use and safety. The General of 
the Army was also conferred with upon the subject. The officer hav- 
ing military charge of the lakes was called n to express any ob- 
jections which might occur to him against the adoption of such a 
measure, Besides, as stated, the Military Committee of the last Sen- 
ate fully considered the proposition, and now all these may be said 
to have given their unqualified approval of the measure. 

I have said this much upon the military aspect of the case, more 
because of the fact of the reservation being a military one, and held 
as such, and gt considered by the public as of some strategic 
importance. en in the early yare of our lake navigation the com- 
merce of the lakes passed through the north channel, between Macki- 
nac and Round Islands, the fort on Mackinac Island commanded this 
commerce. Of later years it has been found that the better one is what 
is now known as the south channel, through which the great part of 
the growing commerce of these lakes passes, and really Mackinac is 
too distant from the course taken to be of any practical use in a mili- 
tary espionage of this branch of national pursuits. 

It is a significant historial commentary of this, that Old Mackinac, 
on the main-land of the lower peninsula of Michigan, was where the 
English first erected their fort, following in the wake of the Indian 
choice of the like spot as the commanding one of the straits. The 
island of Mackinac was not till 1780 selected as a locality of any im- 
portance, and then by the English as a place of security, by its isola- 
tion, from the surprises and incursions of warlike savages. The mas- 
sacre of the English garrison at Old Mackinae by hostile Indians, 
in 1763, led to the selection of Mackinac Island as the more secluded 
and consequently safer, rather than the most commanding location 
for the N defense of the straits. The island falling into our 
hands by the definitive treaty of peace of 1783, retaken by the Brit- 
ish in 1812, and restored by the treaty of Ghent in 1814, bas, by these 
successive transitions, historically grown into military fame. The ob- 
servant and instinctive Indian chose better when he established his 
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point d'appui at Old Mackinac, where the straits are but four miles 
wide, and the narrowest point, rather than, as the white man since has 
done, on an island seven miles distant from the course of commerce. 

It will hence be noticed that whatever may be the reasons for re- 
taining possession of the island for Government uses, it cannot chiefly 
be considered as of much military significance to the nation. Of tra- 
ditional and historical value it possesses much to endear it to the 
people, and as one of the earlier landmarks of national boundary and 
fistory, it will not easily pass out of annals or recollections. 

In the estimation of the natives, who made it a point of interest 
bordering upon veneration, the island was not only of singular beauty, 
but made sacred to them by legends and traditions from immemorial 
tribes and races. 

Its antiquity is worthy of note. As early as the Puritan landing it 
was trodden by whites, for the French occupied and roamed about 
it in 1020. At Old Mackinae, Père Marquette established his mission 
in 1671, and following his death this mission of peace was transformed 
into the seat of war. Thousands of Indian warriors held their coun- 
cils and dances, and planned their murderous forays at these notable 
chief quarters. The confederate tribes gathered here to devise ways 
and means to capture and destroy tribal foes. It was the grand place 
of meeting and point of departure for trade and war. Here the scalps 
were brought and counted, the wampum distributed, and the warrior 
decorated. 

So near this scene of warlike sway, where whoop and song made 
nightly orgies more terribly hideous, it was not strange that the 
superstitious Indian, beholding in the distance an island of much nat- 
ural beauty and grotesque crest, three hundred feet above the watery 
surface, naturally clothed its striking features with the supernatural, 
naming it “the island of giant fairies.” 

To this day the Indian looks upon and treads the almost unbroken 
surface of Mackinac with much of the veneration which inspired his 
early fathers when they first saw and consecrated to the Great Spirit 
the favored island. 

It is, Mr. President, to hold intact, as far as practicable, this island, 
fast becoming the favorite of the white man as well as Indian, that 
I seek by the measure proposed to guard against its natural curi- 
osities and beauty being lessened or destroyed by the hands of wanton 
despoilers. We cannot too early or too surely arrest and preserve 
from decay relics of national history or fame. We owe it to ourselves 
and to the future to grasp and fix in some form to hand down to 
terity, all points or incidents of historic value which serve to illus- 
trate the march of the nation. I would add this example in perpetuity 
of that worthy record, that this, with other national memorials, may 
not perish, but brighten with the lapse of time. In what better or 
surer way can this be done, in this instance, than by devoting the 
reservation to the free use and pleasure of the public, and by this 
very dedication to that object lead each and every visitor and con- 
stituent of the nation to take a personal interest and mako it an indi- 
vidual matter to protest against any form of vandalism calculated to 
lessen its value and favor? 

By the act setting apart for the public the distant, wilder, and 
grander areas of the Yosemite and Yellowstone, the desire of the 
people is disclosed to do something looking to the protection and 
perpetuation of places of natural curiosities as national possessions 
for general enjoyment. With all of their podang traits, the Amer- 
ican people are developing in many ways the love for the beautiful. 
The practical is sharing somewhat with the æsthetical. 

Vastness and grandeur will be sought in the parks of the Yosemite 
and Yellowstone, at the cost of distance and inconvenience. Mack- 
inac lies in the path of the lakes, with proximity and ease to invite 
to its charms. Nine miles in . with au area of six 
thousand acres, about two thousand of which the Government owns ; 
its altitude greater than other islands of the straits ; its famed suc- 
cessive strifes for national possession in the memorials of the “ Brit- 
ish landing” and “ Fort Holmes,” whose imperishable moat records 
the fall of an American hero; its natural curiosities of “ arch-rock,” 
“sugar-loaf,” aud rocks and caves of legendary incident, these in- 
terspersed with profusion of variegated perennial growth, contrast- 
ing with the hue of transparent waters embracing it; and to this 
unique scenery add the surrounding spectacle of waters dotted with 
islands and flecked with sail and steam, the horizon frequently 
decked with mirage—breath of antagonizing vapors—and we find 
the source of attraction which is fast making this island the most 
noteworthy of the group which adorns the uniting waters of Lakes 
Superior, Michigan, and Huron. Already hundreds flock there dur- 
ing the heated season for escape from warmer latitudes, Plunged in 
cool waters, the island is fanned by a temperature whose invigorat- 
ing effect is the avowed experience of sojourners. Famous for 
he product of its waters, it is also celebrated for the salubrity of its 
climate. 

Situate about three hundred and fifty miles from Chicago, and say 
three hundred from Detroit, it has heretofore been reached only by 
lake navigation. Steamers daily touch there from either way. 

Many have no objections to Serene the water, others dislike to 
venture upon its restless surface, and this unavoidable means of ap- 
proach has, to a t extent, dissuaded large numbers from seeking 
its pleasures and benefits. Two lines of railroad will soon be com- 
pleted, terminating at Old Mackinac. A company has organized to 
construct a road connecting-with the Northern Pacific, and, meeting 
opposite this terminus, to form a transcontinental route to the Pacific, 
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broken only by the four miles passago of the straits. Within sight 
of ihe moving masses upon this future national thoroughfare, and in 
fall view of the commerce of the chain of lakes, it needs no prophetic 
oye to forecast the prominence in store for such an easily reached and 
charmingly situated summer retreat. 

The legislature of Michigan, the State I have the honor in part to 
represent, within thé jurisdictional limits of which the island lies, 
alive to the value of this place of resort to the people of the nation, 
has recently passed a concurrent resolution, already presented to and 
ordered printed by the Senate, which earnestly commends the pro- 
ject. The public press, reflecting various sections, join in its com- 
mendation. Con already has passed two acts—one of donation, 
the other of sale—conveying title to a portion of the reservation. 
Others are applying for like acts for purchase. Gradually, in this 
manner, the tract will be dissipated and the nation thus dispossessed 
of the whole reservation unless, by some general measure like the 
pro one, it is finally and effectually vested in the public. Ima 
add that the plan makes provision for the fullest freedom, right, an 
enjoyment to all, of this romantic island. Reserved by the executive 
order in 1827 for public use, let it, by the legislative en in 1873, 
be perpetuated to a broader and more useful national service, that 
the people may for this new boon find fresh cause for pride in 
and ‘iene to a Government that blesses while it protects and 
provides. 

Mr. President, I have deemed it in place to say at least this much 
in behalf of Michigan, whose citizens, speaking for themselves and 
for the people of the whole land, thus invoke Federal aid to make free 
and sacred to the nation an historic spot for the public LT hope, 
red there will be no objection to the adoption of this preliminary 
resolution. 

Mr. SAULSBURY. Mr. President, it seems to me-that this is a 
very inanspicious time for us to enter upon such a project as this, It 
ought to be considered at greater length, and requires more time than 
we shall be able to devote to the consideration of the subject now. 
It involves the principle whether we shall now dedicate throughout 
the States of this Union certain portions of the public land for public 
parks and thus become involved in the expenditure of money here- 
after. I prefer that this matter should go over. 

Mr. FERRY, of Michigan. I was unable to hear all that the Sena- 
tor said, but supposing that he intended to make an objection to this 
resolution, I will state to him that this resolution merely directs the 
Secretary of War to report to the next session of Congress whether 
in his judgment it is oe ela with the public service to make such 
a dedication of this island. 

Mr. SAULSBURY. I understand that the resolution is nominally 
a resolution of inquiry, hut it is a movement looking to legislation 
for the dedication of public parks throughout the different States of 
this Union. Therefore, at this early stage of the movement, I give 
notice that, for one, I am opposed to all these projects, and oppose 
this one now in its inception even as a matter of inquiry. I do not 
think we ought to enter upon such a measure at this time. 

Mr. FERRY, of Michigan. I should not have offered the resolution 
at this session had not the Senate already set the precedent by the 
adoption of similar resolutions of inquiry, one on Thursday last, and 
another yesterday, submitted by the Senator from Indiana, [Mr. 
Morton, | and I have taken care to keep within the rule fixed by 
past usage. The resolution which I have offered is, I think, in order, 
as other resolutions of like import have been so raled by the Vice- 
President. The Chair, therefore, having ruled it in order, I have 
supposed that I was but doing my duty, and exercising my right, in 
expressing my views on the subject. 

While I am on the floor I desire to say that I have seen but one ad- 
verse comment upon this project; and as there was an insinuation in 
that criticism from a paper in this city, I deemed it my pleasure to 
recur to the subject in the Senate and invite public scrutiny and com- 
ment upon the project during the months of recess before us, so that 
when we assemble here again at the next session we may be fully advised 
of any popular olfection that may arise throughout the land to the 
proposed dedication of this island; and if there shall then appear any 
valid objection I shall be one of the first to oppose the proposition. 
My judgment now is that there cannot be any possible objection to it, 
since it is to serve the uses of the public. All will be lett free to go 

„toit. Lam op to its ing into private hands, so that by fees 
the public will be mulet while aAa places of public interest, It 
is for that reason—to inyite public attention and judgment upon the 
subject—that I have songht the floor this morning to present, in this 
brief manner, my views, and to show something of the value to the peo- 
ple which such a place may become by the public dedication I have 
suggested. 1 hope the resolution will pass. 

Mr. CASSERLY, I should like to hear the resolution read. 

The Cuter CLERK. The resolution is—— 

Mr. CASSERLY. I understand it is very long; and if the Senator 
from Michigan will state the substance of it, that will answer my pur- 


pose. 

Mr. FERRY, of Michigan. The reservation is now under the con- 
trol of the Secretary of War. There is a very small portion of the 
island, a few acres, under the General Land-Office. I have asked that 
the whole of it be et as the most of it now is, under the control 
of the Seeretary of War. The resolution pro to leave it to his 


discretion and control, as it is now. The object of the resolution, or 
the bill that it presupposes, is to impose on the Secretary of War 


the duty of looking after and sceing that the places of interest, and 
the shrubbery that adds to the beauty of the island, shall not be de- 
stroyed by wanton rovers upon it. This is the sum and substance of 
the whole measure. It does not divert it from any branch of the 
Government, but leaves it where it now is, and simply directs the 
Secretary of War to give additional attention to it. 

I will state that we already have a post there; we have a garrison, 
and keep a company of soldiers, and the Government has thus over- 
sight of the island now. This resolution, as I said before, only di- 
rects the Secretary of War to pay a little special attention to it, 
and prevent it from mutilation. In my opinion, any Senator or any 
one who will visit that island, and see its locality and enjoy its 
beauty, will be one of the foremost to join me in the object I have in 


view. 

Mr. CASSERLY. Mr. President, I should not have said a word 
but for the intimation of my good friend, the Senator from Dela- 
W. of his opposition to this and similar resolutions. I desire to 
say that in the case where military reservations of the United States 
adjoin cities and towns, my opinion is that the best use to which they 
can be put is to apply them to public uses as parks or public grounds, 
under, of course, reasonable restrictions as to the amount, tenure, and 
the use to be made of them and the improvements to be put upon 
them. From what the Senator from Michigan has stated of his reso- 
lution, it seems to me entirely unobjectionable. 

Mr. HAMILTON, of Texas. This is a most extraordinary proposi- 
tion, it seems to me. Does the Senator from Michigan mean that a 
resolution passed by the Senate of the United States shall take from 
the control of the Government any of its public domain and put it 
under the care of the Secretary of War ? 

Mr. FERRY, of Michigan. Will the Senator allow me to answer 
him just there? 

Mr. HAMILTON, of Texas. Yes, sir. 

Mr, FERRY, of Mich The resolution does not propose any- 
thing conclusively. It simply invites the attention of the Secretary 
of War to the compatibility with the public interest of the project, 
and asks him to report to us at the next session of Congress. I will 
state to the Senator that it embodies substantially a bill which I in- 
troduced to the Senate and had referred to the Committee on Military 
Affairs at the last session. The chairman of that committee is now 
present, and if there be any objection from that committee to the 
project, I should like the Senator from IIlinois [Mr. LoGan] to state 
it. The measure was reported back approved trom that committee. 
If I were at liberty to speak of the action of the House of Representa- 
tives I might say that the Military Committee of that House has ap- 

roved the measure, but I am foreclosed by the rules of the Senate 
rom stating that as a fact, but I will draw it as a direct inference, 
and I think I am justified in making the inference, 

Mr. HAMILTON, of Texas. I think the matter had better go over, 
at any rate until the resolution is printed and we can see what it is. 
Clearly, if I understood it as it was read at the desk, if means that 
no person shall be permitted to trespass upon this property, to ent 
timber, or to settle upon if, or do anything of the sort until the War 
Department determine what to do with it. It is legislation to all in- 
tents and purposes; and if the nana Beopers it for adoption this 
morning he must expect to have it disc Nobody, I suppose, is 
prepared properly to discuss it now. It is a very strange propo 
tion anyhow, that where thers is a world of vacant territory, and we 
are moving heaven and earth to get emigrants from Europe to fill it 
up, we should be asked to set apart national parks every day of the 
week. Itdoes not seem to me that the proposition has any founda- 
tion in taste or necessity. 

Mr. FERRY, of Michigan. If I supposed there was anything in it 
detrimental to the public interest, I would yield at once; but I will 
state to the Senator that there is no timber upon that island that is 
worth 8 as timber. There is a small wth of evergreens 
that I am, by this proposition, (which I am inviting the Secretary of 
War to approve or disapprove,) endeavoring to protect as objects of 
beauty connected with the natural features of the island. There is 
no timber of any value upon it. The Government has held it asa 
military reservation for years; as I stated, it was reserved in 1827 b 
an executive order. It now lies in the control of the military brane 
of the Government, and can be utilized for war p if necessary. 
This does not divert it from that. Nobody wants to go on there to take 
timber for its use; but men going there, ax in hand, without any 
particular interest, will slash and destroy its beauty. On acconnt of 
that, and having observe it by a visit there the past season, I was 
determined in some manner to arrest it. This movement is for the 
interest of the Senator’s constituents as well as my own. It does 
seem to me that there can be no public objection to the dedication of 
this island to national 8 

Mr. HAMILTON, of Texas. I ask that the resolution go over for 
the present. 

The VICE-PRESIDENT. The Senator from Texas asks that the 
further consideration of the resolution be postponed until to-morrow, 
and that it be printed. 

we HAMILTON, of Texas. Does not an objection carry it over 
one day 

The VICE-PRESIDENT. The resolution was received without ob- 
jection. The Senator from Michigan asked to have it considered, and 
it was considered. It is fairly before the Senate. 

Mr. FERRY, of Michigan. If the Chair will allow me, I will state 


1873. 


CONGRESSIONAL RECORD. 


41 


to the Senator that this is only a resolution of inquiry. It concludes 


no legislative action. It is merely asking the opinion of the Secre- 
tary of War to be submitted next winter, when the Senate shall meet. 
Certainly the Senator will have an opportunity then to be heard; 
and I say to him now in advance that I will not press the subject in 
advance of his being present, or at any time except when he is in his 
seat. This being a mere matter of inquiry, certainly it would seem 
that are a should not be persevered in. 

Mr. ON, of Texas. hat is the objection? There are 
thousands of historic spots just as sacred as the island of Mackinac 
which the people of the respective localities would like to have im- 
proved at the national expense, so as to enhance the value of 
surrounding property. I can pick out swamps in Louisiana that are 
memorable in the history of that country, and it would not cost more 
than six or seven million dollars to fill them up and make mag- 
nificent parks of them. [Langhter.] The island of Blennerhassett, 
and various other objects of interest to the people of the United States, 
might be indicated. The Senator from Michigan has made a pathetic 
appeal for the island of Mackinac; but if it carries eonviction to the 
mind of any one for any puree in the world, it should be to restore 
it back to the natives of the prin for they seem to deplore the 
fact that they have been robbed of that spot. I do not know any- 
thing about its surface, but possibly it would makea good reservation 
for Indians. If so, it had better be devoted to that purpose, or any 
other purpose than a national park, which would be but a sink-hole 
to waste money in, 

Mr. FERRY, of Michigan. This being a resolution of inquiry sim- 
ply, I ask for a vote on the resolution. 

Mr. HAMILTON, of Texas. I ask for the yeas and nays on it. 

Mr. CHANDLER. I wish to state that this island is simply a 
watering-place. It is an old French trading-post, and an old Indian 
post. It is a rock out in the lake a few miles, with, as my colleague 
apdr Ned little Terrain, but it is a romantic spot, visited by peo- 
pl m all of the United States, This is simply to reserve it. 

Mr. LOGAN. I did not hear the resolution read, and the first im- 
pression was different from what it is. A bill for the purpose of the 
resolution, asking that this island be set apart for a 55 was referred 
to the Military Committee at the last session. My recollection is that 
it was reported back to the Senate favorably, but not acted on by 
the Senate. 

Mr. FERRY, of Michigan. It could not be reached. 

Mr. LOGAN, I believe that was the reason; it could not be reached. 
This is a mere resolution of inquiry, calling for a report from the 
Secretary of War. I did not understand the resolution as first read, 
but I understand now that that is it; and I see no objection to that. 

The VICE-PRESIDENT. The question is on the adoption of the 
resolution. 

The question being taken by yeas and nays, resulted—yeas 37, nays 
13; as follows: 

YEAS—Measrs, Allison, Ames, Anthony, Bogy, Boreman, 3 Caldwell, 
Ca ter, Casserly, Chandler, Clayton, Conkling, Conover, Cragin, Dorsey, Ferry of 
Mic — F Ingalls, Jones, n, Merrimon, Mitchell. Morrill 


of Ma Morril rmont, Morton, Norwood, ney Pratt, sey, Ransom, 
Sherman, Sprague, Stewart, Tipton, Wadleigh, an right—37. 

NAYS—Messrs. Alcorn, Cameron, Fenton, Ferry of ser i Gilbert, Ham- 
ilton of Maryland, Hamilton of Texas, Kelly, McCreery, Sargent, bury, Schurz, 


and Stevenson—13, 
ABSENT—Messrs. Bayard, Brownlow, Cooper, Davis, Dennis, Edmunds, Fre- 


linghuysen, Goldthwaite. Gordon, Hamlin, Howe, Johnston, Lewis, Patterson, Rob- 
ertson, Scott, 


Spencer, Stockton, Sumner, Thurman, West, and Windom—22. 
So the resolution was agreed to. 
STEERAGE IMMIGRANT PASSENGERS, 


Mr. CHANDLER. [I offer a resolution of inquiry, and ask for its 
present consideration : 


Resolved, That the Secretary of the Treasury is hereby directed to inform the 
Senate, at its next session, how many superficial foot of cloar s are allotted to 
each steerage immigrant on board ship, according to the official reports of the col- 
lectors of customs ; also to causo the atmosphere of some of the steerage compart- 
ments to be chemical] 8 by a competent expert, with a view of ascertaining 
its healthfulness ; and also to have an examination of the general treatment 
of immigrants on board ship, and to suggest sach alterations in existing laws as 
may be necessary to secure effectual protection to steerage immigrants. 


The resolution was considered by unanimous consent and agreed to. 
ELECTION OF SENATOR CALDWELL, 


Mr. MORTON. The Senate yesterday, on motion of the Senator from 
Pennsylvania, [Mr. CAMERON, ] postponed the consideration of the res- 
olution in regard to Mr. CALDWELL until to-day. That will make it nec- 
essary that it be taken up by motion. I therefore move that the Senate 
do now proceed to the consideration of that resolution. 

The motion was agreed to; and the Senate proceeded to the consid- 
eration of the resolution submitted by Mr. Morton on the 6th instant. 

Mr. CALDWELL. A majority of the Committee on Privileges and 
Elections, in a report made to the Senate on the 17th of February, 
1873, recommended the adoption of the following resolution: 

Resolved, That ALEXANDER CALDWELL was not duly and legally el 
in the Senate of the United States by the legislature 1 the Sate or kame, 8 

The recommendation seems to be based upon a summing up of the 
facts in the following words : 

But taking the testimony altogether, the committee cannot doubt that money was 


paid to some members of the legislature for their votes, and money promised to 
others, which was not paid, and offered to others who did not accept it. 


As this proceeding is essentially a judicial one, it cannot be consid- 
ered a serious misapplication of terms to say that here is a verdict of 
conviction against me, and an application to the Senate fora judg- 
ment thereon. 

Waiving for the present all question of the propriety of the verdict 
with reference to the testimony, the inquiry is naturally suggested 
will the finding warrant such judgment? That it will not I shall 
endeayor to maintain upon principle and authority; and in pursu- 
ance of such purpose I beg to call the attention of the Senate to the 
following clause of the Constitution: 

The Senate of the United States shall be composed of two Senators from each 
State, * by the legislature thereof for six years; and each Senator shall have 
one vote. 

This clause has been several times adjudicated upon by the Senate, 
and the settled doctrine now is that the Senators represent the State, 
the organized community, the Fried a. and not the individual 
citizens, as do the members of the House of Representatives. The 
latter are designated by the citizens acting in their individual capaci- 
ties; the former are chosen by the State as a political sovereignty, 
acting through the designated instrumentality, generally the legisla- 
ture, but sometimes the executive. In either case it is the State, the 
body-politic, that chooses the Senators. It is not profitable to inquire 
why the legislature, or, in certain contingencies, the executive, was 
designated as the instrumentality through which the will of the body- 
politic should be expressed; the theory is that it is the act of the 
State. The decree or judgment of a court is not in legal contempla- 
tion the individual action of the judges who may happen to be upon 
the bench, but the act of the court of which they are judges. 

In considering the election of a Senator it is competent to inqnire, 
what is the legislature? And the inquiry is satisfied when it is ascer- 
tained what constitutes the law-making power in the State. Or, if 
the inquiry arose upon an appointment to fill a vacancy, the question 
would be, if the credentials were regular tipon their face, whether 
the person who made the appointment was the individual exercising 
executive functions in the State. These inquiries being determined 
in the affirmative, they become, and are to be taken and held to be, 
the acts of the State. It is the State that appoints the Senator, act- 
ing through the instrumentality designated ty the Constitution. 

I do not understand that this position is controverted by the com- 
mittee, but I judge from the report and the recommendation that the 
right to go behind my commission is claimed. And for what pur- 
pene? To determine whether the body that chose me was the legis- 

ture, within the meaning of the Constitution? No; that is not 
denied. To ascertain whether the choice was made at the right time 
and place, and in the prescribed manner? No; all this is admitted. 
To find whether a suflicient number voted for me? No; there is no 
8 that I received twenty-five votes more than were neces- 
sary to a choice. What, then, is the claim? Why, nothing less than 
that the motive of each of the eighty-seven members who voted for 
me may be inquired into. There is no pretense that my credentials 
do not speak the truth, as evidenced by the journals of the legisla- 
ture, or that the record was tampered with. It is an absolute fact 
that a large majority of the legislature did vote for me, and there is 
no evidence anywhere that any member voted under any kind of 
restraint; but because a majority of the committee say they have no 
doubt money was paid to some one of the eighty-seven, without in 
any way indicating the particular one, the Senate is asked to say that 
the certificate of the governor is false; the record of the proceeding 
in the legislature does not speak the truth, and, instead of eighty- 
seven members voting for me, that no one of them did so. 

If the election of Senators by the legislature is the act of the State, 
wherein does it differ in legal intendment from the legislative acts of 
the same body? They are the acts of the State, the body-politic, per- 
formed by the instrument designated by the fundamental law of the 
State for that p . The State constitution creates the instrumen- 
tality through which the laws are made by the State, and the Con- 
stitution of the United States adopts the same instrument for the 
choice of Senators by the State. It will be admitted on all hands 
that the act of the legislature in either case is the act of the State. 
The law has been long well settled and has become the doctrine of 
the elementary books, that in determining the validity of a legisla- 
tive act of the State, the motives of the members of the legislature 
cannot be inquired into. Upon what principle is it, then, that an act 
of the State of a different character, accomplished through the same 
agency, can be questioned on that ground? In a controversy beforo 
one of the judicial tribunals of the country, if it should be sought 
to enforce a right created by the statute of a State and dependin 
upon such statute, and a question should be made as to the valid- 
ity of the statute upon the alleged ground that a portion of tho 
legislature which enacted it, including the person secking to en- 
enforce its provisions, had been induced to vote for it by bribery ; 
is there any court in the country, enlightened or otherwise, that 
would entertain such inquiry? Would it not be said, and properly, 
too, that when what purported to be an act of the legislature, duly 
authenticated as prescribed by law, should be presented, the court 
must take it as the law? If, however, the authentication should be 
attacked, the court might properly refer to the journals of the leg- 
islative bodies for the purpose of ascertaining whether the act had 
been passed in the forms of the constitution; and, if found to have 
been so passed, would declare it to be the law and govern itself thereby 
accordingly. It would not be contended by any person that the court 


CONGRESSIONAL RECORD. 


Marcu 11, 


could go further back; that it could inquire into the reasons, motives, 
or inducements operating upon the minds of the members when these 
votes were cast. Public convenience, public policy, required the rule 
long since established, and observed without variance down to this 
day, that the judicial tribunals of the country ought not to go further, 
and the history of jurisprudence shows that they have not done so, 
The reason of this rule is so obvious as to commend the rule itself to 
the approval of all, and need not here be discussed. Nor can anybody, 
lawyer or no lawyer, distingnish between this case and the choice of 
a Senator, if each is, as everybody admits, the act of the State in its 
sovereign capacity. Iam well aware that the Senate of the United 
States, in adjudicating upon the election of a Senator, is not bound 
by the constitutional interpretations of the judicial tribunals, but 
has the right to determine for itself what the law is; but where a 
good reason is given by the judicial tribunal for the rule it shall 
adopt in determining what is an act of the State and how far its au- 
thenticity or genuineness may be inquired into, it would be proper 
for the Senate to adopt and enforce the same rule. 

The soundness of the rule I have been considering does not rest 
upon reason alone, but upon vas Eir of the highest tribunals to 
which such questions can be submitted. 

In the well-known case of Fletcher vs. Peck, (6 Cranch, 87,) the Su- 
preme Court of the United States denies the power of judicial tribu- 
nals to inquire into the motives of members of the legislature, even 
upon a suggestion of bribery. 

In the case of Virginia vs. West Virginia, a very earnest effort was 
made by the State of Virginia to induce the courts to go behind the acts 
of the State of Virginia and of the United States, and to inquire into the 
validity or invalidity of the vote of certain counties, in consequence 
of which they were to be deemed to be annexed to the State of West 
Virginia. But the Supreme Court held that the act of the governor; 
eee the State of Virginia, was prima facie valid aud not im- 
peachable for fraud, especially in the absence of specific allegations 
and proofs to show the want of a major vote for the transfer of the 
counties in question from Virginia to West Virginia. (Wallace’s Re- 
ports, vol. xi, p. 39.) 

This decision illustrates the objection which exists to going behind 
the fact of admitted majority of vote of the legislature of Kansas. 

The case of Elisha R. Potter against Asher Robbins was considered 
aud decided in the Senate of the United States at a time when there 
were pene in the land, and the report of the committee was sup- 

rted by the concurrence of such men as Calhoun, Clay, Clayton, 

Ewing, Frelinghuysen, Leigh, Mangum, Poindexter, Preston, South- 
ard, Sprague, and Webster, 

The case was this: On the 19th of January, 1833, Mr. Robbins was 
elected a Senator for the State of Rhode Island for the term of six 
years, in due form, by the general assembly of the State. In October, 
1833, the general assembly undertook to declare the election of Mr. 
Robbins void, and elected in his place Mr. Potter. 

The debates and documents in the case occupy more than a hun- 
dred of Clark’s Contested-Election Cases, (pages 877-1009.) from 
which it will suffice to cite pertinent passages covering the precise 
question before the Senate. 

The majority of the committee in that case (Messrs. Poindexter, 
Frelinghuysen, and Sprague,) say: 

They (the Senators) are chosen by the States as poe sovereignties. * * * 
In the performance of this duty the State acts in its highest sovereign capacity, 
and the causes which would render the election of a Senator void must be such as 
would destroy the validity of all laws enacted by the body by which the Senator 
was chosen. Other causes might exist to render the election voidablo, and these 
are ennmerated in the Constitution, beyond which the Senate cannot 1 its 
authority to disturb or control the sovereign powers of the States, vested in th 
legislatures by the Constitution of the United Statos. We might inquire, was the 
person thirty years of age at the time of election? Had he been nine yearsa 
citizen of the United States? Was the election held at the time and place direct- 
ed by the laws of the State? These are facts capable of clear demonstration by 
p and in the absence of the uisite qualifications in either of the specified 
cases, or if the existing laws of the State ing the time and place for bolding 
the election were violated, the pinaro; g under the power to judge of “the 
elections, returns, and ualifications of its own members," might adjudge the com- 
mission of the person elected void, although in all other respects it was legal and 
constitutional. But where the sovereign will of the State is made known through 
its legislature, and consammated by its proper official functionaries in due form, it 
would be a dangerous exertion of power to look behind the commission for defects 
in the component parts of the le or into the peculiar organization of the 
body, for reasons to justify the ate in declaring its acts void, Such a power 
would subject the entire scope of State legislation to be overruled by our decision, 
and even the right of of individual members of the legislature whose elec- 
tions were contested might be set aside. It would also lead into the investigations 
into the motives of members in casting their votes, for the purpose ef blish- 
ing a charge of bribery or corruption in particular cases. These matters your com- 
mittee think properly oe the tribunals of the State, and cannot constitute 
the basis ou which the Senate could, without an infringement of State 8 
claim the right to declare the election of a Senator void who the requisi 
qualifications and was chosen according to the forms of law and the Constitution, 


The committee further says: 


It is admitted that the sitting member, Asher Robbins, possesses all the qualifi- 
cations required by the Constitution of the United States to be a Senator in Con- 
gress, and that bis commission as such is in due form according to the laws and 
usages of Rhode Island. These points being conceded, the remaining and the only 
question to be decided is, was the body by which he was chosen a Senator the legis- 
lature of Rhode Island ? 


The minority of that committee, Messrs. W. C. Rives and Silas 
Wright, a, with the majority upon this point, and Mr. Wright 
states the proposition as follows: 


The undersigned has always sup 


that a member of a legislative body who 
should accept a bribe was punis! 


for the crime; but he has never understood, 


nor does he now understand, that the vote of the member given under the corrupt 
inflnonce vitiated the proceeding voted upon, or rendered either void or voidable, 
by legal adjudication sneh proceeding. The member bribed is still constitution- 
ally and legally a member of the body, notwithstanding his corruptions, ans re- 
tains all his rights aud all his powers as a member until conviction for the crime 
ousts him from his seat. 

These authorities, it seems to me, ought to be considered as conclu- 
sive against the action recommended by the committee; but if they 
shall not be so considered, and the Senate undertakes to go back of 
the certificate of the executive and the journals of the legislature for 
grounds upon which to sustain the recommendation of the commit- 
tee, questions quite as serious will arise. 

The Constitution provides that the Senate shall be the sole judge 
of the elections, returns, and qualifications of its own members. It 
will be admitted that in judging of the “returns and qualifications” 
of the members, the body must be governed by the written law upon 
those subjects. But it may be claimed, a that in judging of 
“their elections” the Senate is not bound by any written law; 
that it may make the law er post facto and proceed to enforce it, an 
this for the purpose of protecting itself against unworthy members. 
Such a claim cannot be admitted. 

What was the object of the clause of the Constitution in question ? 
No branch of the Government, nor any department or subdivision 
thereof, can lawfally exercise other than delegated powers. The ju- 
dicial power is vested in the courts created and provided for by the 
Constitution. Judging of elections generally—or of their equiva- 
lents, appointments—is an exercise of judicial powers, and included 
in the grant. The elections of members of the English Parliament 
are now subject to investigation by the courts. The framers of our 
Constitution thought best to confer the power to judge of the elec- 
tions of its own members on each House, and adopted the clause in 
question to take the subject out of the general grant to the judiciary ; 
in other words, to specifically delegate to the Senate and House o 
Representatives so much of the judicial power of the nation as is neces- 
sary to enable each House to judge of the elections of its own mem- 
bers. No one will contend that if this power had been left to ted - 
dicial tribunals of the country (and it would have been but for this 
clause) they could rightfully have judged of these elections, except 
8 to the known law. How, then, can it be said that a mere 
change of tribunal changed the law to be administered ? 

If this be the correct view of the subject the question will arise, 
what is the law in the premises? The committee in effect say it is 
the will of the majority, no matter how capriciously exerted. And 
indeed, under existing circumstances, this is the only tenable position 
that can be assumed; for it is not pretended that there is any written 
law upon the subject. This is not a question of privilege resting in 
the sound discretion of the Senate, nor is it claimed to be by the com- 
mittee. It is not whether I shall be punished for “disorderly beba- 
vior,” either before or after my election; but whether there was any 
election at all. Proceeding under the clause of the Constitution that 
authorizes the expulsion of a member, Iam ready to admit that the 
Senate would be allowed a very wide discretion in determining what 
should be adjudged “ disorderly behavior,” inasmuch as it would be 
impracticable to catalogue all the possible derelictions that would 
come within the meaning of the terms used. This, however, is not a 
proceeding under that clause, but under an entirely different one. 

In deciding npon the proposition embodied in the recommendation 
of the committee, I insist that the Senate must be governed by the 
law as it stood at the time of the election; and the only question is, 
what was the law? If the matter were pending before a judicial 
tribunal upon the finding of the committee, considered as the verdict 
of a jury or a report of a referee, what should be the judgment! 

The only applicable statute is the act of Congress xing the time 
and prescribing the manner of the election of Senators. e place is 
designated alone by the fact that the legislature shall meet and hold 
its sessions at the capital of the State. Neither the act of Congress 
nor any law of Kansas provides that a vote induced by bribery shall 
be treated as void, nor is it a principle of the common law that it 
shall be so considered. Upon what assumption, then, can such a claim 
be founded? It must be remembered the question is not what con- 
stitutes bribery, but what is the effect of it? It may be claimed that 
the law of the English House of Commons is the law of the Senate. 
This I deny emphatically. But if so, how did it become such? It is 
not made so by the Constitution or any act of Congress, or any other 
authority that I am aware of. The Parliament is said to be omnipo- 
tent, as is also the House of Commons in its sphere. The Senate can 
lawfully exercise delegated powers alone. It may judge of the elec- 
tions of its members, determine the rules of its proceedings, and 
punish for disorderly behavior, but it may not lawfully import and 
then enforce British law. 

Where, then, does it get this power to declare the consequence of 
bribery in the elections of its members? It may punish a mem- 
ber for bribery during his membership by expulsion, because of 
constitutional authority, but there is no authorization for declaring 
the vote of a member of a State legislature void. Is it because it is 
a legislative body that it is to be considered endowed with all the 
powers of the House of Commons in re; to its members? If so, 
where the need of express provisions to enable it to judge of elections 
and inflict punishments? These are undoubted powers of the House 
of Commons. 

English statute law provides that “ bribery by a candidate, though in 
one instance only, and though a majority of unbribed votes remain in 
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his favor, will avoid the particular election and disqualify him for 
being re-elected to fill such vacancy.” (Sheperd’s Law of Elections, 
page 102.) But no case can be found in any of the books where an 
election was declared void on the ground of bribery, where there was 
no statute authorizing such action. That power was not claimed by 
the House of Commons. The books make indistinct allusion to two 
cases, those of Longe and Halle, where members were expelled for 
that reason; but the cases are not well authenticated ; and if they 
were they would not be in point, because that would have been done 
as punishment and not as affecting the election. i 

There is, then, no source for the power claimed by the committee 
unless it be derived from the British statute. Such claim certainly 
cannot be admitted. Conceding to the Senate, in this behalf, all the 
inherent powers claimed by the House of Commons, and still it would 
not have the power. It must be conferred by express law, and there 
is no pretense that it has been done here. I cannot think the Senate 
is prepared to say a foreign statute is the law of the United States. 
But it may be asked, is not the Senate authorized to protect itself 
against the presence of nnworthy persons? I answer, no, if they have 
the constitutional qualifications and are elected in the forms pre- 
seribed by law, unless by law authorized so to do. It may be inquired 
how that can be done. Why, if at all, by the enactment of a law 
by Congress which shall declare the effect of bribed votes upon the 
particular election, as has been done by the British Parliament. 

Should these objections to the adoption of the resolution offered by 
the committee be considered insufficient by the Senate, then I object 
to the finding as being unsupported by the testimony. 

That those Senators who may not have heard the testimony may 
have a proper appreciation of the situation, I beg to call their atten- 
tion to some considerations arising out of the whole case, and sug- 
gested by the testimony, that the committee seem to have overlooked 
or to have considered unworthy of notice. 

Before the investigation commenced I had been advised, authen- 
tically, as I supposed, that whatever testimony should be offered 
against me mast be adduced subject to the known legal rules of evi- 
dence in judicial examinations; that hearsay would not be admitted ; 
that the charges exhibited against me being, under the laws of the 
State where the derelictions are charged to have occurred, criminal of- 
fenses, the proceeding must be considered and treated as a quasi criminal 
investigation, and, in justice and right, conducted according to the 
known and long-established rules governing such examinations. Ihad 
aright to suppose that uothing would be admitted as evidence without 
being subjected to the tests applied in the cases su How griev- 
ously I have been disappointed in this behalf, will appear hereafter. 

Soon after the investigation was commenced, discovering that the 
tule I had been led to believe had been adopted was disregarded, I 
sought to have it enforced; but, relying upon assurances of some 
members of the committee, that hearsay statements would not be 
regarded as proofs in making up a report, I forbore making objec- 
tions as occasion arose, supposing I was not to be prejudiced thereby. 
I regret to say that my just expectations in this behalf have not 
been realized, some of the most serious charges in the report being 
founded upon such statements alone. I hope the Senate will be more 
just, and adopt a different course. 

I had been led to believe that the investigation to which I have 
been subjected was in the nature of a judicial proceeding, and that 
it was the duty of the committee to fairly consider all the testimony, 
giving that in my favor all the weight to which it was entitled, and 
not undue weight to that against me; but I am constrained to say 
that a comparison of the report with the testimony must convince 
any fair-minded man that such was not the course pursued by the 
rikti of the committee. Most of the charges against me are 
foun upon the testimony of Thomas Carney, Sidney Clarke, Wil- 
liam Spriggs, and D. R. Anthony, and every circumstance disclosed 
by the record tending to strengthen it is mentioned in the report, 
and every circumstance having an opposite tendency is b P 
That this is not an unwarranted accusation will be abundantly man- 
ifest by even a hasty examination. 

lt is said that Mr. Carney had been a governor of Kansas. That 
is admitted. It is also said that he had been once elected a Senator 
of the United States by the legislature of that State; but I deny 
that he ever was, in any proper sense, so elected. The public history 
of the country, of which the committee had a right to take notice, 
shows that, while the late General Lane was a member of this body, 
and Mr. Carney governor of Kansas, the Jatter induced a majority of 
the legislature, some time after it convened, to believe they had a 
right, one year prior to the proper time, to elect a Senator to succeed 
General Lane, and they did attempt to do so. Tbere was no other 
candidate before the legislature, and the votes cast were all for Mr. 
Carney; but such an outcry was made by the people of the State 
that he never “preter as to take a seat in the Senate. It was con- 
sidered a fraud by the people, and a trick upon General Lane, and 
was execrated and denounced accordingly, and yet there is no ref- 
erence to these facts in the report. 

It is farther said that, at another time, he was a candidate for the 
Senate, and came within ten votes of being elected. Senators must 
not consider that I am trying their credulity when I say that all 
there is in the record in any degree sustaining the statement, may be 
found in the testimony of Jeremiah Clark, the postmaster at Leav- 
enworth, (page 356 of the record,) where, in detailing a conversation 
with Mr. Carney, he says: 


By the CHAIRMAN: 

Session: You spoke of Governor Carney saying he would unseat Mr. CALD- 
WELL 

Answer. Yes, sir. 

Question. Did he tell you why he would do it? 

Answer. It was in relation to a grievance, as I said before, which occurred abont 
six years when he was a candidate for the United States Senate, and when 
Mr, Pomeroy and Mr. Ross were elected. 

Seena What was that grievance? 

uswer. The grievance, as he told it, was that, being a candidate for the United 
States Senate, a prominent candidate, he had enough votes to eloct him, lacking ten 
and he said those ten votes had to be obtained, hit or miss; they must come; and 
he said he had placed twenty-five thousand dollars in the hands of Len. T. Smith 
to procure him those votes; he said Len. Smith sold him out and kept his money. 

On the second succeeding page, Mr. Carney denies that he said so 
to Mr. Clark. Such is the testimony upon which it is found that Mr. 
Carney came within ten votes of a seat in this body. 

He admitted that he tried to bribe a member to vote for me; and 
he was the only witness who did so admit, alleging authority from 
me. He acknowledged he had written a falsehood to Mr. Clarke, in 
order to bring about an investigation of my election, and that one of 
the objects in writing the false letter was to be avenged upon mo. None 
of these disparaging circumstances, except the last one, is even hinted 
at in the report. 

To give force to Mr. Clarke’s testimony, the report says he had been 
a member of Congress; that “when the first vote was taken in the sep- 
arate houses, he received twenty-seven votes—the largest vote given 
for any candidate but one;” but the report omits to state that I was 
that “one ;” that I got thirty-eight votes; that on the following day 
I was elected by twenty-five votes more than were necessary to a 
choice. Nothing whatever is said of Mr. Clarke’s e to buy the 
votes of J. M. Luce, Ira C. Busick, J. M. Steele, George W. Wood, and 
Sol. Miller, or of his own very flat contradiction of himself. 

To give weight to the statements of D. R. Anthony, the report is 
careful to say that he is the mayor of the city of Leavenworth, bnt 
omits to mention that he had been . me for 8 had en- 
deavored to contract with me to aid in my election for $5,000, and 
many other disparaging things disclosed by the testimony. And, in 
the same connection, W. H. Burke, Mr. Anthony’s editor, is referred 
to; but there is no mention of the fact that I had loaned him money 
for business purposes prior to my candidacy, and when he attempted 
to deprive me of my security, 1 had instituted suit against him. 

Such are the men, together with William Spriggs, who will be here- 
after referred to, on whose testimony the Senate is asked to declare 
my election illegal. 5 

I proceed now to call attention to the specific charges in the report, 
and to show from the testimony which of them are sustained, and 
which disproved. Probably the most important one is the first one, 
viz, the transaction with Mr. Carney. 

Mr. L. T. Smith, of Leavenworth, agreed with Mr. Carney that I 
should pay him $15,000 if he would retire from the canvass, and not 
be a candidate in 1871, which agreement I subsequently carried out 
by paving the money. This agreement was evidenced by a writing 
as follows: ; 

I Berety that I will not, under any condition of circumstances, be a candi- 
date for t nited States Senate in the year 1871 without the written consent of 
A. CALDWELL, and in case I do, to forfeit my word of honor hereby pledged. I fur- 
ther agree and bind myself to forfeit the sum of $15,000, and authorize the publica- 


tion of this agreement, 
THOS. CARNEY. 

TOPEKA, January 13, 1871. 

But it is objected that the whole agreement is not contained in the 
writing; that Mr. Carney was not only to retire, but was to do all he 
could to secure my election. 

To sustain this view of the matter the committee refer to the testi- 
mony of Mr. Smith, and in stating it say Mr. Smith testified that it 
was a part of the agreement that Mr. Carney “should give his influ- 
ence and support for Mr. CALDWELL.” 

I think the testimony of Mr. Smith will be searched in vain for such 
astatement. Mr. Carney said such was the agreement. Mr. Smith 
said such was not the agreement. The paper is silent, and no reason 
piren by Mr. Carney for the omission. Should not the paper, then, 

nave been taken as the evidence of the agreement, rather than re- 
solve the difficulty by rejecting it entirely? 

The committee say that the agreement to pay Mr. Carney, in re-im- 
bursement of his political expenses in former campaigns, the sum of 
$15,000, was in effect_a purchase of whoever of his friends in the legis- 
lature might votefor me. I had thought, in order to constitute brib- 
ery, it was necessary there should be a corrupt giver and a corrupt 
taker of the consideration for the act to be done. But in this case we 
are told that although the voter may be entirely ignorant of all im- 
propor appliances to secure his vote, yet if one of his friends, outside 
of the legislature, should agree for a consideration to procure his vote 
for a particular person, that would be bri of a voter. Although 
nothing whatever should be said to him on the subject except what 
was perfectly pos and legitimate, yet, because it shonld be said by 
a person who been a candidate and was induced for a considera- 
tion, either pecuniary or by the promise or bestowal of official position, 
to retire, the voter, who is entirely ignorant of the bargain, must be 
considered corrupted. It iss ted that one might induce all other 
candidates to retire and leave the field to himself, and thus coerce the 
members to vote for him for want of another candidate for whom he 
could vote. It ought to be a sufficient answer to this to say, that 
there are at least ten thousand persons in my State who would pomy 
accept 3 seat in this body; so that the contingency supposed by the 
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committee is not likely to arise there. I suppose that another than 
the prominent candidates might legally be voted for. 
With reference to the $7,000 mentioned on the third page of the 


report, Mr. Smith testified he gave Mr. Carney his check for that 
amount to re-imburse him for his expenses while at Topeka. This 
check, with the indorsements, is copied into the record, and was dated 
January 19, 1871, five days before the day upon which the first ballot 
was taken. Mr. T. J. Anderson testified that Mr. Carney handed 
him the check and asked him to have it cashed, which was done, and 
the proceeds handed to Mr. Carney, who says it was left on his table 
in his private room. This, so far as the testimony is concerned, was 
the last seen of that money. The committee say this raises a strong 
resumption that the money was used in the purchase of votes. Mr. 

. R. Anthony testified to a conversation had with Mr. Anderson a 
year after the election, in which the latter is represented as saying 
that Sol. Miller, a senator from Doniphan County, went in, put the 
money in his pocket, and took it off, and that it was for the Doniphan 
County delegation. Mr. Miller was called and emphatically denied 
that any such thing ever transpired. Such is the testimony and such 
is the finding. It is for the Senate to say whether the latter is sus- 
tained. And if sustained, where is the syllable of proof connecting 
me with the transaction? No one says I knew anything about it. 

The transaction with Mr. Clarke, as stated on the third page of the 
report, is as flimsily sustained as that with Carney. It is said Clarke 
withdrew in my favor, in consideration of my agreeing to pay his ex- 

nses in the canvass, estimated at twelve or fifteen thousand dollars, 

t this finding is based upon is difficult to be ascertained from the 
testimony. Mr. Clarke denies emphatically any arrangement to pay 
his expenses, and re-iterates the denial through twelve or fifteen pages 
of the record, commencing with the first, saying many times that no 
arrangement was made forthe payment of his expenses; that he could 
not consent to such an arrangement, and did not do so; that his friends 
voted for me against his protest; but upon being recalled, ten days 
thereafter, he took it all back, and swore that I did agree to pay his 
expenses, amounting to $15,000. In a statement made before the com- 
mittee by myself, I emphatically deny any such arrangement. And 
such is the testimony upon which it is found that I agreed to pay Mr. 
Clarke $15,000. 

It is stated that I admitted to Carney, Clarke, Anthony, and Burke, 
that my election cost me from sixty to one hundred and fifty thou- 
sand dollars. I have endeavored to show who these men are, and 
their animnsyas manifested by the testimony; and, in addition, beg 
to call attention to the fact that Clarke and Anthony, when before 
the investigating committee at Topeka, more than a year ago, never 
made mention of any such admission, or gave the most distant hint 
of it, although properly interrogated thereto. In addition, in the 
statement I made before the committee, all such admissions are ex- 
plicitly denied. 

When the committee undertake to account for the fifty thousand 
dollars said to have been drawn under circumstances to make it proba- 

ble the funds were used to procare my election, it is not pretended 
that there is any direct proof that a single dollar found its way from 
me, or from anybody else by my aut ority, to any member of the 
legislature, The only instances mentioned as approaching it are the 
three mentioned in the last paragraph on the fifth page of the report, 
viz, Messrs. Crocker, Bayers, and ate. With reference to Mr. 
Crocker, the charge is founded upon the following testimony: Spriggs 
testified that Anderson told him he (Anderson) had given Crocker 
$1,000 to vote for me; that Crocker gave the money to one Carson to 
hand back to Anderson, and that Racoon re the money. Carson 
was called to corroborate this statement. Anderson denied having so 
stated to Spriggs, and Crocker published the following card : 


A CARD. 
Mounp Crry, Kansas, May 20, 1872. 

EDITOR SENTINEL: I sce in the testimony brought ont before the senatorial in- 
vestigating committee, that among other things, William Spriggs testifies that 
after the election was over, T. J. Anderson wanted him to take an order on Carson, 
of Garnett, for one thousand dollars. Anderson stated to him thata member from 
Linn County (whose name he thinks was Crocker) had to vote for A. CALD- 
WELL for United States Senator, for one thousand dollars; but Colonel Snoddy 
brought such a pressure to bear that the member backed down, and delivered the 
money to Carson, to be delivered to Anderson, but Carson had failed to do so. Now, 
sir, I pronounce this whole thing a falsehood, from nning to end, so far as it 
relates to myself. That I ever agreed to vote for A. CALDWELL for United States 
Senator for one thousand dollars, or for any other sum, -is utterly false. As to 
Colonel Snoddy trying to influence my vote, here is what he says in regard to the 
matter : 


“Mownp Crry, May 20, 1872. 
“Sra: In answer to your inquiry as Bae deed ia during the senatorial election 
of 1871, I bave to say that I unders and am satisfied that you were, during 
that whole contest, opposed to the election of CALDWELL. I have further to say, 
that I was not conscious of bringing any pressure to bear upou you to influence 
your vote one way or the other in that contest ; and further, that I never saw any 
9 for any such pressure in order to induce you to vote against CALDWELL. 


2 ery res 
z * JAS, D. SNODDY. 
“D, A. CROCKER." 


The rest of the delegation from this county most certainly understood from me 
that I would not vote for Mr. CALDWELL. 
Hoping you will give this publicity in the Sentinel, I am, sir, one that opposed 
WELL, 


the election of CALD 
D. A. CROCKER. 


Now, who shall be believed, the thief who says he stole the money, 
= the two men who deny the whole transaction? At best it ismere 
earsay. 


As to Mr. Bayers, the testimony is that Mr, Carney and Mr. An- 
thony say I admitted to them, separately, that I had paid Bayers 
2,500 for his vote. The only way to rebut such statements is to deny 
them myself, which I do, most emphatically, and to call Bayers. 
The record shows that his present whereabouts cannot be ascertained 
and therefore he cannot be called. 

The fact that Bayers had failed in business, and had abandoned the 
country, was well known to Carney and Anthony, and therefore he 
was selected by them as the member to whom they I admitted 
to having paid money, they well knowing that he could not be pro- 
duced before the committee to contradict them. 

Mr. Legate unqualifiedly denies that anything was paid or prom- 
ised for vote. 

It is charged that after the election I paid T. J. Anderson, for his 
services, $5,000. Mr. Anderson was on the stand, called at the in- 
stance of Sidney Clarke, and explicitly denied ever having received 
125 money from me, directly or indirectly, for services in the elec- 

on. 

Much prominence is given in the report to the testimony of Mr. 
Spriggs, and I ask the attention of the Senate to some pte y Aaah von 
respecting it. The record shows that every other member of the sup- 
posed committee, referred to in the first extract on the fifth page of 
the report, except Carney, denies the existence of any such body. 
The interview referred to in the other extracts on the same page are 
represented by Spriggs to have occurred at Topeka, on Tuesday, the 
17th of January, but it is conclusively shown by the testimony of my 
family physician that I was not in Topeka that day, but was sick, at 
my home in Leavenworth, sixty miles distant from To! from the 
14th until the night of the 18th of that month. This statement is 
corroborated by J. F. Legate, who shows he had the means of know- 
ing. aud also by L. T. Smith. 

he report sums up the whole case by stating that the friends who 
were most active in my interest, and were accused by my enemies of 
buying or offering to buy voters for me, deny every such charge, and 
that the members they were said to have bought or attempted to 
buy appeared before the committee and denied the truth of all such 
statements, 

Upon reading the whole testimony taken by the committee Sena- 
tors will observe that the prominent men in, and active prosecutors 
of, the investigation, were Thomas Carney, Sidney Clarke, D. R. An- 
thony, aud William Spriggs. The history of their connection with it 
is a curions one, and I propose briefly to recount it for the purpose 
of showing that, so far as they were concerned, the proceeding was 
a wicked conspiracy, instigated and pushed for the purpose of re- 
moving me from the Senate, regardless of truth and justice, to 
granity the animosities of all, and secure the aggrandizement of some 
of them. 

Mr. Carney had, for many years, been a candidate for a seat in this 
body, and rather than await the spontaneous action of the people 
bad subsidized newspapers and senile literati to trumpet manufac- 
tured notoriety and charlatanical pretensions from one end of the 
State to the other. Such appliances failed of their pareces, and so 
low had he fallen in the estimation of those who knew him best, 
that he was defeated for the legislature in his own ward in the 
fall of 1870, the same legislature which elected me to the Senate; 
and now his political bones lie buried in the gubernatorial grave- 
yard made famous by the repeal of the Missouri compromise. 

Mr. Clarke came to the surface in the troublous times when garret 
gallantry and parlor patriotism were at a premium. He had suc- 
ceeded for six years in obscuring the mental vision of a chivalrous 
people by sounding phrase and blatant devotion, and hoped for a 
transfer northward in this edifice, so that he might further prostitute 
prominent place to personal profit, and perpetuate puerile platitudes 
to secure the plaudits of the populace. 

Anthony and Spriggs were in the ion of qualities that made 
them valuable instruments in the hands of amey and Clarke, and 
hence they were admitted into their councils. Anthony is malignant, 
turbulent. vindictive, and conscienceless, and has control of a news- 
paper. He was the candidate of that journal for the place I oceupy, 
and no one seconding his pretensions he endeavored to contract with 
me, for a money consideration, to aid in my election, failing in which 
he resolved to do what he could to remove me from the Senate. Spriggs 
is, and for many years has been, the tool of Carney, ready to do his 
bidding at no matter what sacrifice of honor, The scheme concocted 
by these worthies was that Clarke, by means of false statements to be 
corroborated by the other three, should prevail upon the legislature 
to order an investigation, throw out a drag-net, collect all the scandal 
available, and induce the legislature to request the Senate to take 
action in the premises. x 

When the committee of the legislature had exhausted the subject 
it was found there was nothing shown against me, and the scheme 
was certain to fail. Clarke, Anthony, and Spriggs had told all 33 

rofessed to know about the election, and most of what they h 
SY without being able to trace one dollar from me, directly or in- 
directly, to any member of the legislature; and knowing well that 
the gossip about sums being paid for votes would be disproved by 
the persons alleged to have received them, should an opportunity be 
offered, they contrived the wicked plan of falsely attributing to me 
statements, at sundry times, to each separately, to the effect that the 
election had cost me large sums of money, and that I had paid cer- 
tain members specific sums, The ingenuity of this scheme will be 
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apparent when it is considered that each was to testify to conversa- 
tions occurring when no one but himself and myself were present. 

As is usually the case, however, the conspirators made a serious 
blunder. The conspicuous fact that three of them were before the 
legislative committee over a year ago, was overlooked. When there, 
aud the transactions comparatively fresh in their recollections, no 
one of them said a word about admissions. When their attention 
was called to the omission here, the hesitating, bungling, and un- 
satisfactory explanations attempted will, when read in the testimony, 
vindicate the assertion that all this admission business was an after- 
thought, concocted, arranged, and fabricated after it was thought 
probable that all the specific instances would be contradicted by the 
members who should be named.. No two of the conspirators speak of 
the same instance, and hence, however groundless the statement 
might be, they knew they would be safe in a prosecution for perjury, 
as but one witness conld be produced against them, 

The part assigned to Spriggs was that he should lay the foundation 
by inventing a committee, of which he should be a member, having 
in charge the canvass before the legislature, and then to detail the 
supposed confidential conversations heard therein; and he did so with 
an innocence of honorable instincts worthy of Benedict Arnold. 
Carney had instructed him in his part; and he swore it throngh to 
the end unblushingly. Before the legislative committee in Kansas, 
although a willing witness, he was oblivions of everything connected 
with the transaction, with a 55 15 immaterial exception; but hero, 
under the inspiration of Carney, his faculties became so bright as to 
reflect the utmost minutie; yet he seemed not to have appreciated 
the very suspicions position in which he placed himself. Added to 
this is the fact that every material statement he made was either 
directly contradicted by his supposed fellows of the committee, or 
shown to have been impossible by gentlemen high above suspicion. 

But it may be asked, what could have been the object of such a 
combination? This is susceptible of easy explanation. Carney hoped, 
in case of a vacancy, that he might repossess his lost chances, and 
immediately after his examination before the committee, proceeded 
to the capital of Kansas and commenced an earnest canvass, Clarke 
had been disappointed in his attempt to blackmail me. Anthony was 
always my enemy, both personal and political, and ready to join any- 
7 in a war upon me; and Spriggs was a puppet in the hauds of 

arney. 

These men bave been so vindictive and unrelenting in the persecn- 
tion of myself, and their characters are so well known to the people 
of Kansas, that their testimony in the proceeding against me would 
not be believed by those who know them best. Such are the men 
who come here, and by falsely testifying to alleged conversations 
with me, undertake to drive me in disgrace from the Senate of the 
United States. 

If the Senate should establish the precedent of condemning one of 
its members on the testimony of such men, I ask, what Senator could 
feel secure in his place? Permit these unscrupulous men in Kansas 
to succeed in their plan for my ruin, and how long will it be before 
a Clarke, Carney, or Anthony may turu up in some other State, and 
by the use of just such means as they have employed in my case, un- 
seat any member who may be so unfortunate as to incur their dis- 
pleasure ? 

I beg therefore that Senators will stop to consider well before com- 
mitting themselves to a precedent which will result in a great wrong 
to me, and may in the future work great injury to others. 

When, at the request of hundreds of the most respectable citizens 
of Kansas, I consented to the use of my name for the place I now oc- 
cupy, I did so with the most honorable ambition, and with the deter- 
mination that no act of mine should ever bring discredit to me or 
dishonor on this body. I fully appreciated the dignity of the posi- 

tion of a Senator of the United States, and I am proud to say that 
not even the satanic malignity of my enemies has been able to invent 
a breath of suspicion as to my official conduct. Nor have they, after 
two exhanstive investigations, one at Topeka a year ago and the 
other here, been able to connect me with one dollar corruptly used to 
influence any member of the ire 

They have been forced to rely upon their own false statements as 
to my admissions, which I here before this body and upon my con- 
science pronounce wickedly and maliciously false. If I had had any 
such communications to make is it at all probable that I should have 
made them to my most bitter enemies? No; never did I make such 
admissions to any person whomsoever, friend or foe. And I here 
most solemnly declare that I never did, directly or indirectly, pay, or 
cause to be paid, one dollar, or any other thing of value, or any con- 
sideration whatever, for any man’s vote for me for the Senate. Am I 
then to be the victim of a wicked conspiracy? Are these bold, bad 
men, whose very names are the synonyms of crime and corruption in 
my own State, to succeed, by force of their own false statements, in 
bringing disgrace and ruin upon me? And that, too, because I chose 
to cross their political paths, and then declined to submit to their un- 
righteous demands. 

“or the past eighteen months I have been compelled tosubmit to mis- 
representation and abuse to amuch greater degree than usually falls to 
the lotofone man. My pursuers have been constantly on my track, fol- 
lowing me from Kansas to Washington, and from Washington to Kansas, 
and wherever they could, by misrepresentation, prejudice me iu the esti- 
mation of newspaper men, have turned upon me the wrath of an all- 
powerfal press, 


Until the present moment, with the exception of putting in a denial 
of the charges at the time the record was received from Topeka, I have 
not said or written a word in reply, and would not do so now were it 
not necessary in presenting the case to the Senate. 

I beg Senators to reflect that it is not alone to retain a seat in this 
body that I have for the past eighteen months been resisting the 
wicked designs of these men, but rather to defeat them in their base 
and infamous attempt to attach disgrace and dishonor to my name. 

If these men succeed, then indeed will I be forced to admit that the 
efforts of a life-time in it jrnien,: an honorable name may be defeated 
by a wicked conspiracy of two or three bad men. 

Mr. CARPENTER. I regret exceedingly, Mr. President, that I find 
myself to-day in a condition of voice which will make it impossible 
for me to submit more than a very féw remarks upon this case. I 
may not be able to speak five minutes, 

I had occasion the other evening to refer to the distinction between 
our legislative and judicial functions. We pass here so rapidly from 
one to the other that we are in danger of carrying into the judicial 
field something of the warmth which belongs to the legislative or 
political sphere. 

We are here to-day on our oaths as jnd We are here to-day not 
to make a law, but to administer all the laws that have been made 
and which apply to the case of Mr. CALDWELL. If those laws are im- 
perfect, if his case has developed the necessity for further and more 
stringent enactment, Congress may supply the defect; we cannot, 
sitting here as judges, any more than it could be supplied by the 
jadges of the Supreme Court in a case before them. 

The Constitution provides that the Senate shall be the judge; and 
what is involved in that word “judge?” Calmness and impartiality. 

With this conception of our duty in the present case, you may imag- 
ine the surprise, not to say grief, with which I listened to the judicial 
opinion delivered 833 by Dy honorable friend from Indiana, 
[Mr. Morton.] I have witnessed his strength with admiration upon 
many an occasion; I have sometimes felt it when directed against 
myself; but I have never seen him in the warmth of political debate, 
in the excitement of a pending canvass, bari og his red right hand for 
vengeance upon his foe, labor more to strengthen his own particular 
views and to undermine and weaken the views of his opponent; nor 
have I ever seen him in the heat of political discussion bear down 
with greater harshness and severity upon a political opponent than 
his opinion delivered yesterday bore down upon Mr, CALDWELL, 

Mr. President, several years ago I was district attorney in the 
county of Rock, Wisconsin. There came down to serve on the grand 
jury a nice old deacon of the Seventh-Day Baptist Church, a sweet 
old man, a man of perfect integrity, a man whose seclusion from the 
world had kept him aloof from any accurate and detailed knowledge 
of its wickedness, There was nothing special on the calendar of that 
session to be submitted to the grand 1 5 only the ordinary routine 
of business, cases of petit larceny, and horse-stealing, and burglary, 
and swindling, and false pretenses, &.; and yet the examination 
of those cases so wrought upon the feelings of this good old deacon 
as to make him sick; he could not sleep at night, and had to ap- 
ply to the court, and Judge Whiton, to whom the matter was ex- 
plained, with a smile for the old man’s innocence, excused him from 
further attendance upon the grand jury at that term. 

Now, Mr, President, it is very refreshing to find such innocence in 
the heart and life of a man; and yet it may well be doubted whether, in 
a case where the rights of a wicked man were to be tried, such a man 
would after all be as likely to do exact justice to a criminal as an old 
man like Shaw or Marshall, or Story or Gibson, or a hundred other 
judicial names which might be mentioned, who have been familiarized 
with the details of crime by forty years’ experience on the bench. 

I have no doubt, Mr. President, that this is the explanation of the 
remarkable warmth of indignation manifested by my honorable friend 
yesterday. He has not had much political experience. He has been 
a statesman for many years. He has been governor of his own State, 
and discharged its duties with honor to himself and advantage to the 
whole country. He has acted only in those sublimer spheres which 
are politics in its highest acceptation. He has known nothing of the 
dirty means or dubious 8 by which political campaigns are 
carried on. He lives in a State undoubtedly republican—a State 
where it is always unnecessary to expend money to secure a political 
result; none has ever been expended in that State. You can prove 
that by the national republican committee; you can prove it by the 
gentlemen in New York, and Boston, and Ligne who generally 
contribute money to ag bs litical campaigns in doubtfal States, 
(laaghter, | and to this fact I attribute the indignation of my friend 

rom Indiana in this case, who, for the first time in his life, was in- 
formed of the methods employed in politics, by the testimony taken 
before this 5 > ht, the tighten heats > 

I respect and venerate, as er us indignation of my 
friend mn Indiana at the thought of expending money in political 
campaigns. , 

Yet, Mr. President, we arè to look at things as they are, and deal 
with the world as it is. We cannot reconstruct it for a particular 
occasion. . 

Why, Mr. President, even the devil is not as black as he is painted, 
and they upon whom the tower of Siloam fell were not sinners “above 
other men.“ There are certain infirmities of our common nature 
which we ought always to estimate when we sit in judgment upon our 
fellow-men. If we desire to throw a mantle around our own Gomes 
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and shield ourselves from observation, while we send Mr. CALDWELL 
home as the scape-goat of all the political improprieties of this gen- 
eration, that is one thing. If we mean to stand up like men and 
meet the responsibility which rests upon us as judges; if we mean 
to say that the conduct of this man shall be tairly examined and 
fairly tested, and what he has done amiss shall be criticised without 
favor, but without malice, and that no matter what the press may 
say, aud no matter what an uninformed publie sentiment may de- 
mand, he shall suffer no wrong at our hands, then, Mr. President, we 
must look at things as they are, and not as we might desire to have 
them. - 

How a political canvass would have been conducted in the garden 
of Eden I cannot say. Perhaps upon the same principles as in the 
State of Indiana. [Laughter.] But, sir, in other States of this Union 
we have degenerated. In Wisconsin we use money in politics. I 
myself PR AA five hundred or six hundred dollars during the 
last canvass—not to bribe voters, not to hiré any man to vote the re- 
publican ticket, but to promote the general ends of the campaign, pay 
the expense of receptions, illuminated halls, pay the expenses of dis- 
tinguished speakers, send out torch-light processions, circulate docu- 
ments, and meet all the other expenses which are incident to a polit- 
ical canvass. Why, sir, we spend money in Wisconsin to maintain 
the church and promulgate the gospel. [Laughter.] We pay clergy- 
men salaries. We build churches with money. e light them; we 
warm them; we carpet them; we cushion them; we make them as 
comfortable in every respect as possible; and we do all this with 
money. We pay money to encourage Sunday-schools and Bible socie- 
ties. We send agents to distribute the Scriptures and Christian 
tracts, and to all of them we pay money. We seek in every possible 
way to throw around the institutions of religion all possible attrac- 
tions; and I am forced to confess that we do the same thing in poli- 
tics. 

I may say, however, in this connection, that there has never been 
a charge or suspicion in our State that any election had been carried 
either at the polls or in the legislature by any 8 means. Yet 
in Wisconsin money has been used in politics. In what State has it 
not been? Therefore, when you come to the fact that money was 
drawn out of a bank in Lawrence by men who went to Topeka the 
same day, yon have not advanced a peg in the investigation, as to 
whether that money went to bribe a legislator or whether it was 
used for some perfectly legitimate p . 

Mr. President, coming back to this subject as a judicial question, 
let me make another remark, and that is that we ought to coufine 
ourselves to the judicial rules of testimony. Here is a volume of four 
hundred and sixty-odd pages of report aud so-called testimony. I do 
not hesitate to say, after a pretty thorough knowledge of what that 
book contains, that there are not twenty-five pages in it of testimony 
that would be taken in any court of justice. It is not even respecta- 
ble hearsay. It is not hearsay at first or second hand in many in- 
stances. It is one man’s report of what another man told him of 
what was the common report in Topeka. It is not testimony upon 
which we can found any conclusions whatever, if we mean to analyze 
testimony and find facts and pass deliberate judgment upon them. 

I have not the strength to-day, and shall not attempt to go over 
this testimony in detail. I dissent from all the findings of fact con- 
tained in the report, except as to the trausaction between Mr. CALD- 
WELL and Mr. Carney, which is conceded. But passing that transac- 
tion and coming to the findings of the report that members of the 
legislature were actually bribed, I do not find any testimony that 
satisfies my mind that such was the case. I donot find any testimony 
that, in my judgment, would be admitted by a judicial court to go to 
a jury on the question of Mr. CALDWELL’s guilt of bribery in that elec- 
tion. That being my view of the testimony, of course I must dissent 
from this report, and I must dissent from its conclusions and must 
vote against the resolution the report recommends. 

One moment as to the transaction with Mr. Carney; and prelimi- 
nary to that, what is the effect of bribery in an election in the 
absence of any statute on the subject? There is no Federal statute, 
there is no statute of Kansas declaring what shall be the effect of 
bribery in an election of Senator. Of course Con might regu- 
late that subject and provide that if any candidate for Senator should 
bribe one member of the legislature such act should render his elec- 
tion void. But no such law has been passed. The Senator from In- 
diana read one authority yesterday 0 re states it to be a principle 
of parliamen law, that bribery of one elector avoids the election. 
I do not understand that to be the law of England apart from statutes. 
I understand that that consequence was created by statute because it 
was not a part of the common law. I understand that the two cases 
which are relied upon by Mr. Sheperd, are actually cases of expulsion 
and not cases of election declared void on account of bribery. 

I cannot go at le into the discussion of this subject, and I re- 
gret that I cannot; but I state my view of it and my understanding 
of the law. If I am right in this, then of course we cannot here 
apply to Mr. CALDWELL any other rule than the common law. Wecan- 
not say that Mr. CALDWELL was not elected by that legislature, at least 
not unless we find that enough members of that legislature were 
bribed to have changed the result. Now it will not be pretended by 
any one, from this testimony, that there is even a reasonable ground 
of suspicion against more than four members of that legislature, and 
Mr. CALDWELL was elected by twenty-six majority. Mr. Bayers, one 
of them, has left the State, and could not be found by your commit- 


tee; nobody knows where heis. The other three members of the leg- 
islature suspected of Bening teen bribed were called before your com- 
mittee, and every one, on his oath, swore that he never received a cent. 

Mr. President, it was said by the Senator from Indiana yesterday, 
It is true they all swear that, but we do not believe them.“ The 
report states that most of the testimony which is relied upon, which 
is stated in the report as matter of fact, is contradicted by different 
witnesses, and still it is said the committee believe so and so. Well, 
Mr. President, how are we to be satisfied of a fact? And this isa very 
important question. If we may be satisfied of facts here as we may 
in ene proceedings; if we may find this man guilty as we 
would find a railroad company had been negligent in not performing 
its contract, and therefore say if ought not to have a renewal of its 
land-grant; if we may find the guilt of CALDWELL as we may find 
any alleged delinquency in the collection of the customs with a view 
to remedy it by legislation; in other words, if there be no difference 
between the methods of ascertaining the facts in our judicial and 
in our legislative capacity, then I concede the Senator may say he 
finds a great deal of testimony raising a painful suspicion as to the 

ilt of CALDWELL, And yet it is true that such testimony was met 
in almost every instance by more direct testimony to the contrary. I 
cannot go at length into an examination of it; but I protest here that 
we are to proceed only upon judicial testimony, by which I mean tes- 
timony that would be received in a court of justice. 

What is the end proposed by a court of justice? Why do we look 
to those conrts as the sanctuary of right? It is because they have, 
by actual experiment, acquired the method of ascertaining truth. If 
their method, then, after three centuries of practice, has n ascer- 
tained to be the only safe guide for ascertaining the truth, why is it 
that we can depart from it, and with what degree of prudence can we 
depart from their rules? Sup you are ip bes aman for murder, 
You try him to ascertain whether he did kill the 8 or not, and 
you desire to obtain the truth. Why is it that you will exclude hear- 
say? Because all human experience shows that hearsay more often 
conveys falsehood than fact. Men will make statements when they 
are not under oath that they would not make on the stand and under 
the obligation of an oath; and if you may swear one witness and 
make him state what another man said when not on oath, you lose the 
whole benefit of swearing witnesses. Hence judicial courts exclude 
hearsay; and it would create a rebellion to pass a law authorizing 
hearsay evidence in a court of justice where the title to property could 
be determined, and where citizens could be tried on charge of crime. 

If hearsay evidence be unsafe in a court of justice, where trath is 
the subject of inquiry, how can you defend hearsay evidence here ex- 
cept upon the ground that we are not after the truth? If you wish 
to ascertain whether Mr, CALDWELL did commit the crime charged 
upon him, and wish to do him justice, how are you to justify hearsay 
evidence here? Will you proceed by methods different from those in 
the courts of law—by methods which three hundred years’ experienco 
has discarded? No; if justice be your object, you will proceed here 
as a court of law would; and I would like to see my honorable friend 
from Indiana on the bench in a cour of law, and see Mr. CALDWELL 
on trial before him for bribing the members of this legislature, and to 
see how he would take that pencil of his and gut this book called tes- 
timony. There would not be enough left of it to retain the form of a 
book. No judge would treat it with the slightest respect. We can- 
not, if we are to act like judges. If we take up that volume and ex- 
amine it for the purpose of ascertaining what facts are proved, Mr. 
CALDWELL must be acquitted of the charge of bribing members of the 
legislature; that is, in my judgment, he must be so acquitted. 

f we are determined to expel Mr. CALDWELL and wish for the best 
excuse possible for doing it, that book furnishes the best excuse that 
ean be given. It is hearsay; it is hearsay at third-hand in many in- 
stances ; it comes from men who swear that somebody else told them 
something, and when that somebody else is called on the stand he 
swears that he never did say so; yet you have there the best possible 
case that can be made out if you wish for an excuse for the expulsion 
of Mr. CALDWELL. But I submit to Senators that if that testimony 
is to be examined as you would examine testimony on the bench, Mr. 
CALDWELL is to be acquitted of bribing cg perp of the legislature. 

I am very sorry that I cannot go more fully into the details of this 
testimony. One or two things, however, I will abuse my voice to 
state. 

Mr. Carney is the great witness relied upon by the committee to 
convict Mr. CALDWELL. Who is Mr, Carney? Heisa party to one 
transaction, which, in the opinion of the committee, is sufficient to 
consign Mr. CALDWELL to everlasting contempt; sufficient to send 
him away from this body disgraced ead branded for life, and yet Mr. 
Carney, the man who obtained the money in this doubtful transac- 
tion, stands here in the estimation of this committee, so far as the re- 
port shows, as fair as any witness ever stood. He ap before 
the committee with that show of reluctance, that honest and sincere 
delicacy, which is so becoming a witness. He seemed to think that 
it might be suspected that he had some prosecuting hand in this 
business, and he desired to clothe his testimony with all the force 
that it would have if it came from a disinterested source; and so 
he goes on in this way: A 

There are — 2 that transpire in life between man and man that should be 
regarded as sacred— 

What a high sense of honor he has! 
and that, no matter whether in friendship or in enmity, should not be revealed 


1873. 


Iam sorry to say that things of a similar character occurred between Senator CALD- 
WELL, Mr. Smith, and myself; and I avoided going to ‘Topeka before the legislative 
ere for the express purpose of not being called upon to reveal some such 
ngs;— 
His sense of honor is so high that he will run away from the wit- 
ness- ox! 
and I am sorry to say now that they have been revealed; that both the Senator 
and Mr. Smith have revealed things that it was agreed between us and God should 
remain strictly between us; and I relate to the ery that were stated about my- 
self; and that being so, I feel it to be my duty, and due to the facts and to justice, 
to state the whole of the facts in relation to that case. 


That statement made such an impression on the honorable chair- 
man of our committee that he took him to his bosom, as follows: 
By the CHAMMAN: 
Question. We do not consider you a volunteer witness at all, governor. Itisa 
question between Mr. CALDWELL and the Senate of the United States, in which you 
are here required under your oath to toll all you know. 


Now, if you wish to see how much truth there was in all that by- 
play, turn to Mr. Carney’s letter, to be found on page 240 of the testi- 
mony. Ihave not the voice to read it; but here is a letter by him to 
Clarke, dated April 9, 1872, nearly a year ago, written for the very 

d purpar of goading on this investigation to e Mr, CALDWELL. 
ere is one point in it, however, to which I wish to call the atten- 
tion of the Senate. This witness, who was not a volunteer witness— 
this witness, who ran away from the stand in Topeka rather than 
pene out facts prejudicial to Mr. CALDWELL, we find, on the 9th of 
April, 1872, was writing to Mr. Clarke, who was here in Washington 
for the purpose of instigating this very examination, and in that let- 
ter he says: 

I know of my own knowledge of his paying and authorizing large sums of money 
to be paid for votes, and Mr. CALDWELL knows that I know it, and he knows that 
Ican name other gentlemen who know it, and yet none of those men were before 
the examination committee at Topeka. 

Now, when Mr. Carney is called upon the stand after that modest 
little blushing between him and the chairman—I mean the blushing 
was on the part of Carney, not the chairman—at page 196 he says: 

By the CHATRMAN: 

Question. What do you know of any payment to any member of the legislature? 
Do you know anything abont it! State any circumstances that you know about 
pg bese poymeok or promise to pay anytbing, or anything that throws light upon 

7 Well, all I know is what a man would found upon belief, and hearing 
men talk, and by actions, and so on, that followed. 

Question. Go on and state what circumstances yon know, governor. It will be 
for the committee to draw their inferences. 
bank CARPENTER. Suppose you call for any fact within his knowledge and not his 

et. 

The CHAIRMAN. Lam asking for the facts npon which he might found a belief. 
It will be for us to determine how much weight we will give to it. 

Mr. COR 
who was acting as connsel for Mr. CALDWELL— 

Isu do not intend 0 perso 
eee ee 

The CHAIRMAN. No, sir; not persons who were not shown to be connected with it. 

Tho Wrryrss. Well, some of the strongest reasons I have, of course, for think- 
ing that money was used wore, first, the fact that Mr. CALDWELL had no status be- 
fore the legislature; he had no status in Kansas as a politician when the legisla- 
ture met; that when he went to Topeka there was scarcely anybody for him, or 
that recognized him to be even a respectable candidate, and the farther fact that 
„ repeatedly declared that his election cost him a large sum of 

There is the testimony, when the witness was driven to it, of a wit- 
ness who a yearago was writing here, stating that he knew of hisown 
personal knowledge that Mr. CALDWELL had paid for votes and author- 
ized other men to pay large sums of money; and I am reminded by 
my colleague on the committee [Mr. LoGan] that that letter was sent 
here to Mr. Clarke, and was exhibited by him to members of Congress 
for the purpose of urging on this investigation. The testimony of 
Mr. Clarke, of Mr. Sherwood, and Mr. Van Dynn all shows that Carney 
was a bitter enemy of CaLDWELL’s, and that he had threatened a 
Noe that he would have CaLpWELt out of his seat. So much for Mr. 

arney. 

Now take the case of Mr. Anthony and Mr. Clarke. They are two 
men who have been from first to last, as the testimony shows, violent 
enemies of Mr. CALDWELL. They both swear here, now, to enough 
to damn Mr. CALDWELL if we believe their testimony. They swear 
that Mr. CALDWELL has told them that he paid one man $3,000 to vote 
tor him. They swear that he has told them that his election cost him 
sixty or seventy-five thousand dollars. But the testimony also shows 
that those two men went before the committee of investigation at 
Topeka and testified against CALDWELL, and that they were ques- 
tioned as to all they knew on the subject, and that neither of them 
pretended to state at that time that Mr. CALDWELL had ever told him 
one word on the subject. There they were before that legislative 
committee in Topeka, with blood in their eye, and with malice in their 
hearts, determined to pull Mr. CALDWELL down by fair means or foul, 
and yet they had not up to that time the hardihood to say that Mr. 
CALDWELL had ever expressed one word to them upon the subject of 
his bribing members. It is all an after-thought. 

Mr. President, it is impossible for me to go further through this 
testimony ; my voice will not permit; but Idesire to leave this whole 
matter with the Senate so far as I am concerned, (except that I shall 
vote 1 5 the resolution reported by the committee,) by referring 
again to this testimony, and asking Senators, before they cast a vote 
here that is to disgrace Mr. CALDWELL, at least to read and study the 
testimony. I know it is no trifling request. I know how this mat- 
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ter comes on at the heel of a session that has exhausted us all. I 
know the days and nights of excitement and toil that we have passed 
through in the last three or four weeks; and I know with what 
shrinking and reluctance any one of us sits down now to examine a 
volume of four hundred pages. 

Mr. President, I simply ask for Mr. CALDWELL what a judge should 
grant to a murderer at the bar, what he should grant to any man 
charged with any crime. Any judge would perform his duty, no 
matter what the mob outside might say. He would remind the jury- 
men of their oaths, the solemn obligation under which, between 
themselves and their God, they were to declare whether the accused 
were guilty or not guilty; and I insist, it seems to me, upon grounds 
that cannot be resisted, that no man shall give his verdict until he is 
thoroughly familiar with the facts. 

The PRESIDING OFFICER, (Mr. Ferry, of Michigan, in the chair.) 
Is the Senate ready for the question on the resolution submitted by 
the Senator from Indiana? [Putting the question.] 

Mr. LOGAN. I did not expect the vote to be taken at this time. 

Mr. SUERMAN. If my friend will give way I will move that the 
Senate 8 to the consideration of executive business. I should 
like o ve a little time to examine some parts of this testimony 
myself. 

r. LOGAN. Igive way. 
EXECUTIVE SESSION, 


Several executive messages were received from the President of the 
United States, by Mr. BABCOCK, his secretary. 

The PRESIDING OFFICER. The Senator from Ohio moves that 
the Senate proceed to the consideration of executive business. 

The motion was agreed to; and the Senate proceeded to the consid- 
eration of executive business, 

After twenty-five minutes s 
re-opened; aud (at two o’cloc 
ate adjourned. 


nt in executive session, the doors were 
and forty-four minutes p. m.) the Sen- 


IN THE SENATE. 
WEDNESDAY, March 12, 1873. 


Prayer by Rev. J. G. BUTLER, D. D. 
ELECTION OF PRESIDENT PRO TEMPORE. 


The Chief Clerk (W. J. MCDONALD, esq.,) called the Senate to order, 
and said: 

Senators, the following letter has been placed in the hands of the 
Secretary by the Vice-President, with a request that it be communi- 
cated to the Senate: 

WASHINGTON, March 11, 1873. 


Sm: Please inform the Senate that to-morrow and the next day I shall be absent 
from tho city, and shall not, on those days, occupy the chair. 


Yours, &c., 
HENRY WILSON, 
Vice-President. 
Hon. GEORGE C. GORHAM, 
Secretary of the Senate. 

Mr. ANTHONY. Mr. Secretary, I offer the following resolution, 
and ask for its present consideration: 

Resolved, That in the absence of the Vice-President, Hon. MATT. H. CARPENTER, 
a Senator from the State of Wisconsin, be, and he is hereby, chosen President of 
the Senate pro tempore, 

The chief clerk put the question on the resolution; and it was 
adopted nem. con. 

Mr. CARPENTER accordingly took the chair as President of the 
Senate pro tempore, and said: 

Senators, I thank you sincerely for the honor you thus confer upon 
me, and the best assurance I can give you that I esteem and appre- 
ciate your kindness will be my constant endeavor to perform my 
duties faithfully and impartially. 

Mr. ANTHONY. Mr. President, I offer the following resolution, 
and ask for its present consideration : 

Resolved, That the Secretary wait upon the President of the United S! and 
inform him that, in the absence of the Vice-President, the Senate has chosen Hon. 
Senator from the State of Wisconsin, President of the Sen- 


The resolution was agreed to. 

: THE JOURNAL. a 

The PRESIDENT pro tempore. The journal of yesterday’s proceed- 
ings will be read. 

The journal of yesterday's proceedings was read and approved. 

CREDENTIALS. 

Mr. STEWART. When my colleague was sworn in the other day, 
his credentials had not arrived. They are now here, and I beg leave 
to present them, and ask that they be read. 

he chief clerk read the credentials of Hon. JohN P. Jo chosen 
by the legislature of Nevada a Senator from that State, for the term 
beginning March 4, 1873, which were read and ordered to be filed. 
CHOICE OF COMMITTEES. 

Mr. ANTHONY. Mr. President, before the morning business be- 
gins, in order that the business may be properly referred, I move that 
the Senate proceed to the election of the standing committees. 

The PRESIDENT pro tempore. The Senator from Rhode Island 
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moves that the Senate do now proceed to the election of the stand- 
ing committees of the Senate. 
he motion was to. 
125 ANTHONY. Previous to the election I offer the following res- 
olution: 

Resolved, That the following committees be, and they are h 
viz, on Investigation and Retrenchment, on the Removal of Poli 
on Alleged Outrages in the Southern States, and on the Pacific Railroad. 

The resolution was considered by unanimous consent and agreed to. 

Mr. ANTHONY. I also offer the following resolution: 

Resolved, That there be added to the standing committees of the Senate a Com- 
mittee on Railroads, to consist of nine members. 

The resolution was considered by unanimons consent and agreed to. 

Mr. ANTHONY. I offer the following resolution: 

Resolved, That hereafter the number constituting the Committee on Privileges 
and Elections, the Committee on 3 the Committee on Post-Offices and 
Post-Roads, and the Committee on o Lands, be nine members each. 

The resolution was considered by unanimous consent and agreed to. 

Mr. ANTHONY. Mr. President, I move that the Select Committees 
on the Revision of the Rules, on the Levees of the Mississippi, and on 
Transportation Routes to the Sea-board, which were es ed at the 
last session, be re-appointed. 

` The motion was agreed to. 

Mr. ANTHONY. I now move that so much of the rule as requires 
that the chairmen of the several committees be elected by ballot be 
dispensed with. x 

here being no objection, it was so ordered. ` 

Mr. ANTHONY. 1 offer nominations for the standing and select 
committees of the Senate, in the shape of a resolution, 

The resolution was read, as follows: 


Resolved, That the following be the standing and other committees of the Senate 
during the present session : 


, discontinned, 
cal Disabilities, 


STANDING COMMITTEES. 


On Privi and Elections—Meassrs. Morton, (chairman,) Carpenter, Logan, 
Alcorn, Anthony, Mitehell, Bayard, and Hamilton of Maryland. 
On Foreign Helations—Messrs. Cameron, (chairman,) Morton, Hamlin, Howe, 
Wipe e sess, Cherian: (ebntswans} Moreii of Y Seott, Wrigh 
n Iinance—Messrs. Sherman, (chairman, of Vermon 
Ferry of Michigan, Bayard, and eaten: > AEA 
On Appropriations—Messrs. Morrill of Maine, (chairman,) Sprague, Windom, 
hd ey Fest nigel, roe anaes ienen reo gy Seo PAR E 
n Commerce—Messra, Chandler, (chairman,) Spencer, uckingham, 
Mitchell,. Gordon, and Dennis. r s 
yt Erp factures—Messrs. Robertson, (chairman,) Sprague, Gilbert, Johnston, 
and Fenton. 
* i Messrs. Frelinghuysen, (chairman,) Robertson, Lewis, Dennis, 
and McCreery. $ 
On Military Afairs—Messrs. (chairman,) Cameron, Clayto 
Wadleigh, Kelly, and Ransom. rem AE waste 
On Naval Ajfaire—Messrs. Cragin, (chairman,) Anthony, Morrill of Maine, 
Sargent, Conover, Stockton, and Norwood. 
On the Judicia Messrs. Eamunds, (chairman,) Conkling, Carpenter, Freling- 
huysen, Wright, Thurman, and Stevenson. 
On Post-Offices Post-Roads—Messrs. Ramsey, (chairman,) Hamlin, Ferry of 
Michigan, Flanagan, Dorsey, Jones, Kelly, Saulsbury, and Merrimon. 
On Public Lands—Messrs. Sprague, (chairman,) Windom, Stewart, Pratt, 
Ogloaby, Wadleigh, Casserly, and Tipton. 
On Private Land-Olaims—Messrs. Thurman, (chairman,) Ferry of Connecticut, 
Caldwell, Bayard, and Bogy. 
On Indian Affaire—Messrs. Buckingham, (chairman,) Caldwell, Allison, Oglesby, 
Sherman, Stevenson, and Bogy. 
On Pensions—Messrs. Pratt, (chairman) Ferry of Connecticut, Oglesby, Dorsey, 
Ingalls, Hamilton of Texas, and Norwood. 
On Revolutio Claims—Measrs. Brownlow, (chairman,) Gilbert, Conover, 
Johnston, and Goldthwaite. 
n Claims—Messra, Scott, (chairman,) Pratt, Boreman, Wright, Mitchell, 
Dennis, and Merrimon. 
On the District of Columbia—Messrs. Lewis, (chairman,) Spencer, Hitchcock, 
Ferry of Michigan, Robertson, Jones, aud Saulsbury. 
On Patents—Mesars. Fo of Connecticut, (chairman,) Windom, Wadleigh, 
Hamilton of per coe and Johnston. 
On Public ings and Grounds—Messrs, Morrill of Vermont, (chairman,) 
Gilbert, Cameron, 5 „and McCreery. 
On Territories— Messrs. Boreman, (chairman,) Hitchcock, Cragin, Clayton, Pat- 
terson, Cooper, and Tipton. 
On Railroads—Messrs. Stewart, (chairman,) Scott, West, Ramsey, Hitchcock, 
Cragin, Howe, Frelinghuysen, Cooper, Hamilton of Texas, and Ransom. 
On Mines and Mining— Messrs. n, (chairman,) Chandler, Cald well, Sargent, 
Kelly, aud Goldthwaite. 
On the Revision of the Laws—Messrs. Conkling, (chairman,) Carpenter, Stewart, 
Alcorn, and Ransom. 
On Education and Labor—Measrs. Flanagan, (chairman,) Patterson, Ingalls, 
Bogy, and Gordon. 
To Audit and Control the Contingent Expenses of the Senate—Messrs. Carpenter, 
(chairman,) Jones, and Saulsbury. 
On Printing+Messra. Anthony, (atira Howe, and Casserly. 
On the Libi Messrs. Howe, ( rman,) Allison. and Edmun 
On E Bilis—Messrs. Casserly, (chairman,) Clayton, and Cooper, 
On Enrolled Bills—Messrs. Ames, (chairman,) and Lewis. 
SELECT COMMITTEES. 


Cg ste noord of the Rules—Messrs. Ferry of Michigan, (chairman,) Hamlin, 
an mon, 

On the Levees of the Mississippi River—Messrs. Aleorn, (chairman,) Clayton, 
West, Schurz, and Gordon. 

On Tra: rtation Routes to the Sea-board—Messrs. Windom, (chairman,) Sher- 
man, Conkling, Ames, Conover, Casserly, and Norwood. 

The PRESIDENT pro tempore. The question is, will the Senate 

to this resolation ? 
The resolution was agreed to. 


DUTIES OF COMMITTEE ON RULES, 
Mr. ANTHONY. I offer one more resolution: 


Resolved, That it shall be the duty of the Committee on Rules to make and en- 
force all rules and regulations respecting the reporters’ gallery of the Senate and 


the occupation thereof; and said committee is directed to take such action, from 
time to time, as will confine the occupation of said gallery to bona-fide reporters 
for daily newspapers, taking not to exceed one seat to cach paper; and said com- 
mittee shall have power to provide a seat or seats on the floor for Associated Press 
reporters, and to regulate occupation of the same, 


The resolution was considered by unanimous consent and agreed to. 
EXECUTIVE SESSION. 


Mr. RAMSEY. I think, now that we have the committees, we 
ought to go into executive session for a few minutes, and distribute 
the business that belongs te those committees. I move that the Sen- 
ate proceed to the consideration of executive business. 

The motion was agreed to, and the Senate proceeded to the consid- 
eration of executive business. After five minutes spent in executive 
session, the doors were re-opened. 


ELECTION OF SENATOR CALDWELL. ° 


The Senate resumed the consideration of the resolution submitted 
by Mr. Morton on the 6th instant, declaring that Mr. CALDWELL was 
not duly elected a Senator from the State of Kansas. 

Mr. MORTON. Mr. President, by leave of the Senator from Tli- 
nois, [Mr. LoGan,] who is entitled to the floor, I will this morning, 
in answer to a question asked me yesterday in debate, and I believe 
the day before also, read some authorities upon the question whether 
bribery was an offense at common law before the enactment of any 
statute punishing it, and whether the seats of members of the House 
of Commons had been declared vacant on account of bri before 
any statute had been pasea upon that subject. With the indulgenceof 
the Senate, I will read very briefly some authorities upon that point. 

I read first from Rogers’s Law and Practice of Elections. It is an 
English work, I believe of the highest character upon this subject, 
published in London as long ago as 1837. Mr. Rogers says: 

But numerous instances have not been wanting, in more modern times, in which 
the court of kinga bench have, by the r of their punishments, vindicated the 
freedom of elections. Informations, and indictments at the common law, as well 
as actions upon the statute of 2 George LI, c. 24, have there been prosecuted, not ouly 
by private individuals, but by the attorney-goneral, by order of the House of Com- 
mons. To bribe a voter is not only an infringement of parliamentary privilege; it 
is more—a high misdemeanor and breach of the common law. 

The first time the subject of bribery appears to have been brought before the 
house was jn the reign of Elizabeth. 

One Thomas Long gave the retarning-officer and others of the borough of West- 
bury four pounds to be returned member. For this offense the borough was 
amerced, the member removed, and the officer fined and imprisoned. 


I have here Coke’s Institutes, in which that case is quoted, and I 
will read an extract from it: 


That was the first case, and was nearly a hundred years before any 
statute was enacted punishing bribery, 

Mr. Rogers further says: 

But it was not until the end of the reign of Charles II that corruption at eleo- 


tious prevailed to refer oxtent. 

In the: year 1669 a “to prevent abuses and extravagances in electing mem- 
bers to serve in Parliament, aud for regulating elections,” was thrown out. 

In the Bowdley case, 1676, the committee of privileges and elections reported 
that Mr. Foley, one of the candidates, had been guilty of bribery. ‘The 
passed two resolutions, one declaring Mr. Foley's election to be void, and the 


other seating his antagonist, Mr. Ho! 

In 1677, the treating resolution and in the year following was mado a 
standing order of the house. By t resolution, for a candidate to give any per- 
son ha a voice at an election meat, drink, or present, or gift, after the teste 
of the writ, was declared to be bribery, aud to be a su t ground for the 


avoiding the election as to every person go offending. 


That was a mere resolution of the house declaring what would be 
the action of the house in sucha case. It was not a law, and did 
not become a law until a great many years afterward. 

In 1680 bill to prevent the offenses of bribery and debauchery connected with 
election p: ngs was thrown out. 


Parliament refased to pass it. 


ofa 2 are aei was pert for the borough to nea 


Mr. CONKLING. Will the Senator stop there one moment while I 
ask him whether the last case he read was antecedent to the order of 
the House of Commons which preceded the statute? 

Mr. MORTON. No, sir; it is subsequent. The resolution of the 
house was passed in 1677; was simply made a standing order of the 
house, as it was called, but was not alaw; and another authority 
shows that it was a declaration of the line of action that the house 
would adopt in such cases. 


How general had become the system of corruption, and how insufficient the ex- 
isting iowa and resolutions to arrest its progress, is fully proved by the glaring 
examples just cited, following each other in such rapid succession. Those who 
had opposed the bills of 1669, of 1680, and of 1689, now found themselves called upon 
to adopt a different line of conduct. The opinions of the wisest and most honest 
statesmen, embodied in the resolutions and standing ordersof the house, had been 
sot at defiance, and the first and best principle of the constitution, the om of 
election, was daily and unblushingly violated. Taking, therefore, the treatin; 
resolution of 1677 for its basis, the house, in 1696, p tbe 7 William III, c. 
now generally known by the name of the treating act, 
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making it an offense to give meat or drink to a man who had the 
right to vote; and that was the first enactment ever passed by the 
British Parliament upon the subject. 


Hitherto treating had been considered as a es only or mode of bribing. 
Since the act of William, however, treating and bri have usually been con- 
idered as charges and distinct grounds of petitioning. First, then, of 


81 
bribery, ly so called. 

A candidate or other person is said to be ty of bribing, if, “by himself, or 
reed cial Rodi Sahat Lal R 
praon to give his vote, or to ve his vote, in any su election.” Such 
s the definition which is given of bribery in the statute 2 George II, ©. 24, 
which was the first act ever passed punishing bribery, and that was 
passed in 1727. Mr. Rogers goes on to say: 

This statute, however, did not create the offense; bribery, as we have seen, had 
always been a misdemeanor at common law, and a violation of the privilege of Par- 
liament; but the above statute armed courts of Jaw with new and extraordinary 

T gn DAM AERA te yrovitions, and by aimauaiifying the SINGE foe 
g $ * 
ever again voting in any election for members of Parliament. 

Not only this authority, but Sheperd lays it down distinctly, that 
the power of the House of Commons to declare an election voi upon 
the ground of bribery is not affected by the statute at all, but grows 
out of the principles of the common law. 

Now I will refer to a case that I referred to the day before yester- 
day, in Burrows 

Mir. SHERMAN. I wish to ask my friend from Indiana a question 
upon the very point he is now discussing, especially in connection 
with a quotation from Sopera used by him in his remarks the other 
day. The quotation that I refer to is this: 

a candi though in one instance only, and though a jority of 
e irks vót, will avoid the ee 2 e 

I wish to ask him whether he finds in our own parliamentary history 
in either House of 0 or in England, any particular case where 
the bribery of a particular person, though it did not affect the election, 
or did not control the election, unseated the member. Must not the 
bribery extend to asufficient number of votes of the constituent body to 
affect the result? That is the question upon which I desire information. 

Mr. MORTON. I will state that in all these cases no reference is 
made to the number of votes that had been purchased. It is never 
put upon that ground, but it is put npon the ground expressed by 
Lord 8 55 that bribery poisons the whole fountain. The effect of 
bribery in avoiding an election is never put upon the number of 
votes that have been bribed, but simply upon the act as poisoning 
the whole election, to use the language of Lord Coke, poisoning the 
whole fountain; and it has been compared by another author to fraud 
in a contract. What fraud is to a contract, bribery is to an election. 

Mr. SHERMAN. In the House of Representatives there are many 
eases—I do not know whether cases of bribery, but many cases of 
fraud in elections; but unless the frauds in the election go to a suffi- 
cient extent to affect the majority of the elected candidate, they are 
governed by the actual number of legal votes cast, although frauds, 
violence, intimidation, and perhaps bribery may have entered into it. 
That is the point I want to get at, whether there is any distinction in 
parliamen law between fraud and bribery. 

Mr. MORTON. I am not prepared to answer that question any fur- 
ther than this: I consulted with the chairman of the Committee on 
Elections in the House, who, I believe, has been the head of that com- 
mittee for many years, and he told me there had been no case of 
bribery arising in the House with which the candidate was connected. 
I think he said be did not doubt but that the law would be in the 
House, as it is in England in a case of bribery with which the candi- 
date or sitting member was connected, to invalidate the election, 

Mr. President, I will read an authority from Lord Mansfield. This 
decision was made in 1762. In this case the prosecution was based 
on the common law, not on the statute of George II, and a motion 
was made for a non-suit, upon the ground that the case should have 
been brought upon the statute, and not upon the common law. Lord 
Mansfield said : 

Bribery at elections for members of Parliament must undoubtedly have always 
been a CRIME at common law, and, consequently, punishable by indictment or infor- 
mation. But the act of 2 George II, d. 24, has introduced E ony son pensiya 
order to enforce the laws then already in being, and because they not sufi- 
cient to prevent the evil. 

He then goes on to quote the statute, and after that he says: 

This crime certainly still remains a crime at common law. The legislature never 
meant to take away the common-law crime, but to add a penal action. 

There is more of it, but that is sufficient to explain its character, 

Now I come to the statement that my friend read from Sheperd 
just now, and I will detain the Senate for a moment by calling his at- 
tention to a passage in the argument read by Mr. CALDWELL yesterday, 
which, I suppose, it would be no breach of etiquette to say must have 
been prepared by a lawyer, not by himself; he does not claim to be 
a 3 He makes the statement that there is no case where a mem- 
ber of Parliament had been expelled before the enactment of the stat- 
ute punishing bribery. His lawyer ought not to have made such a 
statement, because it is direc ty in conflict with what he ought to 
have known was the law. But he makes another statement: 

English statute-law provides that “ oi pve’ bos acandidate, though in one instance 
only, and ha majority of unbribed vı remain in his favor, will avoid the 
particular ion, disqualify him for being re-elected to fill such vacancy.” 

The passage is put in quotation marks as being taken from an Eng- 
“lish statute. There could scarcely be an excuse for this. He refers 
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to Sheperd, page 103. Now, I will read that. The fact was, that 
Sheperd said that the power of the House of Commons over the elec- 
tion did not depend upon the statute-law at all, but depended upon 
the law of Parliament, and then he gave the law of Parliament, which 
is quoted here as the statute. Says Sheperd: 


The bribery act makes no mention of an: . 
a member’s seat; the effect, prone lage yl paige, bribery no Sahin tie wens 4, 
0 


the treating act act of 7 William III, C. 4, is in that respect 

law of Parliament, as follows:; Bribery by a candidate, thoug 

only, and though a rey of unbribed remain in his favor, will avoid the 
particular election, and disqualify him from being re-elected to fill 

Here Mr. Sheperd expressly states that the power of the house to 
declare an election void does not depend upon the statute, but de- 
pends upon the law of Parliament; but Mr. Caldwell’s counsel just 
reverses it, and he says that the statute of England says so and so in 
regard to bribery avoiding the election, which is the particular point 
which Mr. Sheperd was contradicting. 

There are several other authorities which I thought I had here, but 
I have left them on the table in my committee-room. Perhaps I shall 
have oecasion to read them afterward, as the debate progresses. This 
is all I intend to say this weer 

Mr. CONKLING. By the indulgence of the Senator from Illi- 
nois I wish to occupy a moment on the 8 which has been put 
by the Senator from Ohio—a question which we cannot avoid, and 
which goes in one aspect of this case to the root of the matter. It 
has been said by the Senator from Indiana, and by others, that, ante- 
rior to any British statate, and anterior to that standing order of the 
House of Commons which immediately afterward became a statute, 
two cases can be found in English history in which the Commons 
avoided an election, held it to be null and void, because of bribery by 
amember. I had received this statement as a verity until we were 
called upon to investigate this case; and now, as we are all engaged 
in a common pursuit of knowledge, I want to confess my inability 
to vindicate, by examination, this assertion. I can find no instance 
in which, in the British Parliament, anterior to the statute, or to that 
order of the House of Commons which I will read, and which imme- 
diately after became a statute, an exercise of power was even pro- 
pead going to the extent of annulling ab initio an election because of 

ribery by the candidate of a particular person. I say now “ofa par- 
ticular person,” in order to guard my statement, although the authori- 
ties do not so guard it. 

The two cases so continually referred are the case of Long and 
the case of Halle. They were neither of them instances of avoiding 
the election. I will say also, in passing, lest I fail to recur to it, in a 
moment, that under the English statute of George, and its repetition 
in the reign of Victoria, no power is committed to the House of Com- 
mons to annul an election because a particular person is bribed. The 
statute works a forfeiture in the sitting member; works a forfeiture 
in the nature of a penalty. 

Now, let me look at these two cases, I read from Male on Elec- 
tions, a work very familiar in its authority to the Senate, perhaps to 
all the members of the Senate: 

The famous case of Walter Long, bribing the — 2 and ration of West- 


bury, in the reign of Elizabeth, is no otherwise worth noticing in a legal treatise 
VVV 
e 


parties and vacating 

By fining the parties and vacating the seat,” a procedure, the Sen- 
ate will 898 under a clause, there been such, in the British 
constitution, endowing Parliament with the power to judge of elec- 
tions, qualifications, and returns, but an exertion of power under that 
inherent attribute in every parliamen assembly—I should have a 
right to say that it inheres, if I had not the authority of Chief Justice 
Shaw bema me, 2 tin dapat any e Le deine os 

rotect itself, to its privileges, to expel intru expel the 
ee of disorder, to rid ktself of a man with either a physical or a 
moral infection. Proceeding under that, as punishment, they fined 
a member, and they fined the mayor and corporation of Westbury, 
and they vacated the seat. 

And in Arthur Halle's case, at no great distance of ae ee The 
unusual exercise of this assumed power of fining, and the culty of enforcing 
payment, occasioned a doubt whether such a power had, in fact, been assumed by 
he House of Commons. 

Mr. MORTON. The power to assess the fine. 

Mr. CONKLING. I read the text again: 

JJ — Borsh a g w Ag So 

Ore: eni ni a dou er such a wer 
— PEs tha House of Commons. = 

It led to a historical dispute whether in truth any such thing had 
ever been done, but unquestionably it had been done, because there 
has descended to us the order placed upon the journals of the house 
in the very words. This commentator proceeds: 

It was held in the case of The King vs. Pitt— 

That is the case which the Senator read from Burrows— 
that bribery is an offense at common law, subject to indictment on information. 
* * * Prosecutions at common law for this offense were never put in practice, 
however, till of late years, since the 2 George II, for which Mr. Douglas seems to 
have given reasons. 

Male then proceeds to say that this evil being crying, the House of 
Commons “ made a standing order of the honse, and, with some tri- 
fling variations, was shortly after molded into a statute.” 

Now I will read the latter part of this standing order of the House 
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of Commons. I pass over all the recitals of the things which should 
constitute the offense, and I come to the penalty denounced against it: 
That eve rson and persons so giving, presenting, or allowing, making, prom” 
ising, or engaging, 3 Botia or e shall E and are nen A 
and enacted to be disabled and incapacitated upon such election to serve in Parlia- 
ment for such county, city, town, 8 port, or place; and that such person or 
s shall osmed and taken, and are hereby declared and enacted to be 
Feemed and taken, no members in Parliament, and shall not act, sit, or have any 
vote or place in Parliament, but shall be, and are hereby, declared and enacted to 
be, to all intents, constructions, and purposes, as if they had never been returned 
or elected members for the Parliament. 


Mr. President, I need not dilate upon the distinction here manifest 
between the force even of this statute—I call it a statute because, 
although it was first an order of one house, they adopted the phrase- 
ology ‘declared and enacted.” 

Ma, MORTON. Towhat did that order extend ? 

Mr. CONKLING. I will tell the Senator in one moment. 

I need not, I say, dilate upon the manifest distinction between the 
force and effect of this statute as it was, and of this statute as it would 
have been had it declared that in such case no forfeiture of the right 
to sit should be worked, but the election should be, and was in point 
of fact, rull and void ab initio. 

But these two cases are referred to to show us that, anterior to the 
statute, anterior to an order of the Commons which was observed 
with the force of a statute, it was the common law of England, not 
merely that bribery was indictable or the subject of information, but 
that the common law of England or the law of Parliament held that 
showing that a member returned had been guilty of giving a bribe to 
any person, ipso facto undid, annulled, vitiated, obliterated the whole 
proceeding called an election. 

Mr. President, if these two cases are to be taken to establish only 
as much as is reported of them, we are left as to the precedents, upon 
my understanding, as we are upon reason, to solve the question put 
by the Senator from Ohio; and for the sake of stating that question 
I assume that there is no distinction between inquiring into the case 
of one returned to the House of Representatives and of one chosen 
by a State a member of this body. Assuming, for the sake of the 
ro pens that the cases are upon all-fo then it seems to me in 
this present case, in one aspect of it at least, we must confront 
this question. A member comes, as one did quie recently, a former 
coll e of my friend from Illinois, from a district in Illinois, by a 
majority of fourteen thousand; it turns out that he, or another act- 
ing for him, promised to one elector that, on condition of his support, 
the candidate, if chosen, should nominate his son as midshipman at 
Annapolis. That is the case clearly proven as I will suppose; there 
can be no doubt about it. The question which arises is whether, al- 
though a majority of fourteen thousand unbribed and uninfinenced 
voters concurred in the election of the member of Congress, that mem- 
ber is to be refused his seat or ousted, not because of his turpitude, 
not because he ought to be expelled for having groveled in the degra- 
dation of tampering with one of his constituents, but because in truth 
and in fact the whole election is vitiated. 

Mr. President, in considering that question there is one other con- 
sideration, and only one—because I am trespassing on the politeness 
of my friend from Illinois—to which, at this moment, I ask attention. 
You will observe, by looking at all the petitions that I have been able 
to find in the books which have been referred to, that the contestant 
or protestant alleged, in so many words, that the election of the sit- 
ting member had been controlled by bribery. That was the stereo- 
typed allegation, “controlled by bribery,” and I think Senators will 
find, by examining the authorities, that, except in regard of the per- 
sonal forfeiture worked in the member if he was privy to the bribery, 
it never was held material whether the bribery proceeded from the 
member, or from somebody else. To illustrate, a member comes to 
the House of Representatives with a majority of three hundred. It 
turns out that when he was chosen he was beyond seas; he could 
not have been physically or constructively present; but, in the heat 
of the e Pow genet and stint ee partisans corrupted elect- 
ors to the number of more than one hundred and fifty, which would 
neutralize the majority. I think the cases show—I think the Sen- 
ator from Ohio will bear me out in saying—that the practice of 
the House is such as to imply that that election is tainted, that it 
is stricken down as effectually, the bribery being proved, if it turns 
out that the man elected to the seat was no party to it, as if it turns 
out that he was. Tho question is, was the election controlled by 
bribery? Suppose his friends have controlled it by bribery? A Ro- 
man poet has told us that there is no color in money; one man’s 
yooney is as filthy as another’s, and if it went into the pockets of 
those whose votes were controlled by it, how does it matter, in con- 
sidering the vice or the validity of the election, whether the mone 
pr ed originally from the man who claimed the seat, or from ill- 
advised and wick Raan who espoused him ? 

Thus, I think, the Senate must see, in considering this question, if 
we are to act in the absence of a statute which works a personal for- 
feiture by way of penalty, and inflicts it upon the man guilty of the tur- 
pitude of bribery—if we are to act without that, and come to the broad 
question of the effect, upon the election itself, of bribes given and re- 
ceived, the case must be the same whether the bribe be paid by the 
man who chiefly profited by it, or whether it be paid by partisans who, 
panes: with designs equally selfish, expected to promote themselves 

y the work they did. Am I right in that? If I am, I have reached 
a point in this inquiry which reveals a grave consideration. 


Can it be that if a Senator, be he as pure as the driven snow, or a 
member of the House of Representatives, be he never so guileless, 
has been so unfortunate as to be espoused by some man fool enough 
or knave enough to give to an elector, or two, or three, or some other 
number falling short of affecting the majority, money or any lucra- 
tive consideration—and a promise of oftice is that—can it be, I say, 
that if a wicked or rash friend has promised one elector that he shall 
be sustained and promoted to office by the man whose election is in 
question, that that election is vitiated, and that we have a case satis- 
fying the immemorial allegation of the petitions in the British Parlia- 
ment that the election was controlled b 3 7 

One other word, Mr. President, and I have done. When we come 
to consider Mr. CaLDWELU’s case, if we do, upon the question whether 
his act, althongh it be with only one member of the legislature, or 
only two whom he bribed, fastens upon him that turpitude in his 
action as a candidate for the Senate which authorizes us, under the 
expulsion clause, to lay our hand upon him and place the seal of our 
disapprobation upon him, many of these questions will vanish. But 
when we consider the case as it has been considered up to this mo- 
ment, upon the question whether the bribery alleged, of one, or two, 
or three, or four members of the legislature in which he received a 
majority of twenty-five, is sufficient cause not to expe him; not ground 
on which a forfeiture might be worked in him to hold his seat, but a 
ground on which we can say that, in point of fact, no election what- 
ever took place, that the whole thing was null and void ab initio, 
then, so long as that question confronts us, I think it material to 
bear in mind the len to which the doctrine may carry us. 

Mr. LOGAN. Mr. President, I desire, in the presence of the Senate, 
to examine this question, and shall probably do so in a somewhat 
different light from that in which it heretofore been examined. 
I shall not detract from the truth as presented in this case in any way 
whatever. I wish to present it in a fair and impartial manner, to 
give such weight to tlf testimony as it is entitled to, both bearing 
against and for the Senator here charged with an offense. -> 

When we reflect upon the history of the recent past, we need not 
wonder that examinations of questions recently before the country 
have been prosecuted in a somewhat novel manner. There have been 
excitements of all kinds and characters in different ages of the world. 
We are but human; our prejudices can be aroused, and sometimes to 
such an extent as to override our reason and hetter judgment. We 
read of times gone by when no man’s liberty or character was safe ; 
when communities were aroused to such an extent that they seemed 
to thirst for the destruction of human life. We have read of times 
gone by, when to charge an individual with an offense was sufficient 
to cause the courts to announce their judgment of condemnation. 
There was a time, even in this country, when the best were selected 


„as victims, charged with offenses, and upon whom the death-sentence 


was pronounced from the judge’s bench without evidence or reason. 

We have the history of the past before us; we read of the cruel- 
ties that have been at times perpetrated by those in power, the con- 
demnation of innocent persons, the trials and convictions of persons 
for pretended offenses that could not possibly have been perpetrated. 
We see, too, in this very day of ours, in this Republic, the ple 
aroused to a great extent, and we all know it to be the fact that in 
the feverish excitement of the public mind, now to charge a man 
with crime is almost a condemnation without a hearing. We know 
it to be a fact now in this country that on the mere publication of a 
charge against an individual, it is taken for granted that it is true, 
and when his defense is presented it is not even read by the people 
who have misjudged ast prejudged his case. We have seen, I am 
Hory to say, in recent investigations, the order of trial reversed, 

We who have read and understand the rules of law have been 
taught to believe that each and every man charged with an offenso 
is presumed innocent until the contrary appears by legal and com- 
petent testimony. It has been the rule heretofore that men when 
put upon trial were to hear the charges against them, were to be 
confronted with their ceusers, face to face, to hear the testimony 
against them, and then, if any offense was proven, were required to 
answer. Strange to say, this rule is now reversed. We now find, in 
some instances, that the man charged with an offense must come and 
prove his innocence, without any evidence whatever being produced 
against him. If he fails in that he is pronounced guilty ; and if he 
accomplishes it by his own statement, then search is made for testi- 
mony to contradict him. 

The time has been when the word of a Senator was worth some- 
thing in this chamber; but, I am sorry to say, that time has passed 
away. Formerly a Senator’s word was taken as true until competent 
and proper testimony should overthrow it and show that he was un- 
worthy of belief. But now the rule is changed. The veriest and 
vilest wretch on earth may charge a Senator with an offense, and he 
may come before a committee and swear to that charge, and it is 
taken for granted that he has sworn the truth; but, if the Senator 
swears to the contrary, it is taken for granted that he has perjured 
himself. This appears to me to be a strange mode to adopt. 

Mr. President, we sit here to-day judges and jurors, Each Senator 
is a judge, to examine the law and the testimony for himself, having 
within his control and judgment the rights and reputation of those 
who are presented for trial before this august body. Our duty is to 
hear and determine this case according to the law and the testimony 
as it has been produced before the committee and before the Senate. 
If a person were on trial before a court for the crime of murder; if a 
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thief were on trial before a court for grand larceny, or a robber were 
on trial for robbery, the testimony would be heard, and then the court 
would say to the jury, the law is so and so as to larceny, or, the law 
is so and so as to murder, or, the law is so and so as to robbery; but 
you, the jurors trying this case, must weigh the testimony in the 

and if you have areasonable doubt in your minds, arising from 
all the taion as to the guilt of the party accused, you will find 
“not ty. 

That would be the rule in trying a murderer; it would be the rule 
in trying a thief or arobber. But what rule do we propose to apply 
to one of our own body when he is tried upon the charge of bribery 
and corruption which would render him infamous in the eyes of the 
American people? The rule, according to the argument we have 
heard here, is this: that his denial and testimony in his favor are taken 
for nothing; no reasonable doubt is permitted to arise in our minds; 
every one who swears st him must necessarily swear the truth ; 
every one who swears for him must be presumed to swear falsely ; 
every e made t him must be true, but all testimony tend- 


ing to exculpate him must be perjured testimony. This is the tend- , 


aed of the argument that we hear in reference to those ch 

with offenses in this Senate-chamber. We are supposed, at least, to 
try men according to law; to try them according to the rules of jus- 
tice, and to determine the rights of those who are sent here by States 
of this Union according to the principles of justice, and at least give 
them the rights of murderers, 

Mr. President, I shall examine, before I conclude my remarks, what 
I conceive to be the law in this case, but will merely give it a pass- 
ing examination at present. Suppose we take the rule laid down 
here as the rule by which we are to be guided in the judgment of 
this man’s rights to-day; that is, that if any one single instance of 
3 is proven, (which I deny in toto,) though having no effect 
upon the election whatever—even if it were a mere attempt without 
the fact itself being accomplished—the election is void by reason of 
fraud, and the Senator must be unseated. Would that be just? Let 
us examine for a moment and see whether this is a proper rule for us 
to be guided by in the examination of a legislative act. 

Suppose that a legislature passes an act, and after the act is signed 
and becomes a law, you prove that a portion of the members who 
voted for that law were improperly influenced to cast their votes for 
it, I ask yon as Senators whether that would vitiate the law? It is 
a ized act of the legislature, and one that the courts have 
decided you cannot go behind. Now take this case as far as the act 
of the 1 is concerned; the election of Mr. CALDWELL is an 
act of the legislature, certified to and regularly presented to the 
Senate of the United States. If the position of my friend from In- 
diana is correct, that a mere attempt to bribe a member of the legis- 
lature vitiates that election, you go behind the whole act after mo- 
tives; you drive the member elected ont of the Senate; you declare 
the act of the legislature void because of that mere attempt. Upon 
what rule or theory do you do this? On a rule based upon certain 
statutes of England, which have been read here, but which have no 
application and no binding force so far as we are concerned. There 
is—I state it to be the fact—not one solitary case of the kind under 
the common law, and the common law is applicable, if anything, for 
we have no statute ourselves, and I defy the production of one solitary 
case which is a parallel to this. Long’s case and Halle’s case, the two 
which are cited, and the only ones that can be referred to, are not 
cases that can be made to apply to the one before us. 

Mr. MORTON. Will my friend allow me to interrupt hiin ? 

Mr. LOGAN. Certainly. 

Mr. MORTON, I think I ought to make a statement here in justice 
to myself and other members of this committee. The question came 
up in committee, about the time the report was agreed upon by the 
majority, as to whether we should report a resolution of expulsion or 
a resolution declaring the election invalid on account of the charges 
made. I believed that both remedies existed, that it was competent to 
declare the election invalid, orit was competent to report a resolution 
of expulsion upon the ground that the power of expulsion was absolute. 
I think the Senator from Mississippi, [Mr. ALCORN,] and the Senator 
from Georgia, (Mr. Hill,) not now a member of this body, agreed 
with me ; but, according to my recollection, the Senator from Illinois 
who is not now a member of the Senate, (Mr. Trumbull,) and the 
honorable Senator from Illinois, now on the floor, [Mr. LoGan,] and 
the President of the Senate, [Mr. CARPENTER, ] and perhaps one other 
Senator, thought it went to invalidate the election rather than to ex- 
pulsion, and it was their opinion that determined the character of the 
resolution which was reported. That being my distinct recollection 
about it, of course I was not prepared to hear an argument from the 
Senator from Illinois to the effect that there was no authority for 
saying that these things would invalidate the election. 

Mr AN. Mr. President, I did not know that a Senator was 
confined to any remarks he may have made outside of this chamber 
in discussing a question such as that now before us. The Senator 
might have saved himself the trouble of interrupting me, for in a few 
moments I would have stated to him and to the Senate what my views 
are in reference to this matter. I do not desire to detail the discus- 
sions we had in a committee-room, or to state how acommittee arrived 
ata certain conclusion. As I said yesterday, it is enough for the 
Senate to know that I dissented from the report, and I have a right to 
base my dissent upon any argument that seems proper in my judg- 
ment. I did say to the Senator, and I say now, that at the time we 


first commenced investigating this case, I was inclined, in ease the 
proof should be sufficient, to hold that the charge went to invalidate 
the election; but on examining the subject farther I came to the con- 
clusion that I was incorrect in that impression, and I dissented from 
the report generally. The reasons for my dissent the Senators will 
ascertain before I am through. 

Mr. President, without detaining the Senate longer in regard to the 
legal question at this s of the argument, I propose, if L have the 
ability, as I believe I haye—because it does not require very much 
to show that upon the VAU produced before the investigating 
committee you are not warranted in finding Mr. CALDWELL guilty of 
any act of bribery. Further, I propose to show that there is not one 
solitary witness that testified against Mr. CALDWELL, upon whom my 
friend from Indiana relies, who is not contradicted by from two to 
three witnesses. We differ in reference to this matter; but it ought 
not to be any cause of feeling between us; it is a mere difference of 
judgment in reference to what the testimony proves; and I say that 
I propose to show that every witness, upon whom the Senator from 
Indiana relies to convict Mr. CALDWELL, has been contradicted by from 
two to three and sometimes four witnesses, men of better reputation 
tan the man who testified against Mr. CALDWELL. I think I can do 
that. 

In the first place, if Mr. CALDWELL is to be found guilty of anything, 
he must be found guilty from the testimony. That testimony must 
be competent testimony ii must be believable testimony, such as will 
have weight before a body of men who are inclined at least to do 
justice to a fellow-man. God knows we ought not to desire to do in- 
justice ; and as the length of time allotted to us in this world is but a 
span, we ought to approach a case of this magnitude with nothing in 
our hearts to cause us to do injustice to any man. 

The first testimony that I will examine is that of the honorable 
Mr. Clarke, for he is an honorable man; the Senator from Indiana 
says he is an honorable man. Let us see how this honorable man tes- 
tifies against a better man than himself. Let me tell you before I 
come to his testimony something of Mr. Clarke’s conduct, and if I do not 
state it correctly Iam subject to correction. Mr. Clarke was a candi- 
date for the United States Senate at the same time that Mr. CALDWELL 
was. He denied under oath that he ever had any arrangement with 
Mr. CALDWELL, denied time and again, in his testimony, that he ever 
had any arrangement, either directly or indirectly, with Mr. CALDWELL 
by which he was to turn over his friends to Mr. CALDWELL’s support, 
for any consideration whatever. He came to the Senate-chamber over 
ayear ago with a blood-letter in his hand, presenting it to certain 
Senators vo read, in which it was charged that fourteen members of the 
legislature of Kansas were purchased, and that Governor Carney 
could swear to their names. He presented this letter to Senators in 
order to prejudice them, and then went to Mr. CALDWELL showing him 
this letter, as Mr. CALDWELL states, (and I believe every word of it,) 
and demanded blackmail of him, saying that if he did not give ithe 
would punish him here before the Senate. This is the kind of man 
the honorable Sidney Clarke is. He admits that he came to Mr. CALD- 
WELL several times, denies, however, that he demanded money, but 
says that eachtime he came Mr. CALDWELL made excuses for not having 
paid the money prior to that time. The honorable Sidney Clarke was 
a witness before the Committee on Privileges and Elections. I hope 
it is revealing no secrets to state that fact. He was not only a wit- 
ness, but he was the prosecutor from day to day, farnishing testimon 
to the committee, examining witnesses as counsel, and when the finale 
came, and we were winding up the testimony, this honorable Sidney 
Clarke usked leave to file a written argument against Mr. CALDWELL 
before the committee, which was denied upon my objection. This is 
the honorable witness who testifies against Mr. CALDWELL, a prosecut- 
ing witness, and then, after being both witness and prosecutor, asks 
leave to file an argument beside his testimony against this man, that 
he might destroy him. i 

I propose now to examine the testimony of the honorable Sidney 
Clarke, and see how he swears. If he does not swear swiftly, then 
the record lies. Iwill refer to the pages, so that the Senator from 
Indiana can see what I read. À 

On page 2, after speaking of visiting Mr. CALDWELL, he mentions 
a conversation in regard to which he makes the fullowing statement: 

Mr. CALDWELL then said, in substance, that success, his own success, would do 
away with the stigma of the transaction, replying to my idea that the use of mouey, 
as he understood it—I can't eyed it exactly as he did—but that his own success 
would do away with it; and said to me, You see what I have done here, and you 
must have been at considerable expense in paying the expenses of your friends 
and conducting the canvass ;" and he manifested his willingness to defray such 
expenses—political expenses—as I had been to in the canvass. 

That is what the honorable Mr. Clarke testifies to—that Mr. 
CALDWELL proposed then to him to pay his expenses. 

Then the Senator from Rhode Island [Mr. ANTHONY ] asked him the 

uestion : 

3 Question. How did he manifest his willingness? Did he say he would do it? 

Answer. Yes, sir. He proposed to mo to doit. Ho also said to me that another 
senatorial election was to occur two hence, and if I would give him my polit- 
ical influence, or if my friends would, he would pledge me to do whatever was in 
his power to secure my election. 

After that Mr. Clarke testifies that he declined this proposition ; he 
declined to have anything to do with it. 

Lou will find, then, on page 287 what Mr. Clarke says further: 

Question. Did you ever at any time or place make any request of Mr. CALD- 


WELL, or any of his friends, that he should pay your expenses, or any portion of 
them, or contribute at all to them? p pe 
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or settle hai Mest ha made 1 that he should conclude || WXIIL told him that his (CaLpwEL’s) election had cost him $75,000. 


He says he never did, unless what he said to Mr. CALDWELL in 
reference to concluding an arrangement that he made with Mr. 
Stevens— . 
can be construed into that. For m eee I can answer, I did not. 

Question. You say you never conversations with him at any time in regard 
to any expenses, except those of Stevens. 

Answer. You do not understand me; except as to the arrangement which he 


made with Stevens. * 
That comes to this: that when said he ought to pay Stevens's 
you meant he ought to pay all these sf 
Answer. I meant that he ought to carry out the understanding he had entered 
into with Stevens. 
tion. Which was to pay all your expenses ? 
Tes, sir. 


First he declined any arrangement whatever with Mr. CALDWELL; 
then he says in conversation he meant nothing except that Mr. CALD- 
WELL ought to out the ec en made with Mr. Stevens, 
and y he says that that meant to pay his expenses. 


ion. What amount did Mr. Stevens claim? 
swer. I do not know. I think twelve or fifteen thousand dollars was talked 
of as what it should be. 
aone Were your expenses included ? 
= yee I donot know that they were mentioned, but I think they were in- 


Such is the testimony of Mr. Clarke in reference to that proposition, 
but I wish to follow it up by this statement: Mr. CALDWELL denies 
the arrangement in toto; and Mr. Stevens, Mr. Clarke’s friend, with 
whom he pretends this arrangement was made, could not be found, 
although he was their witness. Nobody knows why he was not pro- 
duced. The testimony further shows that Mr. Clarke called on Mr. 
CALDWELL three or four times, and that he demanded of Mr. CALD- 
WELL—and Mr. Clarke testifies to that himself—that Mr. CALDWELL 
should procure the appointment of certain persons in Kansas to office; 
but Mr. CALDWELL declined to do it; that they had a disagreement 
about these appointments; that afterwards Mr. Clarke came to see 
Mr. CALDWELL; Mr. Clarke still persisted in saying that Mr. CALD- 
WELL merely excused himself for not having carried out this arrange- 
ment. You will find on page 16 that Mr. Clarke makes this state- 
ment, speaking of a conversation that he had with Mr. CALDWELL : 


Question. Was there anything in this conversation in which Mr. CALDWELL said 
he wanted to fix the matter up with you instead of Stevens in regard to the amount 
—any question raised in to the sum 

Answer. I do not remember that there was. As I have previously testified, I had 
remarked, without having a definite idea myself, that I supposed all the expenses 
ine meaning my own expenses and the expenses of Mr. Stevens’s y, and 
hry Abell's party, and others, would amount to some $12,000 or $15, perhaps 

Question. I remember that you have stated that. 

wer. Nothing was said, only this amount may have been RGA I but 1 
cannot say whether it was or not, but that was the general idea of matier, 
aestion. That was the general idea? 
wer. Yes, sir. I carefully avoided, in this conversation with Mr. CALDWELL, 
in regard to which I am testifying now and will testify further, making myself a 
party to this transaction. I regarded Mr. CALDWELL’S course as highly dishonor- 
able and untruthful. 
tion. In reference to the postmaster f 
sewer. Yes, sir; and fore I was very cautious in what he said to me in 
reference to the k 
geer Is that all you recollect of that conversation f 
er. Yes, sir. 
uestion. When did you have the next one? 
wer. I do not remember. In fact, Mr. CALDWELL, in these calls which Imade 
upon him in reference to the postmaster, mentioned the matter two or three tim 
OEDS ME EATS the matter, bat was going to do it—chiefly in the form o 
apology. 

Question. That is the post-office matter ? 

r. No, sir; these other matters; and whenever I went to see him in ref- 
erence to the post-office matter, he seemed anxious to introduce the other matter, 
on cig ete occasions. I avoided it as much as possible, making the same general 

y I have already stated. 
jaestion. You say he said to you on several other occasions that he would do it? 
wer. Yes, sir; that he would fix the matter up with Stevens. 

8 Have you had any other interviews with him on that subject ? 

swer. Yes, sir; I went to see him at his rooms. The interview that I dis- 
tinctly recollect, that made the most impression on my mind, occurred at his room, 
I think on . near the Ebbitt House, if I remember aright. 

on. en 

eee Whether it was in the spring, or at the session called to ratify the Ala- 
bama treaty, I cannot remember, but one or the other. I have located the place 
wrongly, and I will ask to correct in regard to F street. What is the street pass- 
1 A © Arlington Hotel? 

. ANTHONY. That is H street. 

The CHarmMan. Now begin and state where your next conversation with him 
was in regard to this matter. 

Answer. The next conversation I had with him was at his rooms on H street, 
near the Arlin, Hotel. I had met him at the Capitol, and he remarked to me 
that he was go 6 he would like to have me call and see him. My 
recollection now is, since I have commenced to make the statement, that the Sen- 
ate had adjourned and he was to leave for home. I called at his rooms and he was 
packing he things, and I wentinto his back room, where he was in 
packing trunks. He commenced a conversation with me in reference to this 
tevens business and the agreement which he had made with Stevens in reference 


to the payment of the expenses, and I replied to him in some eral terms as I 
had being upon my guard, as I have said, and regardin © matter as an 
effort on part to compromise me. He indulged ina good deal of conversation, 


——5 for not effecting the settlement with Stevens, and said to me that the 

n had cost him $75,000 in money, and that he was very poor in ready money. 

Mark this lan, call the attention of the Senate to it. Mr. 
Clarke swears positively that he had this interview with Mr. CALD- 
WELL on F street, but afterward he changes it to another street, in 
which Mr. CALDWELL said he would fix up this Stevens matter; that 
he would pay the money; and he goes on further in this same conversa- 
tion and speaks of the cost of the election. He states that Mr. CALD- 


The reason I call attention to this testimony is that I want now to 
refer you to other testimony of Mr. Clarke. Mark you, he saya this 
conversation took place (in which the cost of Mr. CALDWELI’s election 
was stated by him, and in which Mr. CALDWELL proposed to fix up 
these twelve or fifteen thousand dollars with him) at the session of 
the Senate, either in the spring or at the time of the ratification of 
the Alabama treaty, which took place in May, 1871. 

In January and February, 1872, the Kansas legislature investigated 
this matter at Topeka. On the 31st of January, 1872, Mr. Clarke 
this honorable Mr. Sidney Clarke—after stating time and again, in 
the testimony before our committee, that he conversed with Mr. 
CALDWELL, that he agreed to pay this amount, and that his election 
had cost him $75,000, testified before the Kansas committee as follows: 


mestion. Do you know whether or — Neg that contest, any money or other val- 
le considerations were offered or used by Mr. CALDWELL or his to secure 


votes for Mr. CALDWELL? 
Answer. I know it only as it was commanicated to me by other 
Tann Well, sir, by whom were such facts communicated to you ? 
wer. On the day following the election, just about as I was leavin, 
reed DOER Saa home at Lawrence, I was met, I think 
between the room that I occupied and 1 our gentlemen, whose names, 
as near as I can recollect, are G. W. Wood, member of the house of representatives 
from Cherokee; William Peckham, member of the house of representatives from 
ee eee ; Mr. Rucker, from the Cherokee Neutral Lands, and by Dr. O Con- 
nor, Baxter Springs. One of these es I don't remember which, handed 
to me a written instrument, setting forth in substance that Mr. G. W. Wood had 
been offered a sum of money to vote for Mr. CALDWELL. . 
trunk to leave the city; was in a great hurry ; remarked to the en 
was about leaving town; that it was a g about, and 
handed back the paper. 
ppa ag ze receive such or similar information from any other persons? 
Question. —.— what other persons! 
nswer. From Mr. T. L. Bond, member of the house of representatives from 
Montgomery County. 
estion. Any other ! 
wer. I don't remember any other at this time. 

He states in his Kansas testimony, and reiterates it, that these par- 
ties, giving their names, told him that money was used; but he never 
intimates there that Mr. CALDWELL said it cost him $75,000, or that 
Mr. CALDWELL had with him to pay $15,000, or that Mr. CALD- 
WELL had agreed with anybody for corrupt purposes to pay this 
money; but he testifies before that committee that this is all he 
knows about it,and he gives the names; and now what follows? Of 
the very persons who were named by Mr. Clarke three were called 
on the witness-stand before our committee, and all three testified that 
they never had any such conversation with this honorable Sidney 
Clarke. The fourth was not obtained, but three out of the four swear 
positively that Mr. Clarke has sworn falsely in his statement; and 

et when Mr. Clarke comes charged before this committee with a 
etter in his pocket to prejudice the committee, with blood in his eye, 
against this man, and attempts to blackmail him, and there swears 
to every fact that he thinks can secur convict him, yet before the 
Kansas sip pee long after he should have had these conversations 
with Mr. CALDWELL, he denies that he knows anything about it, ex- 
cept what these men, naming them, have told him; and these men 
all come forward and say that he told a positive falsehood. This is 
the character of the testimony of the honorable Sidney Clarke, and 
this is the kind of testimony on which this Senator must be con- 
victed—the testimony of a man who is contradicted by three men as 
honorable as he is, and when he himself swears contrary to what 
he swore before the Kansas legislature after these things had trans- 
pired and after these conversations should have occurred. But, for- 
sooth, Mr. Clarke must be believed. Why? Because he swore against 
this accused Senator; but these men who swore in his favor have all 
committed perjury. Mr. Clarke is an honorable man! 

On pages 22 and 23 Pg will find that Mr. Clarke testifies, in answer 
to questions put by Mr. Trumbull, as follows: : 
Ue e 2 This is for the purpose of furnishing the committee with means to get 

0 


Answer. Yes, sir. I have frequently had conversation with Major T. J. Ander - 
son, of the Kansas Pacific Railroad, in reference to the subject. 
estion. Was he one of the persons you named as being present at the election 1 


. Yes, sir. 
„ the road there at that time f 
Question. He made statements to you to the same effect ? 
wer. Yes, sir. 
That money had been improperly used i 
nswer. Yes, sir; and that he had a personal knowledge of the matter and had 
acted in the capacity of disbursing money. 

There is Mr. Clarke’s statement on pages 22 and 23, that Thomas J. 
Anderson, agent of the Kansas Pacific Railroad Company, was there 
at the time, told him that he used money, and that he was the agent 
for that purpose. Well, now, sup we turn to Mr. Anderson’s state- 
ment, on page 71, and examine what he says for a few minutes: 

Question. State, Mr. Anderson, to this committee what you know, if anything, 


in regard to FF CALD- 
WELL for the Senate, either upon the part of Mr. CALDWELL or any of his friends, 
Now listen to Mr. Anderson : 
Answer. I know of no money being used to purchase votes, directly or indirectly 
You know of no m used f 
r. No money. 2 some money as the tof the road in our 
own legislative matters in diving and wining members, and so on, which is usual, I 


believe. 
say you know of no money being expended in connection with 
Mr. Caunwei's election in the way I speak off z 

wer. No, sir. 


that I knew no 


1873. 


Question. I will ask if you were t at one time at an interview between 
Mr. Carson and Mr. Crocker, a member of the legislature from Linn County? 

Answer. I was interviewed by Mr. Carson ; Mr. Crocker I do not know. Imight 
possibly have spoken to Mr. Crocker during the session, as I did to all the members, 
probably, at some time penises eed session. Personally I do not know him, and 
never had any conversation with him on that subject. 


This is Mr. Thomas J. Anderson, the 2 of the railroad, who, the 
honorable Sidney Clarke swears, told him he was disbursing agent 
for Mr. CALDWELL and used money, positively swearing that he did 
not even know of any money being used, directly or indirectly, for 
such papae, 

Mr. MORTON. Allow me to ask a question. 

Mr. LOGAN. Certainly. 

Mr. MORTON. Iask the Senator from Illinois if he did not agree 
in the waa pares with — rest of 2 ae ee man gig tae testi- 
mony was ury throughout, and if he did not agree to vil peas 
as a in the report to that effect, which was npon, but whic 
I afterward struck out, as I thought it was harsh to put it into a re- 
port, that this man Anderson’s testimony was perjury throughout. I 
ask . if he did not agree to that distinctly. 

Mr. LOGAN. Mr. President, this is the most peculiar way of prose- 
cuting a man that I ever heard of. Has it come to this, that a Sen- 
ator will stand in this chamber and demand what a man may haye 
said out of doors, or anywhere else, in order to rnin a man who sits 
here? What I have read is the evidence of a man who was testify- 
ing, and more than that, I will answer the Senator from Indiana, that 
Mr. Anderson bore himself more like a man than re rson who was 
there pursuing Mr. CALDWELL. I say further, that Thomas J. Ander- 
son, upon the stand, showed himself a cool, deliberate, Sore Ag rae 
sensible man, and you cannot say that of your honorable Sidney 
Clarke. Now, I will say to my friend from Indiana, who is so indig- 
nant, and desires to lug in trash and everything else that I would 
spurn the idea of trying to bring forward against the character of a 
map, that this is the sworn mony, and there was no witness to 
contradict him, and not a man could be put on the stand who would 
swear that he would not believe him under oath, But the Senator’s 
honorable friend, whom he dilated upon so profusely the other day, 
the mayor of Leavenworth, was contradicted and impeached by com- 
petent testimony ; a man who had been tried for murder; a man 
who had led a mob and tore up the railroad of that man whom he is 
3 Yet the Senator held him up before this Senate as an 

onorable gentleman. 

Sir, I say to the Senate that this testimony appears upon the re- 
cord, and it impeaches the evidence of these honorable gentlemen ; 
hence it would be a sort of fancy sketch for some of us to come in 
here and say, “ Well, we did not believe him when he swore that.” 
How could 170 disbelieve him? He was not impeached ; he did not 
contradict himself; he did not act in a manner to show that he was 
alarmed; he did not exhibit any trepidation; he did not exhibit the 
signs of a man who was committing perjury, and no man will say 
that he did; but yet you want me to say he was a perjured man. 
That is exactly what I have refused to say. That is exactly what I 
refuse to say here to-day. I will not say that a man perjures him- 
self unless the testimony shows him to be 8 and then I 
eet the Senate to judge as to whether his testimony is worthy 
0 i 

But this witness contradicts the honorable Sidney Clarke. There 
is the sensitive point. His honor must not be at ed. The honor 
of a Senator may be trampled under foot, but yon must preserve with 
especial sacredness the honor of the honorable Sidney Clarke! 

he honorable Sidney Clarke, on page 24, swears that Len. T. 
Smith said that they were bound to have this election if it cost them 
a quarter of a million dollars, This is said by this honorable ex- 
member of Congress. Now, who is Len. Smith? Is Len. Smith a 
Realy Sy Ay man? He is a man who has always stood high in Kan- 
sas; he is a business man, He is a wealthy man, it is true, and my 
friend intimated the other day that this was the trial of a millionaire, 
and therefore he must be convicted anyhow. I am free to confess 
that Mr. Smith happens to be a man of some wealth and is considered 
an honorable man in Kansas, and a man of great business capacity. 
No man has ever impeached his veracity; no man has ever impeached 
his integrity. Even the honorable Governor Carney, in his testi- 
mony, swore that Len. Smith was an honorable man 3, but Sidney 
Clar. seh says he said he intended to have the election if it cost him 
$250,000. 

Now, let us see what Len. Smith said. Mr. Smith was recalled (on 
page 429) and questioned as follows: 

Have you ever, at any place, in conversation with Mr. CaLDwELL—— 


Mark, Mr. Clarke swore that this statement was made, not to him 
directly, but that Mr. Smith and Mr. CALDWELL said that they would 
have the election if it cost $250,000. Now, Mr. Smith JAS this 
statement : 

Question. Have you ever, at any place, in conversation with Mr. CALDWELL and 
Governor Carner, said in substance that you were bound to have the Senatorship, 
if it cost $250,000, or made any such remark ? 

Answer. Ha sir; I never made any such remark in the presence ot any one. 

8 S First National Bank at Leavenworth, or in Topeka? 


He swears positively that he never made any such remark to this 
man or anybody else; and yet the honorable Mr. Clarke swears that 
he and Mr, CALDWELL said this. Mr. Len. Smith swears he did not 
sayit. Mr. CALDWELL says that no such conversation ever occurred. 
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There is the statement of Mr. CALDWELL, the Senator; there is the 
statement of Mr. Len. Smith sworn to, palpably contradicting the 
statement of Mr. Clarke in reference to this particular fact. As I 
said in the commencement of the examination of this testimony, 
every material fact sworn to by a witness against Mr. CALDWELL has 
been contradicted by from two to four witnesses of better reputation 
than the men who swore to it. ` 

Now, I want to call attention to another little fact in reference to 
the honorable Sidney Clarke. The honorable Sidney Clarke swears, 
on page 291, and Senators will see the animus of this gentleman : 


Question. Were you actively instramental in bringing about the investigation 


that occurred in Topeka in January, 1872 
Answer. Well, sir, I have always been in favor of having this matter investi- 
os by the legislature and the Senate. 
as 


ion. You were actively promoting that * aed 


nswer. Yes, sir. I published a card in the Commonwealth addressed 
to the of Kansas, inviting, so far as I was concerned, the fullest and freest 
inves: on into the whole matter. 

uestion. Do you know Mr. Nathan Cree? 

nswer. 


Yes, sir. 

Question. Did you farnish him with a memorandum of the ms who had been 
bought, or supposed to have been bought, or whose votes been bought, to- 
gether with the names of persons by whom that could be proven? 

Answer. I had two or three conversations with Mr. Cree. He was then editor 
of the Standard, published in Lawrence, where I reside. I had i th 
him, in which I urged the 9 these 
and spoke to him of some members of the 
mony has been submitted here. 


There Mr. Clarke testifies in reference to getting it up; but, mark 
you, he says he spoke to Mr. Cree, the editor of a Lawrence paper, 
suggesting it to him, and Mr. Cree comes forward and swears posi- 
tively that Mr. Clarke with his own hand wrote out a list of names, 
quite a number, and gave them to him to publish in his paper, stat- 
ing the fact to be that they were all bribed, and he handed it to Mr. 
Cree to publish, and it was published. And yet Mr, Clarke, in his 
own testimony, cannot name a solitary man; but he himself was the 
man who went to the newspaper editor and gave the names and had 
the publication made, and the ssa bd first made in 3 that 
certain men—naming them, pointing them out on the jo vV- 
ing the list—were bribed. Yet he is an honorable gentleman, and he 
must not be disputed! The facts show that this man was the pro- 
moter of the investigation ; that he was the man who first made these 
charges; that after making the charges, and giving the names, and 
putting himself apon the record in the manner in which he did, he 
necessarily, in order to sustain his statement, must come forward and, 
when sworn, give at least some semblance of trath to what he had 
stated and published before the people of Kansas. 

Mr. President, let me now your attention to the sworn state- 
ment of Mr. Sidney Clarke before the Kansas legislature on this v 
same question. I read the testimony, he went to Mr. Cree an 
pare him, in his own handwriting, the names of the members of the 

egislature who were bribed, and Mr. Cree published them in his 

paper; as Mr. Cree himself swears. Now let us see what Mr. Clarke 
swore before the Kansas legislature at Topeka. On page 297 of the 
Kansas investigation you find this : 

Question. Did you or did „ of several members of 
the legislature of 1871, among which were the name of Senator Wood, as having 
voted N in the senatorial election of 18711 

Answer. I gave him no list, but I talked with him about itas I would with any 
other person. 

This is what Mr. Clarke swears before the Kansas legislature 
shortly after this thing transpired; that he talked with Mr. Cree as 
he would with any other m and gave him no list of ms; and 
he comes before our committee and its that he pointed out on the 


journal the names of members of the legislature, but Mr. Cree comes 


forward and swears that Mr. Clarke, with his own hand, wrote the 
names and gave him the list. In a few weeks after the thing should 
have occurred, and in the Topeka investigation, he swears he never 
did any such thing, and he comes here and repeats it; and this is the 
honorable Sidney Clarke, in whom there is no guile! 

We asked Mr. Sidney Clarke why he did not testify before the 
Kansas Topeka e iar la committee the same as he testified before 
our committee—that Mr. CALDWELL told him it cost him $75,000—and 
I will read you his answer to show why he did not tellit. On page 294 
he is asked by Mr. Crozier: 

Question. Before you testified in that examination— 

Speaking of the Topeka examination— 
were you sworn to the truth, the whole truth, and nothing but the truth! 

Answer. I don’t remem the form. I think that very similar. 


Question. Did you omit to state then that Mr. CALDWELL had said to you that 
. him $75,000, for the reason that you considered Mr. Snoddy 


Mr. Snoddy was chairman of the committee, a man who voted per- 
sistently against Mr. CALDWELL. 

Answer, That was ially the but not entirely. The in tion at 
Topeka was 9 oak a way thet the witnesens were by Mr. 
Snoddy to be allowed to answer except such questions as he proposed to them. 


Now he says the reason why he did not testify at the Topeka inves- 
tigation that Mr. CALDWELL told him he had paid $75,000, was that 
the investigation was unfair and Mr. Snoddy did not allow him to 
answer any questions except such as Snoddy put him. Now let me 
read the questions in the To investigation, and see how that is, 
Speaking about his information in re; to money and expenses : 

Question. From whom did you receive the information 
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The question is a fair one. He goes on and gives names, as hereto- uestion. Was George Smith a member of it? 


fore, and finally he is asked : 

From any other person ? 

And he answers: 

I do not remember any other person at this time. 

There is the answer. Being asked if he received information about 
expenses at the legislature from any person, he gives the names of a 
few. Then he is asked, “From any other person?” and he answers, 
„No, sir.“ Then he comes here and swears that the reason he did not 
tell it there was, that the investigation was unfair and the questions 
were not put fairly, and he was only permitted to answer such ques- 
tions as were asked. There he was asked the direct question and denied 
it, and yet this is his excuse, 

The next witness the Senator from Indiana relies upon—and we 
only disagree so far as our theories are concerned about this testi- 
mony; he thinks one side of it is fairer than the other, and I am will- 
ing to take it altogether; the next witness that my friend relies on— 
is a gentleman by the name of Spriggs. Mr. Spriggs was said by my 
friend to be a highly respectable gentleman, formerly State treasurer 
of Kansas, a man that everybody believed. Now, whether everybody 
believes Mr, Spriggs or not, is a question for the Senate to determine 
when we get through his testimony; and I ask special attention to 
the testimony of this highly respectable gentleman, formerly State 
treasurer of Kansas. I do not think a man becomes respectable 
merely because he happens to have been treasurer of some State or of 
some county. I know itis notin the evidence, er I am about 
as well acquainted with the history of some of these gentlemen in 
Kansas as my friend from Indiana. I live as close to where they are, 
and know about as much in regard to them, as does my friend from 
Indiana. I happen to know that this respectable treasurer of his, of 
whom he thinks so much, was subjected to a very severe investiga- 
tion of his conduct while he was treasurer in Kansas, and that he is 
not considered so highly estimable a gentleman there as the Senator 
would haye him considered here. Still, that cuts no figure in the case. 
Now let us take the testimony of this highly respectable gentleman, 
and put our estimate upon him from his own sworn statements. Let 
us see what they are. I propose to examine Mr. Spriggs for a short 
while, and see how much weight he is entitled to. He is called and 
examined : 

nestion. Where do you reside ? 
nawer. I reside at Garnett, Kansas. 

Question. Were you at Topeka during the senatorial election which we are in- 
vostigating ? 

Answer. Yes, sir. 

9 In what capacity and for what 7 were you there ? 

newer, Well, I was a private citizen, I no offi capacity whatever, 

He goes on and tells that he went there a friend of Mr. Carney. In 
aoine to the question “Were they friends of Mr. CALDWELL or not!?“ 

e says: 

Answer. I believe some of them voted for him afterward. They did not say 
there whether they were friendly or unfriendly. After they had retired Mr. 
George Smith said that he was negotiating with these gentlemen for their votes 
and Nr. ©. B. Butler; he said boos has a note of $850 st Mr. Butler. 
Mr, Smith had been a wholesale merchant in Leavenworth, and he said their house 
had a note of $850 on Mr. Butler, and he had to surrender that note in order to get 
Mr. Butler to vote for Mr. CALDWELL. 


That is the testimony of Mr. S riggs. He swears that Mr. Georgo 
Smith told him that he, Geor; Emi nh, had to release a note of 8850 
that his house, a mercantile firm in Leavenworth, held against Mr. 
Butler in order to get Butler’s vote. Whois GeorgeSmith? George 
Smith is now the treasurer of Leavenworth County, elected since this 
senatorial election. So there is one treasurer inst another treas- 
urer. What does George Smith swear? You will find by turning to 
his testimony, on page 330, that George Smith swears that he never 
had any such conversation with Mr, priges, or with any other man, 
and that he never did, directly or indirectly, purchase, bribe, or at- 
tempt to purchase or bribe, a solitary member of the legislature of 
Kansas, and that Mr. Butler was never indebted to the firm. Then 
Mr. Butler is called, the man to whom Mr. Spriggs swears $850 was 
given to secure his vote for CALDWELL. Mr. Butler comes forward and 
swears that he never owed any such note; that he never owed the 
firm a cent, and that the whole ay, Ba false. Mr. Spriggs, the hon- 
orable treasurer of Kansas, swearsthat George Smith, a reputable 
citizen, told him he was to give Butler a note for $850 which their 
firm held seana him, and rge Smith and Butler both come up 
and swear that no such note ever existed, and that no such conversa- 
tion ever occurred. 

Senators, I ask you, as honest men, on the reputation given to Mr. 
Spriggs by my friend from Indiana, whether you are to believe that 
statement, and to believe that Butler was bribed by CALDWELL for 
$850, when two honorable gentlemen swear that no such conversation 
ever occurred, and that no such note ever existed. In God's name, I ask 
you, as honorable men, if you are to be called upon to convict a man 
upon such statements as that by merely saying that the man who 
makes them has been treasurer of Kansas, and, therefore, must be a 
respectable man. That is all there is toit. He happened to be treas- 
urer once, and therefore you must believe him! 

But that is not all of Mr. Spriggs. I am not through with him yet. 
You will find on page 48 of the testimony that Mr. Spriggs swears 
that a committee was organized at Topeka, consisting of “Governor 
Carney, Governor Osborn, Len. T. Smith, Frank Drenning, and my- 
self”—that is his language. Then he was asked: 


swer. No, sir; he was not a member of that committee. 
8 Did that committee have a meeting? 


Mr. Spriggs goes on and testifies that they organized a committee 
consisting of these members: Mr. Osborn, Mr. Carney, Len. T, Smith, 
Frank Drenning, and himself; and he testifies that that committee 
received reports; that Mr. Len. T. Smith would report that such a 
man’s vote was a little too high, but after awhile he would come 
down; that they could get him for less. Now, I wish to call the 
attention of the Senate especially to this particular fact stated by 
this man Spriggs. 

Mr. STEWART. I should like to inquire of the Senator, right in 
that connection, whether Spriggs was one of the committee that was 
opang ye ace CALDWELW’s election? 

Mr. LOGAN. That is the man, 

Mr. STEWART. And he is another one that has turned state’s 
evidence? 

Mr. LOGAN. Yes, sir; I will state the facts, so that Senators can 
find them just as I state them. Mr. Spriggs swears, on page 48, that 
Governor Carney, Governor Osborn, Len. T. Smith, Frank Drenning, 
and himself were a committee organized to promote CALDWELL’s elec- 
tion, and that reports were made to them as to the price of votes, and 
that is where Mr. Spriggs got his information about this $850; that 
at this place this man, rge Smith, told him of the fact. 

Let me call the attention of the Senate for one moment to the tes- 
timony of this honorable gentleman, Mr. Spriggs. My friend, the 
Senator from Indiana, wants you to believe, upon the testimony of 
Mr. Spriggs, that there was such a committee. Mr. Len. T. Smith 
comes forward and swears that there never was any such committee 
organized. Frank Drenning comes forward and swears that no such 
committee ever existed. Mr. CALDWELL states that no such commit- 
tee ever existed. Every man who was called swears that no such 
thing ever occurred; and yet he is contradicted by every man he 
mentioned pelonging to the committee, all of whom swear that his 
statement was false; still the Senate is asked to believe that his state- 
ment is true. 

That is the character of the testimony we have here, and that is 
the witness. I could tell the secret of this action of Mr. Spriggs, but 
I will not do it. It would be no testimony. But the idea that we 
shall be asked to condemn a man to everlasting infamy, to brand him 
as Cain was branded and marked to go out before the earth to be scoffed 
at by everybody; that his children may be marked in after times by 
such testimony as was adduced before this committee t this 
unfortunate man, because he happened not to be so well versed in 
the arts of men as others are! I say pause long before you perpetrate 
such an act as this. Why, sir, you could not, in any State, convict a 
man before a jury for the smallest offense, on such testimony as this, 
no matter whether his character was or bad. There is not a 
court on earth but would instruct the jury that the evidence was 
conflicting, and therefore of doubtful character. 

Mr. Spri also swears that T. J. Anderson told him that he had 
iven a thousand dollars for Mr. Crocker’s vote for CALDWELL. 
Vhat does Mr. Anderson say? Mr. Anderson was called on the 

canons you will find his testimony commencing at the bottom of 
© 70. 
n page 71 you will find the following statement by him, to which 
I call the attention of the Senate: 

Question. State, Mr. Anderson, to this committee what you know, if anything, in 
regard to the use of money or other corrupt means to procure votes for Mr. CALD- 
WELL for the Senate, cither upon the part of Mr. CALDWELL or any of his friends, 

Answer. I know of no money being used to purchase votes directly or indirectly. 

aestion. You know of no money used ! 
nswer. No money. I te some money as the agent of the road in our 
n matters, in dining and wining members, and so on, which is usual, 

I read that awhile ago. Right in this connection, before I go 
further, I desire to call attention to one point made the other day 
by my friend, the Senator from Indiana. He exhibited a great deal 
of anxiety about a ten thousand dollar check that was drawn by Mr. 
Anderson in favor of the attorney of the Kansas Pacific Railroad. Mr. 
Anderson states in his testimony that that money was drawn for taxes 
and for other purposes, but that not one dollar of it was used for the 
benefit of Mr. CALDWELL. Mr. Anderson does say that that road re- 
quired legislation from that legislature, and that he used money in 
buying wine and in giving dinners to the members of the legislaturo 
and other people. That accounts for the money which my friend from 
Indiana thinks, of course, must have been used for CALDWELL, although 
there is not one scintilla of testimony to show that one dollar of it 
was ever used in hisinterest. If there is, I do not remember it. 

Mr. MORTON. Does my friend forget that Governor Carney testi- 
fied positively that Len. T. Smith told him two days before the elec- 
tion that he had just received $10,000 from the Kansas Pacific Railroad 
Company, and that he was now in funds again, speaking of the con- 
duct of the canvass? That is the positive testimony of Governor 


Carney. 

Mr. LOGAN. No, sir; I do not forget that Governor Carney swore 
that; neither do I forget that Len. Smith swore that Governor Carney 
did not tell the truth. 


1873. 
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Mr. MORTON. So far as Mr. Len. T. Smith is concerned, my friend, 
I presume, does not forget that after we had examined him for two 
hours, and he had testified over and over again that he knew of but 
the use of $7,000 that had been paid to Mr. Carney himself, he dropped 
a remark which was seized on by the committee, and being pressed 
upon it, he then revealed the $15,000 teansaction. Right in the face 
of what he had testified to a dozen times, that the $7,000 was all he 
knew about, he revealed the $15,000 transaction, and remarked in his 
confusion that he had not intended to tell about that if he could help 
it, and then went on to swear to a state of facts wholly inconsistent 
with the idea that Mr. Carney had got the $7,000. 

Mr. LOGAN. Well, Mr. President, I was not particularly discuss- 
ing Mr. Carney’s testimony. I shall discuss it, however, before I 
conclude, to the satisfaction of the Senator, for I propose to hold on 
to that for awhile. 

Mr. STEWART. I should like to hear the Senator from Illinois as 
to the value of the testimony of a witness who acknowledges that 
he blackmailed a candidate for the Senate. 

Mr. LOGAN. It is no answer for the Senator from Indiana to get 
up here and attack Mr. Len. Smith. I am talking about the testi- 
may or two men compared together; and when he speaks about the 
$10, , I do say, and I defy contradiction, there is not one scintilla 
of testimony here that shows that one dollar of that money ever 
went to purchase a vote or to influence a vote in that legislature. 
Undoubtedly there is a fruitful imagination at work in this case that 
can fancy that money was used when there is no testimony whatever 
that it was used, just as though you were to say that because a man 
draws money to-day, he must necessarily use it for corrupt purposes. 
We are not required to come to a conclusion of that kind ; we are not 
expected to do so nnless there is testimony upon which to base it. 

ut I was speaking of Mr. Spriggs’s statement about Mr. Ander- 
son having made this remark, and have shown you that Mr. Anderson 
says he never made any such statement; that he never used a dollar 
in the election; he knew of no money whatever bein used, and never 
said any such thing éo Mr. Spriggs or to anybody else. I am there- 
fore putting Mr. Spriggs in cy grr to other witnesses who have 
contradicted him. Now, when Mr. Spriggs is held up as being a very 
honorable man, why should not Mr. Anderson be held up as being 
equally honorable? I have said that I could reveal the secret work- 
ings of this thing from Mr. Spriggs’s own pen, but I refuse to do it, 
because it is not testimony. Idid not know itin time, or I would 
have made it testimony. 

Mr. Anderson testifies as follows: 

Question. I will ask if you were presens at one time at an interview betwoen 
Mr. Carson and Mr. Crocker, a member of the legislature from Linn County ! 

Answer. I was interviewed by Mr. Carson; Mr. Crocker I do not know. Ï might 
pay have spoken to Mr. Crocker during the session, as I did to all the mem- 

rs, probably, at some time during the session. Personally I do not know him, 
and never had any conversation with him on that subject. 

Question. Did you make any arrangement with Mr. Carson by which he was to 
procure the vote of Mr. Crocker for Mr. CALDWELL? 

Answer. No, sir. 

2 You state that unqualifiedly ? 

nswer. I state it unqualifiedly and most positively. 
Again Mr. Anderson was asked: 
* Do you know Mr. Spriggs? 

nswer. I do 


uostion. Did you have a conversation with him in regard to some money 
which was in A y 


ever 
Carson’s hands, which had been paid back to him by Mr. 
Crocker? 


Answer. I think not. 

Question. Aro you sure of it! 

Answer, I am very positive. 

There is the language of Mr. Anderson. Spriggs swears further 
that Frank Drenning had pe $2,000 for votes in the treasury of a 
certain county in Kansas, . Spriggs says he understood that to be 
so; that is to say, somebody told his aunt, and his aunt told her niece, 
and her niece told Mr. Spriggs’s nephew, and Mr. Spriggs’s nephew told 
Mr. Spriggs that Mr. Drenning had picsa $2,000 in the county treas- 
ury to pay for the votes of the members from his county. What does 
Mr, Drenning say, (page 373?) In the first place, when Mr. Dren- 
ning’s attention was called to the fact, by the Senator from Indiana, 
that Mr. Spriggs swore that he was a member of that committee, he 
testified as follows : 

Question. What do you know about a committee of six in the interest of Mr. 
CALDWELL there! 

Answer. Well, I didn't know there was any such thing as a committee. I didn't 
know of any being at Topeka. 

That is the testimony of Mr. Drenning, a man who, Mr. Spriggs 
SW. was on the committee with him. What does Mr. Drenning 
swear in reference to the $2,000 question ? 

Question. Did you ever tell Mr. Spriggs substantially this: that you had put 
money in the hands of the treasurer, or in the treasury—the old treasury of Ke. 
maha County—two thousand dollars, for the votes of members from that county? 

Answer. I never told Mr, Spriggs any such thing. 

Question. Or anything like it 

Answer. No, sir; nor anything like it, to him or any other person. 


Mr. Spriggs testifies to conversations with four different men on that 
committee, and each one of those men comes here and swears pos- 
itively that no such eommittee existed, and each one positively swears 
that he never had any conversation with Spriggs in reference to the 
matter he mentions; but yet we must believe Mr. Spriggs and dis- 
believe all these other men! Why? Because if you Sowa these 
men and disbelieve Mr. Spriggs, the Senator from Kansas goes aquit ; 
if you believe Mr. Spriggs and disbelieve five other men, more hon- 


orable than he, then the Senator must be convicted. The desire to 
convict somebody comes up with such gront force now that we must 
have a victim, and inasmuch as possibly, by the lapse of time, one 
has escaped, we must have another, and, therefore, testimony must 
be pressed to its utmost limit; it must be made strong when it is 
weak, and made weak when it is strong in his favor. 

Now, Mr. President, digressing for a moment before I go on with 
the testimony, it is true that we are so constituted that the winds 
waft us to and fro, and when the breeze is Vesta | in the direction 
of the overthrow of some individual we naturally follow along in the 

le; but I believe that the t God who made man loves men who 

ave the courage to stand against this a of persecution, and who 
show their manhood by standing up for the right, that no man shall 
be destroyed unjustly yan fellow-men, if they can prevent it. 80 
far as I am concerned, the tempest may howl; but before I will lend 
my aid to the persecution of a man whom I do not believe to be legally 
guilty of any offense for which he can be punished, as it is proposed 
to do here, I will, if necessary, throw myself into the breach, even at 
the risk of suffering from the weapons of reproach. 

Now, returning to the line of argument, let us examine our friend 
Spriggs a little further. Mr. Drenning says Mr. Spriggs was mistaken. 
Of course Mr. Drenning does not say that Mr. Spriggs was willfully 
mistaken; but he was mistaken; no man can doubt that. ` 

Mr. Spriggs, further on in his testimony, says that Len. T. Smith 
told him that he, Smith, said he offered Sears $2,500 for his vote, but 
could not give $5,000. Sears's price was $5,000, but Smith told Spriggs 
he had offered him (Sears) $2,500. Mr. Smith comes forward and says 
(on page 429) that he never made any such statement to Mr. Spriggs, 
nor to any other living man; and that, if he had made such a state- 
ment, it would have been untrue. What does Mr. Sears say, the very 
man whom Spriggs swears Smith said he had this conversation 
with, and who is not implicated by being bribed, nobody pretending 
that the money was given to him? He comes forward and testifies 
as follows: 

5 Do you know Mr. Len. T. Smith! 

nswer. Yes, sir. 

Question. What conversation, if any, did you have in the senatorial canvass in 

1 to the selling of your vote, with Mr. Smith? 

nswer. I never interchanged a word with Mr. Smith during the entire senato- 
rial contest upon the subject—nothing except to interchange the ordinary courte- 
sies of the day. 

There is the testimony of Len. T. Smith and the testimony of 
Mr. Sears, both e and emphatically contradicting the testi- 
mony of Mr. § riggs; erefore 1 repeat that the testimony of Mr. 
Clarke and of Mir. Spriggs, on every material point that they testify 
to, has been disputed by from two to four witnesses of better charac- 
ter than themselves, 

Let us go further with Mr. Spriggs’s testimony. He testifies that on 
Tuesday, precisely one weck prior to the election in Topeka, he had 
a conversation with Mr. CALDWELL in Mr. CALDWELL’s own room. 
That he went to see Mr. CALDWELL, and Mr. CALDWELL told him that 
if he found any voters who wanted to sell their votes he should refer 
them to Len. Smith, but that if he should find a gentleman who would 
not sell his vote, but would take money for his expenses, to send him 
either to him (CALDWELL) or Len. T. Smith. Now, sir, mark this fact: 
Mr. Spriggs was asked the question, “Are you certain as to the 
time?” He replied, “ If you will tell me when the election took 
place, then I will tell you the exact day.” We then told him that the 
election took place on Tuesday the 24th. Said he,“ Then I know posi- 
tively that it was the Tuesday prior to the election.” He stated that 
positively after fixing the time of the election. Now, sir, we have 
the testimony of three witnesses—the testimony of Len. r. Smith, 
the testimony of Mr. Legate, and the testimony of Dr. Thomas—as to 
the whereabouts of Mr. CALDWELL at that time. Mr. Spri after 
we had told him that the election was on Tuesday the , Said, 
Then I am positive that this was on the Tuesday prior to the election.” 
Hence he fixed it on that day, which was the 17th of the month. Mr. 
Smith swears that Mr. CALDWELL left Topekaon the 13th, andremained 
in Leavenworth until the night of the 19th. Mr. Legate says that 
Mr. CALDWELL left Topeka on the 13th, and remained there until the 
night of the 18th, and came to Topeka on the two o'clock train on 
the night of the 18th. What does Dr. Thomas swear ! 

Question. Dr. Thomas, where do you reside ? 

Answer, In Leavenworth City. 

f pono Toe 8 8 and surgeon. 

D: * 
Question. Do shots know 1 CALDWELL 1 
Answer. Yes, sir; very well. 
uestion. Do you know where Mr. CALDWELL was on the 17th January, 1871? 
swer. He was in his sick-chamber ; sick. 
aestion. Where! 
nswer. At his residence. 
estion. Where? 
nswer. In Leavenworth. 

Question. You say he was in his sick-chamber? 

Answer. Yes, sir; at his residence in Leavenworth. 

Question. How long before and after January 17, 1871, was he at home 

Answer. Mr. CALDWELL was at home : 

The CHATRMAN. First, what Gras the ballot take place? 

Mr. CALDWELL. On Tuesday, uth. 

By Mr. CROZIER : 

Question. How lon, prenas the 17th and subsequently thereto was Mr. CA1.p- 
WELL in Leavenw: 

Answer. To the best of my knowledge, from Saturday, 17th, to the following 
Monday, inclusive. He was in his sick-chamber at his residence in Leavenworth. 

pronen bully yon in his sick-chamber on the 18th? 
uswer. 
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aestion. Was he thero? 
wer. He was there. 


He testifies that he prescribed for Mr. CALDWELL on that very day, 
and that that night he (CALDWELL) left for Topeka. There isnot one 
scintilla of that testimony of Mr. Spriggs from nning to end, that 
is material to this question, that has not been con cted by the 
best character of evidence. So that this conversation between Mr. 
Spriggs and Mr. CALDWELL in which Spriggs swears that Mr. CALDWELL 
told him that if he (Spriggs) found men who wanted to sell their 

votes, to send them to him, (CALDWELL,) could not have taken place; 

At is not true in point of fact. It was an impossibility, because Mr. 
CALDWELL was in Leavenworth at the very moment that this man 
swears 3 that he had this conversatian with him in his room 
at Topeka. 

Now, Mr. President, we come to testimony that is very reliable 
the testimony of a gentleman by the name of Carson. Perhaps you 
recollect him. M end from Indiana thinks that a certain man by 
the name of Crocker was bribed because a man by the name of Car- 
son testified that he got a thousand dollars. Let us see who Mr. Car- 
son is. My friend, the Senator from Indiana, said to me the other 
day I did not believe some of these people, and that I must believe 
the statement of witnesses on their side. Iam not going to ask my 
friend from Indiana if he believed Mr. Carson. Ido not propose to 
defend this case in any such way as that. I do not think that is the 
legitimate way to argue the case—to ask somebody what he believes 
about this man or that; but let us have the facts. Mr. Carson says 
he was once a merchant ; that he went up to Topeka, but that he did 
not have any particular business there. He was a good deal like a 
man who was once indicted for counterfeiting. The roars did 
not prove anythi inst him, but called up one of his neighbors, 
and asked him if he knew the character of the man. He said, cer- 
tainly he did. “What is his occupation?” “Well,” said he, “Ido 
not know exactly; he is generally hammering around in the coun- 
try.“ What do you mean by ‘hammering around’?” Well, pass- 
ing a few dollars of counterfeit money, and things of that sort.” 
. I do not know anything about Mr. Carson or about 
what his occupation is; neither do I think nae ot the committee can 
tell from the testimony what it is, nor do I think anybody else can, 
except that every witness who was asked about him said he would 
not trust him with a penny, and would not believe anything he would 


Bay. 

This man Carson swears that he went to Judge Crozier and asked 
Judge Crozier if he could sell thirteen votes. The judge told him that 
that was a matter he did not know anything about; he did not have 
anything to do with that kind of business. “Well,” said he, “ judge, 
if I had votes to sell, and if I was to sell them, could I take a receipt 
for them if I sold them?” This is the witness who comes here to 
prove that Mr. CALDWELL is a dishonest man! Carson testifies that Mr. 
Anderson paid Mr. Crocker a thousand dollars for his vote, but that 
after he paid Crocker the thousand dollars he would not vote for CALD- 
WELL, and that after Crocker failed to vote for CALDWELL, Anderson 
told him to get the money back. Carson says he went to Crocker and 
made him pay back the money. We asked Carson, “What did you 
do with the money?” He said, “I kept it; I thought I was entitled 
to that m ” (Laughter. ] 

Now, what is the truth about it? Mr. Anderson comes forward and 
swears that he would not trust Carson with a penny, and there was 
not a witness on the stand who would have trusted him with a cent. 
Mr. Anderson swears that he never had oe with him on 
the subject; that the statement is wholly and totally false. Mr. 
Crocker, who was not in the State, hearing of the fact, publishes a 
card in which he denies the whole transaction, and asserts that 
the charge is false and villainously so; and Mr. Snoddy, another mem- 
ber whom this man mentioned—who was, I think, president of the 
senate, who opposed Mr. CALDWELL and did not vote for him, but 
was a candidate himself, though he received very few votes—asserts 
that it is totally and wholl Falso. 

What else do we know about this man Carson—one of these honor- 
able gentlemen who is persecuting Mr. CALDWELL? He came here, 
to Washington, I think, abont a year ago, as his own testimony shows, 
stopping at a hotel in this city. A highly respectable gentleman from 
Kansas by the name of Captain Insley was also here at the same time. 
This man Carson, while here at that time, drew up an affidavit, in 
which he charged Mr. CALDWELL with having procured Crocker’s 
vote for $1,000—the same charge he makes in his testimony. He did 
not swear to the affidavit, but went to Mr. Insley, a friend of Mr. 
CALDWELL, showed the affidavit to him, made him read it, and told 
him that he would publish that affidavit on CALDWELL unless CALD- 
WELL paid him money, and requested Insley to go and tell CALDWELL 
s0. Insley did tell CALDWELL so, and Mr. CALDWELL’s reply to Mr. 
Insley was, “Tell him to publish it if he wants to; it isa lie.“ This 
shows the character of this witness. He came here a year and 
undertook to blackmail Mr, CALDWELL, by threatening to publish an 
affidavit, and after Mr. CALDWELL told Mr. Insley that he would have 
nothing to do with Carson, that he had never seen him and did not 
know him, and could not point him out, yet this man, having failed 
to blackmail Mr. CALDWELL, failed to get money from him, told Mr. 
Insley that if he could not get money to pay his hotel bill he would 
“cut on that,” as he called it, and go home without paying it. This 
is one of the witnesses brought here to persecute an! prosecute men 
in this Senate-chamber. is is the kind of evidence we have here 


in this case, and the published testimony states every fact precisel 
as I have stated it. i f ys F % 

The next witness who comes forward inst Mr. CALDWELL 18 
another highly respectable gentleman. My friend, the Senator from 
Indiana, said the other day in his remarks that no man who heard 
the testimony could fail to believe old man Chester Thomas. O, he 
was a saintly creature! He comes forward, and what does he testify ? 
He admits that he offered to buy the vote of a Mr. Steele for $1,000, 
but at the same time he admits that he had no authority from any- 
body to make the offer. He admits that he did not have the money 
to give, and that he had never talked with anybody on the subject. 
We asked him why he made the offer. He said because he wanted to 
defeat Mr. Clarke, and he was willing to make any kind of promise 
to get a vote. This is the kind of bribery Mr. CALDWELL is guilty of. 
A man ontside, that Mr. CALDWELL knew Sn ae about, 
to a member, as he says, and offers him $1, for his vote. The 
member refused it, denounced him, and would have nothing to do 
with the offer; and Thomas swears he had no authority to make the 
offer and did not have any money to give. But who is our friend 
Thomas? We have read of a man by the name of Thomas who was 
a doubting man. This may not be a doubting man, but he is cer- 
tainly a doubtful man. [Laughter.] I dislike to say these things, 
because the witnesses on the other side are all honorable gentlemen ; 
but unfortunately Mr. Thomas was arrested by General Sheridan for 
stealing cattle in Texas; (I say nothing but what the record will 
bear me out in.) He sued General Sheridan for false imprisonment. 
The case was tried in Topeka, and General Sheridan proved the 
charge, and Thomas failed to get a cent for false imprisonment. Gen- 
eral Sheridan proved that he had authority for and was justified in 
arresting Thomas; hence the general was excused. That is the hon- 
orable Mr. Thomas! That is the character of the men who come here 
to put down a Senator, and that is the character of testimony that 
Senators rely u in order to destroy their fellow-Senators! 

The next testimony that my friend from Indiana relies upon is the 
statement in regard to some checks that were givén. He says that Dr. 
Morris drew a check on his own bank for $5,000. That is true. There 
was testimony that Dr. Morris drew a check for $5,000. Dr. Morris 
was at Topeka, and my friend from Indiana says that Dr. Morris was 
a friend to Mr. CALDWELL, That is also true. Is it to be presumed that 
Mr. CaLDWELL’s friends do not en in business the same as other 
people? Does my friend from Indiana trace a dollar of that $5,000 
to anybody? Does he show that a dollar of it was ever expended in 
this election? Does he show that a dollar of it ever went into the 
hands of anymember? Dr. Morris drew a check on his own bank for 
$5,000, and that is all we know about it, and that is all there is about 
it. He had aright to draw it, and what he did with the money nobody 
knows. He is a business man, and is it such an unusual thing, for a 
man engaged in business to draw a check on his own bank? e we 
to presume that every time a man draws a check, he uses the money 
for corrupt purposes? If the presumption is that every time a mem- 
ber of Congress draws a check in the city of 8 he uses the 
money for corrupt purposes, each one of us might indicted, and 
tried for it, too. But the presumption is that a man is innocent; 
there is no presumption that he is going to commit a crime 
of the fact that he draws a check. at proves nothing in the world, 
except that he drew that money. That is all you can make of it, and 
that is all there is to it. 

But my friend argues that Mr. CALDWELL drew a check on some 
friend of his for $10,000; that there were some $40,000 passed back and 
forth, and he cannot tell anything about it, nor could anybody else; 
but because checks were drawn, therefore the money was used for 
. My friend knows that in the examination of the 
bank-books from Leavenworth the evidence shows that there was 
poing a in the use of checks during that month, either 
in Mr. Len. T. Smith’s account or in Mr. CALDWELL’s account. Would 
it not be fair for bim to say that? Why is it that you take the ac- 
count of a man for a month and show he used a amount of 
money, and do not take the account for the preceding month, or the 
succeeding month? The evidence shows that Mr. CALDWELL was 
largely engaged in railroading, in building a railroad, and that be had 
money deposited in Philadelphia, and at times drew upon Jay Cooke 
& Co., and at times upon se banks, sometimes one bank and then 
another, in order to prosecute his business, and the books show, and 
the testimony shows, that there was nothing irregular, nothing to 
create surprise or astonishment, in the amount of drafts drawn during 
that month; that it was merely in the ordinary course of business ac- 
cording to 7 bank account; and yet there is a great deal made 
out of that. You might as well say to me, Why, LOGAN, you drew 
$40,000 this month; what have you done with it? You must have used 
it for some corrupt p ” You do not ask how much was required 
for my business; you do not state that last month I drew $40,000 also. 
For what? To prosecute my business. Is there 5 extraor- 
dinary, then, in this month’s drafts on the bank? That was just the 
condition of the business of Mr. CALDWELL; it was just the condition 
of Mr. Len. T. Smith’s business; and Mr. Len. T. Smith’s checks 
drawn at Topeka during that month were small in comparison with 
what they were the month before, as the books show; and yet we 
are asked to believe that it was all corrupt. You can drive any man 
out of this Senate-chamber if you will take that character of testi- 
mony, if you charge him with an improper use of money this month 
on account of the amount of his ‘drafts, although he uses no more 
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than he ordinarily does in hìs business transactions. That seems to 
be a strange way of prosecuting men. The evidence showed that Mr. 
CALDWELL was ely engaged in business, and had been for years ; 
that his deposits were large, and had been for years; that his drafts 
were and had been for years. Because he happened to be elected 
to the Senate, his business did not stop, but went on that month 
the same as any other month; and yet we are asked to say that the 
money-which was used in his business that month must have been 
used for corrupt purposes. That is a strange process of reasoning, to 
me. I cannot understand it. It is not a process of reasoning that 
strikes my mind with a great deal of force, and yet it appears to have 
made a deep impression on some other minds. 

Having spoken until three o’clock without concluding, 

Mr. STEWART. The Senator from Illinois gives way that I may 
move that the Senate proceed to the consideration of executive 
business. 

Mr. STOCKTON. I desire to say something to the Senate on this 
question, and I am obliged to leave here this evening at forty minutes 
past five to fulfill an engagement, and unless there is something par- 
ticularly requiring an executive session, I should like to now. 

The RESID ro tempore. Does the Senator from Nevada 
withdraw his motion for the present ? 

Mr. STEWART. The Senator from Illinois is not through with his 

, and will not be for some time. 

Mr. MORTON. Is t that the Senator from New Jersey be al- 
lowed to go on now, and that the Senator from Illinois be parmitrod 
to eh his speech to-morrow morning, if he desires to do so. 

The PRESIDENT pro tempore. The Senator from Indiana suggests 
that the Senator from New Jersey be allowed to proceed now, and 
that the Senator from Illinois conclude his remarks to-morrow morn- 


ing. 

Kir. LOGAN. I have no objection to that. 

Mr. STOCKTON. I would not ask that. I had no idea of interfer- 
ing with the Senator from Illinois. 

e PRESIDENT pro tempore. The Chair understands that the Sena- 

tor from Illinois is quite willing to suspend his remarks at this point. 

Mr. LOGAN. I am perfectly willing to give way to the Senator 
from New Jersey, if I am to be permitted to have the floor to-morrow 
morning. 

RAILROAD LANDS OR BONDS. 


Mr. CONKLING. Before the Senator from New Jersey proceeds, I 
ask leave to offer the following resolution : 

Resolved, That the Committee on the Judiciary be instructed to inquire and re- 
port, at the next December session of the Senate, whether the Union Pacific Rail- 
road Company, or any company au to build a branch road to connect 
therewith, or any assignee of such company, will be entitled to lands or bonds for 
any road which such company may hereafter construct ; and that until said com- 
mittee shall rt, the executive officers of the Government are requested to issue 
no bonds or patent „ that may be claimed for roads constructed and re- 

a 


The resolution was considered by unanimous consent and agreed to. 


ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the resolution submitted 
by Mr. Morton on the 6th instant. 

Mr. STOCKTON. Mr. President, it being perfectly understood that 
I proceed by the acquiescence and the desire of the Senator from Illi- 
nois, it will give me great pleasure to present to the Senate the few 
l propositions that I d to present in this case. I have noth- 
ing to say in reference to the facts of the case, save this: that vol- 
ume of testimony is of no earthly use except, perhaps, to show to the 
country the condition of things that exists in some of our States in 
reference to the election of Senators. So far as this question is con- 
cerned, in the limited view that I take of it, so far as it comes before 
us as judges, all the evidence in the case has no bearing at all upon 
‘the judgment which we are called upon to give. 

It may not be inappropriate to say that no graver case was ever 
presented to the Senate of the United States. It is a question that 
involves the very foundations of our Government. It is a question, 
the proper decision of which may be more important to us and our 

terity than any question that has come before Congress for years. 
am not in favor, and never have been, of obliterating all the land- 
marks of our fathers; and I know there are gentlemen in this cham- 
ber, and on the other side of the chamber, who feel as I do, that the 
time has come to stop, to pause, and look well, before, for any party 
2 (which I do not ae in this case) or any other purpose, we 
reak down any more of the land-marks which our fathers set up to 
protect the people in their rights and the States in theirs. 
In this report I find the following: 


It is testified by Mr. Len. T. Smith, a former business partner of Mr. CALD- 
N es active friend at the time of election and during this investigation, 
that he made an ment with Thomas Carney, of Leavenworth, by which, in 


consideration that Mr. Carney should not be a candidate for United States Senator 
before the 8 of Kansas, and should give his influence and sappari for Mr. 
CALDWELL, Mr. CALDWELL should pay him the sum of $15,000, for which amount 
notes were given, and afterward paid. 


I find, turning to another page : 
The testimony of Mr. Spriggs is very ful shows that the canvass of Mr. 
CALDWELL was ö and eth — went the “chief oso relied 


I think that that much of the testimony is all that I need to refer to; 
those two points cover the whole ground. I take it, the whole mass 
of this testimony is idle and worthless. If I can demur to those two 


points, if my duty as a judge obliges me to demur to these proposi- 
tions, I cannot permit myself to examine the testimony further 
before coming to a decision; if, in other wo the Senate of the 
United States, who, we are told, are the judges of the qualifications, 
elections, and returns of their members, have no cognizance of this 

if the testimony be all true, then I think it were better not to waste 
more time in examining this testimony. 

Mr. President, the views that I am submitting are presented 
hastily and without preparation, for I did not ct to be in the 
Senate to-day, but still they are not crude thoug bg par the 
language be so. Circumstances have occurred in my life which have 
made it my duty to examine these questions before, and my views of 
the constitutional points involved are not hastily formed, although 
they may be crudely expressed. The Constitution says: 


The Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof for six years. 


I beg leave to ask the attention of the Senate to that word “chosen,” 
selected, elected, eligere, chosen, the wish manifested, the choice of the 
legislatures of the States. That is where the power exists, and no 
man can ever take his seat honestly in this body, and no man can sit 
in this body, unless he is the choice, the wish of the legislature of his 
State. The first question that comes up, therefore, in every one of 
these cases is, is it the legislature of the State? and the next ques- 
tion is, did they choose? and further than that there is no question, 
and there never has been a question. In all the great debates that 
have taken place on matters of this pecs on this provision of the 
Constitution, arguments made by the ablest men that this country 
has produced, in which Mr. Bayard, and Mr. Clay, and Mr. 77 
took part, the question always was this, and this only, was it the 
legislature, and did they choose? and there never was any other ques- 
tion. As to the matter of qualification, of course the reasons which 
eae rene a man, being given in the Constitution, were always plain 
and simple questions of age and citizenship. 

It so happens that in this case we have no doubt that it was the 
W that elected. That position is not controverted. 

n Mr. Harlan’s case the majority of the two houses were gathered 
together without such resolutions as the State legislature required to 
bring them into joint meeting. They voted and elected Mr. Harlan, and 
he was unseated. Why? Because the Senate held that it was nothing 
but a mob; that where two bodies were required to act pers 
and then to join, they must do that act as prescribed; that their 
meeting together as individuals, no matter if the time and place were 
such as were 7 did not make them the legislature. 

In the case that occurred from New Jersey, where the majority 
committed the power to a plurality to decide who should be the Sen- 
ator, after a long discussion, after great debate, in a time of great 
political excitement, it was held that the majority could not permit 
the plurality to decide, because they must have the legislature there. 

These examples are sufficient for me to show you that the question 
in these cases always has been, was it the legislature? That question, 
I say, happily does not embarrass us in this case. It was doubted in 
early times whether these elections could take place as other than 
legislative acts—whether they could be made in Joint meeting at all. 
The earliest commentators and the last commentators say that, if it 
were not for precedent to the contrary, it would even now be held 
that these elections should take place as legislative acts; that au- 
thority alone justifies an election in joint meeting. An examination 
of the customs of the different States shows that the manner of elec- 
tion was almost as varied as the number of the States themselves. 
Why was this? Because Congress had power to prescribe the time 
and manner of holding elections for Senators and resentatives, but, 
in the absence of any prescription by Congress, State was left to 

rescribe for itself. The method of electing members to the Continental 

ongress in my own State was the method by which I was elected when 
I was first sent to the Senate. The two houses assembled in joint 
meeting, and every joint meeting made its own rules for its own gov- 
ernment, for the elections to be made by it. Congress, however, has 
since prescribed, as it was authorized by the Constitution to do, the 
time and manner of 3 Senators; but until Congress did so pre- 
scribe, each State had a right to prescribe for itself, and the Senate 
could judge only whether the election had been according to the 
manner prescribed by the State. The Senate are not judges of the 
election, in the broad sense of the term. They never were made 
judges of the election in the sense contended for. There is no such 
power given to the Senate by the Constitution. They are judges of 
the time and the manner of the election ; but when a man comes here 
with credentials from a State, if they are in form, the rule in old 
times was universal, to receive on the K saaniga evidence presented 
by his credentials. When, however, the civil war, we adopted 
a new rule; when the relations of States became uncertain; when 
to use the phrase of the Senator from Indiana, “we began to deal 
with States ;’ when the question arose as to whether States were in 
the Union or out of the Union, we began to refer credentials to com- 
mittees. Now, you remember, we have prescribed by statute what 
the credentials are. On those credentials coming here, unless there 
is something to oppose the prima-facie case, unless there is something 
to show according to the modern doctrine that the State sending the 
member here is not in a healthy condition; or unless there is a charge 
of fraud on the face of the credentials themselves, the gentleman pre- 
senting them is admitted, of course. Then, how much farther can we 
go? The time and the manner may be prescribed by the States in 
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the absence of prescription by Congress, but both are now prescribed 
by Congress. That which Congress could do, that which the States 

did do before Congress acted, that is the power and the sole control that 
= pee? has over the election, the sole subject of their judgment as 
nudges of it. 

. Mr. MORTON. Will the Senator allow me to ask him a question ? 

Mr. STOCKTON, Certainly. 

Mr. MORTON. I understood the Senator to say that the Senate was 
not the judge of the election. 

Mr. STOCKTON. Iam coming right to that point I will answer 
any inquiry that the Senator desires to put with great pleasure, but 
this question is the very point I am now coming to naturally in 
the course of my remarks, 

Mr. MORTON. I only wish to know whether I understood the Sen- 
ator correctly or not. 

Mr. STOCKTON. That is the view I intend to present to the Sen- 
ate. I stated it as broadly as I could, with the object of attracting 
the attention of the Senator from Indiana and other Senators to 
the proposition. I stated it as broadly as it can be stated, and if 
the very words may not be strictly correct—if too broadly stated—I 
am glad that its breadth has called attention to the view which I am 
trying to impress upon the Senate, tothe fact that it is the manner 
and form of election alone which the Senate can consider, of which 
they are judges, 

It will be recollected that, by section 3 of Article I, “the Senate of 
the United States shall be composed of two Senators from each State, 
chosen by the legislature thereof that is, elected N. Ber legislature; and 
section 4 of the same article provides that “the times, places, and 
manner of holding elections for Senators and Representatives shall 
be prescribed in each State by the legislature thereof; but the Con- 
gress may at any time by law make or alter such regulations, except 
as to the place of choosing Senators;” and then, immediately after 
that, comes the clause, “ h House shall be the judge of the elec- 
tions, returns, and qualifications of its own members.” I know very 
well that the power of dealing with States has been stretched to a 
great extent under that clause of the Constitution which guaran- 
tees to each State a republican form of government. At the time 
the Constitution was adopted that phrase, “republican form of gov- 
ernment,” meant nothing whatever except that the Government 
should not be monarchical; and yet that clause has been used 
to stretch that word “republican” to do anything you pleased in 
the Southern States. ere is the word “elections.” e Sena- 
tor asks me whether I insist that we are not the judges of the 
elections of Senators. I say I do. The language is, Each House 
shall be the judge of the elections, returns, and qualifications of its 
own members.“ The Senator is too a lawyer to believe or to 
insist that he can take that single word “election” out of its con- 
nection, deprive it of the control which the first clause has over it, 
which says that the Senator shall be chosen by the legislature, and 
deprive it of the control over it of the clause immediately preceding, 
which says that “the times, places, and manner of holding elections 
for Senators shall be apiri in each State by the legislature there- 
of; but the Congress may, at any time, by law, make or alter such 
regulations, except as to the place of choosing Senators.” Do not 
both these clauses control the power you have over the elections? 
How can the sovereign legi re of a State choose a Senator to be 
their representative here, if you at any moment, under the plea that 
you are the judges of the election, determine whether he is a proper 
person to be here? No, sir; on this pretense you may turn a man 
out to-morrow because he is a Roman Catholic, and the next day turn 
a man out because he is a Methodist, and the next day turn him out 
because he is disloyal. The word “choice” absolutely expresses the free 
will and expression of desire on the of the legislature of the State. 

That the words “chosen” and “elected” are used in the Constitu- 
tion as synonyms is manifest from other clauses in the Constitution: 
“Who shall not when elected be an inhabitant of the State for which 


he shall be chosen.” „The Senate shall choose their other offi and 
also a president pro tempore.” “Each House shall be the judge of the 
elections, returns, and qualifications of its own members.” No Sen- 


ator or Representative shall, during the time for which he was elected.” 
‘The House of Representatives shall be composed of members“ chosen” 
every second year, No person shall be a Representative who shall 
not, when “elected,” be an inhabitant of the State in which he shall 
be “chosen.” The House of Representatives shall “ choose” their 
Speaker. They mean no more; they can mean no less; and when 
you come to this clause, controlled by the two others, par onan it 
from its context, and insisting that you are the judges of the elec- 
tion, and can go into details and inquire into the motives of the 
members who voted in the legislature, you destroy this frame of gov- 
ernment beyond all question. Let this power be established, and the 
Government of our fathers exists no longer, the States are no longer 
represented ; and, therefore, I say that if I have, by the bluntness of 
my proposition, called the attention of Senators to it, I have done 
well, e are not the judges of the election; it is not our business 
to inquire whether Mr. Carney was bought off for $15,000; it is not 
our business to inquire whether this gentleman corrupted the legisla- 
ture of his State. The cases maintain this pontos, I know of no 
ease that does not maintain it, and I think I have examined them all. 

Mr. MORTON. Will the Senator allow me to ask him a question? 

Mr. STOCKTON. Certainly. 

Mr. MORTON. The Constitution provides that each House shall 


be the judge of the elections, returns, and qualifications of its own 
members. Here are three distinct matters in regard to which each 
House is to judge: first, whether the member returned has the quali- 
fications required by the Constitution; second, whether the returns 
of the election are legal or in proper form, showing that he was elected 
by the proper legislature on the face of the returns; and, third, to 
judge of the election. Now, I want to know from the Senator from 
New Jersey what power is given to the Senate tojudge of the election 
according to his view, aside from the other powers under the heads of 
qualifications and returns. 

Mr. STOCKTON. I will answer the Senator again if he desires it; 
I have answered him, I think, in what I have already said; but I am 
still obliged to him for the question. The Senate have the power in 
the first place to examine the constitution of the State of Kansas and 
see if the body which sent this gentleman here was the legislature of 
Kansas, as the Senate did in Harlan’s case. They have the power, as 
they did in the case from New Jersey, (against the righteousness of 
which decision I enter my solemn protest,) to examine whether there 
was a majority vote or whether a majority vote was required; and in 
that case they not only did examine it, bat in all that long discussion 
„there never was a person who doubted the authority of the Senate, 
under their power to examine into the “manner” of the election, to 
decide whether the “manner” pursued was a proper one. The man- 
ner unprescribed by rule is the manner prescri by parliamentary 
law, which Mr. Cushing says is the majority vote, but, as he says also, 
the majority may provide that a less number or a greater num- 
ber may determine any question, as when two-thirds are reqnired 
and made necessary to do any particular act. The legislature of 
Kansas might have sent out a committee and pledged themselves by 
a majority that the report of that committee should be adopted, and 
that whoever that committeo might report should be ‘inated. 

Mr. MORTON. If an interruption does not trouble my friend, I 
wish to call his attention to the fact that the power which he says the 
Senate may exercise in regard to the titlo of a member to his seat 
comes under the head of the return entirely. The power ba gra of 
the return includes, of course, whether he has been elec by the 
legislature of the State. That is a distinct branch of inquiry, and so 
is the matter of qualification; but, in addition to these h wo 
have the power also to examine as to the election, and I submit to 
my friend that if he reads the history of that clause as it went into 
the Constitution, it was intended to vest each House of Congress with 
the same power to examine into questions of election that the House 
of Commons had under the English constitution. 

Mr. STOCKTON. I amafraid my learned and distinguished friend 
from Indiana is like another person whom too much learning made mad. 
If he would leave the English House of Commons and the English 
parliamentary law, and be governed by our own Constitution and the 
theory of our Government, I think he would be better able to arrive 
at a correct conclusion as to this question. I say most distinctly that 
the point Iam now ngrong into has nothing whatever to do with 
the returns, and I can hardly see how a gentleman of the Senators 
acute intellect and power of refining can fail to see the distinction 
between a return, which is nothing but the evidence of election, com- 
ing from the governor as the evidence of a Senator’s title to his seat, 
and the election itself, which is the free choice of the legislature 


properly spoken. - 
r. President, must I go back to elementary principles of parlia- 
mentary law and say to you that the voice of that body when spoken 
in the manner prescribed by that body is the voice of all, of every 
individual member? When a vote is taken here nemine contradicente, 
it is the voice of every member of this body. When a vote is taken 
which requires two-thirds, and those two-thirds are obtained, the re- 
sult is the vote of all. It is so declared by parliamentary law. When 
you get a majority it is tho vote of all. When a minority are enabled 
to determine by a pre-ordained rule, that result is the vote of all.“ 
The standing committees of the Senate are required by the rules of 
the Senate to be voted for by ballot, and yet since I have been a 
member of the Senate there has never been a vote by ballot on any 
one occasion, but the result is the vote of all, and that, as Mr. Cushing 
says, is the voice of the body. So we , and so the legislature of 
Kansas and so alone can it s A 

In Harlan’s case the two bodies composing the Iowa legislature 
assembled as a mob, and although there was a ority of the whole 
number of members present, they could not s because they had 
no tongue, The 3 but one tongue, and that is its own 
rules. The manner of the election may be controlled by Congress; 
but when Congress does not control the manner, each State does for 
itself. The manner includes the number of votes and the method of 
organizing. Now, as Congress has prescribed the manner, the election 
must be in accordance with the law of Congress, which matter is not 
here made at all a question. When the legislature in accord- 
ance with the law in the manner prescribed by the law, it speaks ab- 
solute verity and truth, and you have no right to hear any other voice 
on that subject. The legislature of the State of Kansas are to choose 
the Senator. They havea right to a free choice. No other power has 
anything to say in their election. I say, too, to the Senator from Indi- 
ana that they have but one way to let us know what their choice is, 
and that is by the credentials they send here. When an attempt is 
made to go behind the credentials on the ground of fraud, this addi- 
tional fact must be shown, that there was not an election, there was 
no choice; because if there was not an election, if there was no choice, 
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the credentials were a fraud. The words, as I have said before, are syn- 
onymous. The clause of the Constitution which lodges in the legis- 
lature the power to choose, winds up with the decluration that each 
House shall be the judge of the elections, returns, and qualifications 
of its members. The words “choose” and “election” are used as 
synonyms. Unless, therefore, you can establish by evidence that the 
legislature of Kansas did not choose Mr. CALDWELL, you are logically 
compelled to say that there is no case presented to the Senate for 
action. 

I insist upon it that the examination into the motives of the indi- 
vidual voters is notonly a violation of the Constitution, is not only a 
violation of all precedents, but is the most dangerous doctrine that 
ever was introduced into any parliamentary body in this country. 

This doctrine I maintained when Mr. Revels presented himself as a 
Senator from Mississippi. Although he was the first colored man who 
presented himself as a Senator, I then insisted that if the legislature 
of his State had chosen him, and he was qualified, he must be admitted. 

If we are to go into the motives of the voters, how will it be with 

romises to assist in 8 office, which many of you, Senators, 
lave given, or, if not , have at least permitted your friends to in- 
form members of the legislature that you were a gue fellow and 
would take care of them? There may be a thousand motives which 
actuate the human heart besides the simple fact of fitness for the 
position. Is the private, mal love of those who sent me to the 
Senate becanse they liked me to be inquired into by you, and com- 
pared with the sordid motives of those who may have been bought 
in some other State? In conclusion, what motive is the justifiable 
one? Is that a question for you to go into under your power to judge 
of the manner of an election? No, sir; your power is confined to the 
manner of the election. 

As I said before, if gentlemen would simply sit down and examine 
the custom in all parliamentary bodies on such questions, the simple 
rules of parliamentary law which prescribe that, in the failure of any 
rule prescribed, the majority rule should apply, and that the majority 
may prescribe other rules, and when they connect with the clause of 
the Constitution, as to the prescription of the time and manner of the 
election, the other clauses to which I have referred, you see the tre- 
mendous power of the word “choose,” the power on which this Gov- 
ernment is built. When the States cannot choose their Senators 
I simply have to say that they have lost their representation as 
States, and the Government has been entirely changed, and its most 
valuable and conservative featnres destro; 

Mr. President and Senators, I think you have changed this form of 
government recently about as much as the people of the country de- 
sire; and,if you wish to change it further, let me beg you not to 
change it in the manner you have been doing, not by the insidious 
power of construction. The clause which empowers you to see that 
the States have republican forms of government has been perverted 
already to destructive pu Do not change now further the 
form of government by changing the meaning of words, and drag- 
ging them from their context. Let us at least feel that there is some 
safety in constitutions after all; let us feel that the written law is a 

rmanent law which we all try to expound candidly ; let us try at 
east to do that and not to distort it. 

The question as to the decision of this case, as to the principle 
involved, cannot compare in importance with that of protecting the 
integrity of our written Constitution and the maintenance of hon- 
est interpretation. 

I have nothing to say in reference to the evidence in this case. As 
to the constitutional question, all the decisions support me in the po- 
sition I have taken, and it will be my duty to call your attention for 
a brief moment to one or two of them. 

Before going any further, let me make a brief allusion to the New 
Jersey case. In that case, decided wrongfally, as I thought, wrong- 
fully, as the Judiciary Committee of the Senate thought, who made 
a unanimous report, written by the late Senator from Illinois, (Mr. 
Trumbnll,) they bad at least this excuse: there was a question raised 
as to whether the majority could permit a plurality to declare the vote 


of the majority. Parliamentary law was with the election in that 
case; the judgment of the Judiciary Committee was the same. 
Mr. SHE . I should like to ask the Senator from New Jersey, 


with his permission, if the point in that case was not this: the con- 

stitution of New Jersey required the two houses to meet together ; and 

did not the joint convention undertake to establish the plurality 

rule? The plurality rule in that case was not adopted by the two 

houses in separate session, but was adopted by the joint convention 

after 3 met together in a joint convention. That was the 
j ink. 

Mr. STOCKTON. Iwill answer the Senator with pleasure, although 
to do so leads me off from the tone of the remarks I was making. 
What he has stated is undoubtedly true, but that rule had been . 
in sending Delegates to the Continental Congress. At that time the 
rules e our joint meetings were made. 

Mr. SHERMAN. fore the Constitution was framed ? 

Mr. STOCKTON. Yes, sir; before the Constitution was framed ; 
and they have been made every succeeding year by the joint meet- 
ing—changing them, altering them, amending them every succeeding 
year. Senator after Senator was elected according to the rules so 
made by said joint conventions, the rule prescribed on each occasion 
by the joint meeting for itself. Those rules have been changed from 
time to time, and some elected by pluralities and some by majority. 


I merely allude to this New Jersey case because it is an important 
part of the history of this great constitutional question. The Sen- 
ator from Ohio is right in saying that the point was made that tho 
rule allowing an election by a plurality was adopted by the joint 
meeting; it was adopted in joint meeting; but that had always been 
the practice in New Jersey, and Congress never having prescribed 
the manner of elections under the power reserved to it in the Con- 
stitution, we had exercised and claimed the right to prescribe the 
manner, as every other State in the Union had done. 

Now, sir, to answer the Senator, let me read from some remarks 
mias A made on the occasion when the New Jersey case was before the 

nate: 

Chosen “ by the le" is always b lurality vot Ne ; 
3 peopl always by a plurality vote in New Jersey; the legis- 

That is, in the general election. 


Chosen “by the legislature” is as the senate and assembly, in whom onr con- 
stitution has vested legislative power, shall prescribe; and in failure of a spe- 
cial rule R the rule of the body is prescribed by parliament law. 

Tho times, places, and manner for holding elections for Senators Represent- 


atives shall be prescribed in each State by the legislature thereof.” 


In some of the States it is prescribed by statute that the clection shall be by 
concurrent action, in some by joint vote, in others an effort is first made to elect 
by separate action, and, on failure thereof, resort is had to joint meeting. Some 
States require a majority of all the members elected to choose a Senator, some only 
a majority of those present and voting, some leave the number of votes necessary 
to the joint meeting to determine either by rule for that purpose or parliament- 
ary law, while some States it would seem have never any law on the sub- 
1 and must, therefore, prescribe the manner at the time by the action of the 

y electing.— Congressional Globe, part 2, lst sess. 39th Congress, 1865-'66, page 1671. 

And here follows the history in every State of the Union of its man- 
ner of election, showing that almost every one had adopted a different 
plan. Then follows the comment made on these different plans by 
our best commentators, Kent and Story, who assert that by practice, 
by uniform custom, all these various “manners” of election were 
valid—if it was the custom of the State it was the law of the State— 
and Congress never having prescribed the manner, the States had a 
mgt to 3 it for themselves in that way. i 

he only use I intended to make of this New Jersey case—and my 
faller allusion to it has been a mere digression in answer to the Sen- 
ator from Ohio—was to show, so far as that case can be used as a pre- 
cedent, that it is a precedent showing that the Senate has the right 
to examine into the manner of election; that there the question was the 
manner of election, not the return. It was whether a majority had a 
right to permit a plurality to express its choice. That question was 
examined by the Judiciary Committee, reported on, debated before the 
Senate, and no question was ever made but that that was part of the 
manner, a ay that Congress could prescribe, a part that the State 
had prescribed, and the question was, whether the prescription of the 
State was a proper one and a legal one, in the absence of any pre- 
scription by Congress. But here there is no such question. I now 
ask gentlemen to forget for a moment my digression. The whole use 
I sought to make of that case was to show that here there is no such 
uestion. There is no question as to the manner of the election, and 
there is no question as to anything over which you have control or 
power. The question which is here sought to be inquired into con- 
cerns the motives which actnated individual members of the legisla- 
ture. You are not inquiring into the action of the legislature as such 
at all. You are not seeking information as to whether they as a legis- 
lature “ chose.” 

If you drive me to examine a question not now before the Senate, 
if you will call my attention to the beautiful and eloquent remarks of 
the Senator from Indiana the other day, in reference to the necessity 
of purging our body, in reference to the necessity of preserving the 
purity of elections, I reply that it excited my admiration very much. 
You may inquire “ What do you mean to do about it? Are you will- 
ing to establish the proposition that you may seat in this chamber, 
without the power to get rid of him, a horse-thief, or a man guilty of 
any crime such as burglary or murder? Are you willing to establish 
that principle and say that that was the law our fathers made for us!?“ 
No, sir; no; but ourfathers were wise, and wiser in their generation than 
some of their children. They knew what party passion and what 
party heat were, and they prescribed that it should require a two- 
thirds vote to expel a man forcrime; that it should require two-thirds 
to send a Senator out from this body who was unworthy to sit in it, 
because a body that had two-thirds did not need the one yote. But 
the power is not given to a mere majority to expel, for it is nothing 
more, under the pretense of an extension of the word “election ;” and 
if this power be conceded, the party in power can keep up their majority 
forever. The gentlemen of the majority can keep their power in this 
Senate forever if they are the judges of the elections of Senators in the 
sense laid down by the Senator from Indiana. Is there a gentleman here 
whose election cannot be examined into if this power does not stop 
with his credentials? I washeresitting and voting for nearly a year 
myself. It was not important that my case should be examined be- 
fore, in the view of the party in power. 

Now, the doctrine is boldly proclaimed that every one of you holds 

our seat by what tenure? The choice of the legislature? No, sir; 
bat subject to a revising power, a court of appeals; the Senate of the 
United States is to be a court to decide on the action of the State leg- 
islature. I say if the majority can erpel under the claim that they 
can extend the meaning of the word “election” beyond the manner and 
the form, and can inquire into the motives of individual electors, 
there is not a man who holds his seat in this body by virtue of tho 
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power of his ture. I, for one, sir, was not willing to hold my 
seat before under such terms, and I do not propose to hold a seat 
ST Gl soit caving wiogsl EONA anh tans eying Gh 
am y a pro; on, and I am show 
that our had 8 — motive and purpose in drawing the broad 
distinction which they have drawn between the power of expulsion 
and the power of judging of an election. The power to judge of an 
election of a member is a power to be exercised by the majority, and 
it is only in reference to the manner of the election. The power to 
expel is a power unlimited. You may expel a man for spitting on 
your beautiful carpet if you can get two-thirds to do it; and you 
may keep him in his seat covered with crime, a disgrace in the eyes 
of the world and of the American Senate, an object which is a shame 
for you to sit by. Your power is unqualified, unlimited. You may 
I for cause, and what that cause is each individual Senator is the 
judge of on his own conscience and his responsibility to the oath under 
which he acts. 

Mr. President, let me call your attention for one moment very briefly 
to the case of a Senator from Pennsylvania. The report in the case 
was made by Mr. Benjamin, and if you do not follow me closely you 
may not ibly perceive how absolutely this case confirms my view 
of the subject, and how much more powerful its-control is over the 
. from the very fact that it is not precisely this case. The case 
made against the Senator from Pennsylvania was this: 

1. That there was not a concurrent majority of each house in favor of the can- 
didate declared to be elected. i 

2. That the senate did not comply with the requirements of the act of the 2d 
July, 1839, by appointing a teller and making a nomination of persons to fill said 
office, and giving notice of said appointment and nomination at least one day pre- 
vious to the meeting of said convention. 


In addition to the two grounds aforesaid, the protest presented by 
the members of the house of representatives charges— 
are in- 
represen tate, and they 
eee ordered by epee tee oniy into tig 
e on, e ci resen 1 
an 3 may be afforded of submitting the proof 4 which they rest. 

It is proper to observe that the real ground on which the committee 
acted was that the charges were frivolous, and that they were not 
maintained by any testimony, and, as I am on the legal question, I 
might have omitted referring to that fact if I had not caught sight of 
my honorable friend from Pennsylvania, [Mr. CAMERON.) But going 
to the Meal pring there was a direct charge that corrupt motives 
had actuated the individuals in the legislature who had voted for the 
Senator from Pennsylvania. If I am not mistaken, at that time the 
Senator from Pennsylvania represented the opposition party, and the 
power of the Senate was in other hands. 

Mr. SHERMAN. That was in 1857? 

Mr. STOCKTON. Yes, sir; in 1857. Mr. Benjamin at that time 
was considered one of the ablest lawyers before the bar of the Su- 
preme Court, and certainly one of the most distinguished Senators in 
this body, representing the State of Louisiana. He wrote this report, 
and the part of it alone to which I wish to call your attention is 


If it be, indeed, true that members of the honse of representatives of Penn- 
sylvania have been influenced by corrupt considerations or unlawful appliances— 


That is precisely what is charged here in this evidence— 


the means of investigation and redress are in the power of the very parties who 
seek the aid of the Senate of the United States. * 


Mr, MORTON. Will the Senator allow me right there to ask him 
what power a State legislature has in such a case; Whether it has the 
power to make an investigation, and, if it finds that there was brib- 

„has it the power to annul the election of a Senator! 
. STOCKTON. I will let the Senator hear what Mr. Benjamin 
said first, because I have some confidence in that: 


That their complaint will meet the respectful consideration of that house, 
committee are not itted to doubt. If upon such investigation the 
c are and if ayin any manner, involve the character of the re- 
cently. member of this y from the State of Pennsylvania, the Constitu- 
tion of the United States has not left the Senate without ample means for protect- 
ing itself against the presence of unworthy members in its midst. 

What clause of the Constitution? The clause relative to elections? 
No, sir. If that case is a precedent; if the action of the democratic 
party when it was in power, dealing with a gentleman of the Oppo- 
sition, is a precedent; if the views of the learned and e ee 
men who sat here then as judges, to administer the law on such ques- 
tions, faithfully and truly, are worth rp ees you must send this 
case back to the State of and have the evidence sent here 

ving what is alleged, and, if it be proven, the Constitution has not 
eft us without the power, by expulsion, to free ourselves from hav- 
ing unworthy members in our midst. 

e case of Bright and Fitch, so far as it touches on this point, is 
very clear, and alk the arguments in the which are set forth at 
sing in the Globe, maintain the view that I have presented, so far 
as I can read them; but I shall not trouble the Senate with quoting 
from them, as it is growing late. 

But the case of Potter rs. Robbins is so much in point that I desire 
to call attention to it fora moment. I quote from Contested Election 
Cases, page 900: 

The Constitution of the United States provides that each House shall be the 


jad 1 a elections, returns, and qualifications of its own members.” (Article I, 
on 

The members of the House of Representatives are to be chosen by the people of 
the several States having the qualifications requisite for electors of the most nu- 
merous branch of the State slature. The members of the Senate are to be 


chosen by the le; of State, and the times, places, and manner of hold- 
ing elections for tors and resentatives shall be prescribed in each State by 
the 1. thereof; but the Congress may at any time, by law, make or alter 
such except as to the piaces of choosing Senators. Congress having 


regulations, 
peseed no law on the sulject, we must look into the statutes of the several States 
‘or those regulations, and conform our action to them. The Senators from each 
State are equal in number, and cannot be increased or diminished, even by an 
amendment of the Constitution, without the consent of the States respectively. 
They are chosen by the States as political sovereignties, without regard to their 
ro tative n, and form the Federal branch of the national legislature. 
The same body of men which possesses the powers of legislation in each State is 
pene congener to appoint Senators to Congress for the term prescribed in the Con- 
on. 
In the perfi 


ht exist to render the election voidable, and 
i n, beyond which tho Senate cannot inter- 
poss its authority to disturb or control the sovereign powers of the States, vested 
their legislatures by the Constitution of the United States. We might inquire, 
elected years of at the time of his election? Had he 

" ne-years a citizen of the United States? Was he, at the time of his elec- 
tion, a citizen of the State for which he shall have been chosen? Was the election 
held at the time and place directed by the laws of the State! These are facts ca- 
pable of clear demonstration by proofs; and in the absence of the requisite qualifi- 
cations in either of the ified cases, or if the existing laws of the State regulat- 
ing the time and place holding the. election were violated, the Senate, acting 
under the power et i of “the elections, returns, and qualifications of its own 
members,“ might a mies the commission of the person elected void, although in 
all other respects it was legal and constitutional. But where the sovereign will 
of the State is made known through its legislature, and consummated by its 
proper official functionaries in due form, it would be a dangerous exertion of 
wer to look behind the commission for defects in the component parts of the 
eee S 


infringement of State sovereignty, claim the right to declare on of a Sen- 
ator void, who the requisite qualifications, and was chosen according to 


But let me call the attention of the Senate for a moment to the 
case of Mr. Yulee of Florida. The case of Yulee vs. Mallory is familiar 
to Senators, and yet they may not see how much it bears on this 
point. There it was decided that— 


——̃ may choose its own method for the election of a United 


Look at the effect of that upon this question of prescription upon 
the long custom that grew up as the common law in all the States 
of choosing in their own way, until Congress interfered within a few 
years past. 

On the first ballot Mr. 5 the contestant, received 29 votes, and 29 other 
votes were given to "' blank.” Mr. Yulee claimed that as he was the “only quali- 
fied person voted for” he was duly elected Senator. The committee held otherwise. 


The report of this committee was made by a gentleman not less 
distinguished for his examination and knowledge of this constitutional 
question than any of the gentlemen I have heretofore alluded to; I 
mean Mr. Bright, of Indiana. He says in the report: 


1 reof. 
e words of the third section in the same article are: “The Senate of the 
United States shall be composed of two Senators from each State, chosen by the 

legislature thereof for six 5 4 á iho 
The first question, then, w arises is, at constitutes i of 
for that And that only, has the right to make the choice. The — TE a 


32 ͤ vv 
si ves a of the Uni tai whio co 
a Senate and House of resentatives.” The constitution of Florida > 


the 
tution? The time, the place, and the manner of holding. the 
election are all to be prescribed by it. To the time and place no objection is made, 
but the validity of the manner is questioned. 

The nt case is a great deal stronger than this. This case of 
Yulee is much more like the case in New Jersey. The question was 
whether you should count blank votes; and that was the “manner;” 
that was not the “return.” That was the manner, which they had the 
absolute right before the passage of the Federal statute to prescribe. 
It was so held, and this rt was unanimously adopted by the Sen- 
ate of the United States. I read further from it: 


No mode of election 5 by the Constitution, but this duty is left to the 
discretion of the 1 of the States. In carrying out the power, 
some elect by a concurrent vote of the two branches, the one having a negative 
u the action of the other; others elect in a convention of the two houses, in 
which case (as far as your committee are advised) a majecity prevails. 

If numbers be ed as a material element in such élections, it is manifest 
that in the same y of men different results may be produced, according as one 
mode or the other is There may be in convention a ty in favor of 
a candidate, making 


success by this mode certain, while with the same number 
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in his favor he might be defeated in one of the houses, if a concurrent vote is re- 
and such rred. 


yar ipo e PAET ye wens iven to the to regulate 
„it ma; 0 e power given re. 
tho dle place’ Te 


presentatives as to Senators; and 


of electing Senators or Representatives have been held unconstitutional, but mem- 
bers been admitted to their seats, whether elected in one or other 


Then the report concludes: 

The will of the two houses, when ascertained by vote in their respective cham- 
bers, is for this purpose a ient law, because they alone are em red to pre- 
scribe the manner of choosing in such mode or by such means as they please. On 
this point a State constitution can neither control nor modify that of the United 
States, for the latter is the supreme law. 

That report is heed e summary of the law as declared in every 
case that I have ex ed which bears at all upon this question. 
There is, as I said when I began, but one question in reference to the 
action of the State since Congress has prescribed the manner of elec- 
tion; and that is, was the body which sent this man here the legisla- 
ture, and did it choose him? In other words, did they manifest by 
their voice, by their method of 8 which is the credentials 
when they are not attacked, and when they are attacked is by ascer- 
taining whether a peg sl of the body on such rule as is now pre- 

bed by the law of Congress did so manifest their choice. Can any- 
thing be clearer or plainer? Will it be insisted that “election” is 
not a synonym for “ choice?!“ Will it be insisted that the manifesta- 
tion of the will of the legislature, made in the form prescribed by law, 
is not the choice of the legislature, and that the choice is not an elec- 
tion? How far back must we run to refine upon words? - 

Mr. MORTON. Will the Senator allow me to interrupt him for a 
moment ? 

Mr. STOCKTON. Yes, sir. 

Mr. MORTON. Isimply want to say to the Senator, as he has re- 
ferred to the case of Mr. CAMERON, that if it does not disturb him I 
should like to call his attention to that case for the purpose of in- 
formation. I want to suggest to him that upon the report itself in 
that case the question here involved was not even intimated. If the 
Senator will allow me to read a single paragraph from that report of 
Mr. Benjamin, it will bear out what I say. The question there was 
simply this, whether there was such information sent to the Senate 
of the United States as would justify it in instituting the investi- 
gation. The committee said not. ey intimated that the legisla- 
ture itself might make the investigation, and that the house of the 
legislature to which the petitioning members belonged might inves- 
tigate the conduct of those members, and if, upon such investigation, 
that house found that any of their members had been guilty of the 
charges alleged, which involved the character of the Senator-elect, 
that upon such information being communicated to the Senate of the 
United States, the Senate was armed with the power to protect itself. 
There was no question before this body as to how it should do it, 
whether by declaring the election void or by expulsion. No such 

uestion was raised, but it was suggested that the legislature of the 

tate should first investigate the matter, just as they have done in 
Kansas in this case, and if they found the charges sustained, upon 
that information the Senate of the United States could proceed, and, 
as the committee said, was armed with power. They did not say 
how, whether by expulsion or by judging of the election ; they ex- 
pressed no opinion on that point, but said the Senate was armed with 
power to protect itself against unworthy members, There is no inti- 
mation in that report against the doctrine for which I am contend- 
ing, but, on the contrary, a distinct recognition of the doctrine that 
if there was bribery in the election of a Senator, the Senate had the 
power to protect itself against that bribery. 

Mr. KTON. So far from being annoyed by the interruption by 
the Senator from Indiana, I can only say that I consider it a great 
compliment that he should think the observations I am making so 
important us to justify him in interrupting me. 

. MORTON. Ido not want to disturb the Senator, and I know 
interruptions are sometimes annoying. 

Mr. S KTON. I am speaking seriously, sir—not ironically. I did 
not know my remarks were of so much importance before. I will reply 
to the Senator that it is undoubtedly true that the case of Mr. Cam- 
ERON, as I stated when I referred to it, was put upon other grounds. 
As I said to the Senator from Pennsylvania hi his case, I am 
happy to say, is not one which when it came to be examined involved 
this question. Therefore, if the Senator from Indiana was in court 
and was to ask me whether this was an authority which should 
control the court, or whether it might not be considered in some 
measure obiter dictum, 1, perhaps, would agree with him. But never- 
theless the opinions of distinguished 1 gentlemen, as well as 
their ents made on such cases, in Congress, I like to look to 
as guides, and they do help me very much when my mind is in doubt 
and trouble. I referred to this case for the purpose of showing that 
the Senate Committee on the Judiciary at that time su eles that 
even if the charge was true that Mr. Cameron had obtained his 
election by corrupting voters, the proper course to take was for the 
legislature, the very parties, as the report says, who ask us to inves- 
tigate, to do it themselves, and when they send us word that the allega- 
tions are true, the Constitution has not left us without power to tres 
ourselyes from having such a person in our midst. 


Mr. MORTON. But that power was to be exercised here. 

Mr. STOCKTON. Yes, sir; but the power of expulsion, not the 
power to unseat. Ican make that no plainer. * 

Mr. MORTON. That is not intimated. 

Mr. STOCKTON. Clearly. Now, in farther answer to the Senator 
from Indiana, let me refer to some remarks of Mr. Bad to be 
fond in: the Congressional ̃ for the first ramion of the Thirty: 
second Con on the case of Mr. Yulee. Mr. undoubtedly 
was one of the ablest lawyers we have ever had in the Senate, whose 
name is revered at the bar to this day in his native State, and who has 
left in his arguments in this body on constitutional questions a name 
= any of us might well be proud to have. Mr. Badger said, in the 

ee case: 


d ing in the nature of a eral par 

which controls the State of Florida on this point, and fi the character of assent 

these blank votes, or makes them nullities. Permit me to say that if it were 
shown that every other State in the Union, or on the face of the earth, had laid it 
down as a rule that blank votes should be rejected, or counted as votes of assent, 
this would not, in the htest degree, affect ion, 
poai el oraes — Aan 10 for ee = the ee of any legislation by 

gress, as absolute a prescribe a rule or N 

as to the mode of assent or dissent, as any other tri 
or authority on 


The mode of signifying assent or dissent, that is the manner pre- 
scribed which I attempted to call the attention of the Senate to when 
I first commenced reading from the Constitution. Whenever one of 
these great men takes up the question, you will see invariably that 
he confines the power of the Senate in being judges of the election to 
the context in which that clause is found, and speaks of it as a power 
to judge in regard to the abi r. of the manner. In every — 
ment, the point has been as to the presumption of the manner which 
the States could make when Congress had not acted; but when Con- 
gress controls by its prescription, it prevents the elections from bein, 
made in any other manner but that which fulfills entirely the sum o 
the requisition ; and if the election is in accordance with the manner 
thus prescribed, the Constitution and the laws as our fathers intended 
to leave them, provide that that shall be sufficient; and if we wish 
to purge our body by visiting upon individuals punishment for indi- 
dual offenses, we must do it and can do it alone by the power of 
1 We are then dealing with individuals, and not with legis- 

tures. 

Now, Mr. President, is there any danger in this alleged power be- 
ing exercised in the 2 fe have pointed out? I think I have shown 
you that there is great danger in exercising or assuming to exercise 
any such power. Admit, sir, that there is great doubt about its exist- 
ence—sup there be doubt whether I am right or not—which is the 
wiser, which is the safer construction? Suppose it be in great doubt 
whether my views are right, and whether these great lawyers to 
whom I have referred are right in their view, is there any better 
time than now to assert the true doctrine, when there can be no hu- 
man being in this chamber who would not gladly see any gentleman 
accused of any ch fully vindicated ? 

After a party strife which has left us all with kindlier feelings to- 
ward one another, and toward one another’s views, than we have had 
before, and than we may possibly have hereafter; now, when party 
heat does not excite our minds, is the time to maintain the safe con- 
struction of the Constitution. Is there any better occasion for gen- 
tlumen on the other side of this House to do as gentlemen on both 
sides did, as it appears in the volumes which I have before me, on this 
judicial question—come out and declare their opinions as constitu- 
tional lawyers, no matter what the result might be upon individuals? 

Mr. President, I have occupied much more time than I expected 
when I rose, so much time, indeed, that I feel it my duty to close m 
remarks, although there are other points which I should have lik 
under other circumstances to have touched upon. 

Trusting that in this case the Senate may act calmly and judicially, 
and keep in mind the landmarks of our fathers, I close my remar 
on the case. 

Mr. MORTON. Mr. President, just one word in regard to the report 
from which the Senator from New Jersey [Mr. Stockton] last read, 
to which I desire the attention of the Senate. It has been some time 
since I read that report, and I am very glad the Senator from New 
Jersey has called my attention to it, because it contains a distinct rec- 
ognition of the power of the Senate to examine and determine for 
itself what shall be the rights of a member into whose election brib- 
ery or corruption may have entered. With this statement I wish to 
read the concluding pert of the report. 

Mr. BOREMAN. at report is that? 

Mr. MORTON. In the CAMERON case. 


The committee cannot recommend that this prayer be granted. 
That is, the prayer of the tioners that the Senate shall exam- 
ine into the matter of that election. 


The 9 is entirely too vague and indefinite to such a recommen- 
ot 4 ce is detailed — 


dation. a mage fact or a s for the general 
0 Neither the nature of the means alleged to be corrupt and unlawful, nor 
the time, place, or manner of using them, is set forth, nor is it even alle that 
the nuang member parrenipated in the use of such corrupt means, or, in had 
any knowledge of their tence, Under no state of facts could your committee 


deem it consistent with propriety, or with the N of this body, to send outa 
roving commission in of proofs of fraud in order to deprive one of its mem- 
bers of a seat to which he is, prima facie, entitled; still less can they 

such a course when the parties all g tho frand and corruption are themselves 
armed with ample powers for in on. 
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The any 8 petitioning in this case were members of the leg- 
islature o ennsylvania. 

If it be, indeed, trae that members of the house of representatives of Pennsyl- 
vania have been influenced by corrupt considerations or unlawful appliances, the 
means of investigation and redress are in the power of the very parties who seek 
the aid of the Senate of the United States. t their complaint be made to the 
house of which they are members, and which is the tribunal peculiar! mL ny ee 
for conducting the desired investigation. That their complaint will meet the re- 
spectful consi tion of that house, your committee aré not itted to doubt. If 
upon such investigation the facts G are proven, and if thoy, in any manner, 
involve the character of the recently-elected member of this body from the State 
of Pennsylvania, the Constitution of the United States has not left the Senate 
8 8 eè means for protecting itself against the presence of unworthy mem- 
bers t. 


If the information given to the Senate, upon this investigation in 
the State legislature, shows that the member has been elected by 
fraudulent or corrupt means, then the committee say that the Consti- 
tution arms the Senate with ample power for self-protection. It does 
not say how that power is to be exercised. That question is not even 
hinted at, whether by declaring the election void, or by expulsion. 
There was no question of that kind before the Senate. 

Mr. STOCKTON. I should like to ask the Senator from Indiana 
whether there is not a distinct clause in the Constitution which au- 
thorizes us to expel, and whether there is any distinct clause author- 
izing us to unseat. When, therefore, that report refers to the Con- 
stitution not leaving us without ample power, can it refer to anything 
but the power to 1 

Mr. MORTON. There is a clause which says that the Senate may 
expel, aud there is another clause which says the Senate may judge 
of the election. That covers the case exactly. Here is an offense 
going to the election and a part of the election, and if the Senate 
cannot judge of the election in that particular, in what particular can 
they judge of the election? The charge is that the election has been 
poisoned—has been corrupted by bribery. Thatis the very question 
the Senate isempowered to judge about—to judge of the election ; that 
is to say, of all questions that enter into the election. That was the 
meaning placed upon it when it was put into the Constitution, and 
we know historically that it was intended to correspond exactly with 
the power of the House of Commons to judge of the election of its 
members. 

Mr. CONKLING. I should like a little information on this point. 
I inquire of the Senator from Indiana, who seems to have been reading 
the debate, as well as the report in the case he quotes, whether, as 
he understands it, the report admits of any doubt as to the meaning 
of the Judiciary Committee when they say that the Constitution has 
not left the Senate without power. 

Mr. MORTON. I have not read the debate. Ihave just had my 
attention called to the report, and I had not seen that for a long time, 

Mr. CONKLING. Then I ask attention to two points in the report. 
In the first place, the committee report that if the facts alleged shall 
be proven, and “they involve the character of the recently-clected 
member ;” not if they involve his election, not if they involve his 
qualifications, not if they involve his returns, but if they “involve 
the character of the recently-elected member of this body,” the Senate 
may proceed. I might say, a lawyer, as Mr. Benjamin was, holding 
the pen, it would be singular if, meaning to make the fact of election 
the point of doubt and inquiry, he should use these words, “of the 
recently-elected member of the body ;” it would be odd for him to 
assume the very thing he meant to put in issue. But he proceeds: 


The Constitution of the United States has not left the Senate withont ample 
means of protecting itself against— 

Against what? or oi the presence of men whose elections are im- 
pugned for fraud, bribery, venality, pollution? Not atall, but against— 


the presence of unworthy members in its midst. 


Can any lawyer read that language and snppose that the lawyer 
who wa et Bae it intended to refer to that power found in the words, 
“each House shall be the judge of the elections, returns, and qualifi- 
cations of its own members?” Isubmit to the honorable Senator from 
Indiana that if we are trying, as I trust we are, to aid each other to 
come to a correct conclusion in a painful and puzzling inquiry, it is 
not worth while to darken counsel by words, so far as to deny that 
this report unmistakably, at that point, means to declare that if an 
investigation should fix upon a member any sti tainting his char- 
acter as a Senator, the Constitution has armed us with the power to 
prevent him, elected though he be, from sitting in our midst. 

I have not read the debate on the report; therefore I will affirm 
nothing about it; but I think it will show that Mr. Pugh, then a 
Senator from Ohio, who dissented sharply from the report, under- 
stood it, as others did, to mean what the RIAS from New Jersey 
understands it to mean. I think the debate will show that every one 
who attempted to sustain or to assail the report understood the com- 
mittee to say that the remedy in that case, if the facts should warrant 
it, would be under the expulsion clause, and not under the election 
clause of the Constitution. 

Mr. MORTON. Mr. Pugh dissented from that report upon this 
ground, as I understand: The 2 of the committee determined 
that they would not enter upon the investigation here upon the mere 
petition of fifty members, but that the legislature ought first to make the 
investigation, and, if they found that there was truth in these charges, 
they intimated that then the Senate had the power to take the mat- 
ter up and protect itself from the presence of a member elected by 


fraud. Mr. Pugh thought the Senate ought to proceed upon the peti- 
tion of the i Perper as individuals, and inaugurate the investi- 
gation itself. But my friend, I think, will look in vain to find that 
there was any question before that committee or any question before 
the Senate as to how the Senate should proceed in case it did come 
back to the Senate from the legislature of Pennsylvania—whether 
it should proceed by expulsion or by declaring the election void. I 
suppose that question was not even sugges not even considered, 
and was not in the mind of anybody at that time, because there was 
no reason why it should be. All that is to be drawn from the report 
is, that the Senate has the power to protect itself against a member 
who has been elected by bribery. There is the recognition of that 

wer. In what way it should be exercised they did not discuss. 

hat is the oe we have to meet now. 

Mr. CONKLING. When I rose there was but one point between 
the Senator from Indiana and myself. He sits down now leaving two 
points apparently between us. He concludes by saying that there was 
no such point as this is in judgment before the Senate then. I under- 
stand that; and if his criticism is that this part of the report is obiter 
dictum, I agree with him. The Senate was not called upon in that case 
to decide any such question. They might have disposed of it without 
touching the question. But the point between my friend and myself 
was upon the meaning of this language—not upon what the committee 
was called upon to say, but upon what it did say—and I venture to 
affirm that nothing can be clearer than that the report refers plainly 
to the expulsion clause of the Constitution, and leaves no room to sup- 
pose that it refers to the other clause about judging of the elections, 
qualifications, and returns of members. 

Mr. President, why does this report say that there is “ nothing which 
implicates the Senator from Pennsylvania?” What difference would 
that make had it been true that his election was bought with money— 
that it was the result of Drivery and corruption, and the Senate could 
annulit? What diference did it make in judging of his election 
whether he was “ implicated ” or not ? 

Mr. MORTON. That was Mr. Pugh's argument. 

Mr. CONKLING. I beg the Senator’s pardon; I am talking about 
the report. Suppose great railway corporations should combine and 
buz up a legislature bodily, would Mr. Benjamin or any other lawyer, 
holding that we could avoid an election because it was influenced by 
bribery, sit here and tantalize the Senate by stopping to consider 
whether the member was “implicated” or not? No. sir; concede 
once the right to inquire into the election of a Senator on the ground 
of bribery, and suppose a case where bribery is proved which con- 
trolled the election, and what difference does it make until you come 
to the expulsion power whether the Senator himself be implicated or 
not? Suppose him a mere dupe; suppose him a man of straw; sup- 
pose, in the presence of some great corporation, he was as ignorant, 
as innocent, and as helpless as a sheep that was to be shorn, and was 
dumb before his shearer, nevertheless, supposing his election to be 
bought, shall we be told that, when we judge of the virtue or the vice 
of that election, our decision is to hinge upon whether he was the 
canse of all this or not, or whether he was implicated? No, sir; I 
deny, in the interest of purity, in the interest of the power to test by 
legal rules the effects of bribery, that the privity of a particular man 
is the criterion by which bribery must be tried. i 

What, then, was the motive in this report in dwelling upon the fact 
thatit was not alleged that the Senator was implicated? If the Sen- 
ate could entertain jurisdiction to inquire whether bribery controlled 
and influenced his election or not, with a view to dissolve it, his being 
implicated or not was entirely immaterial; it could not be material 
until you come to the crucial test the committee applied. What was 
that? Is he an “unworthy member?” If he is, the report says the 
Constitution has not left the Senate naked to its enemies. The Con- 
stitution has armed each House with the power todo what? To 
ascertain whether the character of one of its members is involved, 
and then to protect itself against the presence of unworthy members. 
The Senate was not called upon, I repeat, to decide the question. I 
agree with the Senator from Indiana there. The committee might have 

rformed its whole duty without deciding any such questions. But 
fare stands the record of that which the committee did see fit to report. 
The issue at this moment is what it means, and I submit that no man 
can read it and seriously suppose that the committee intended to say 
that if, after an investigation took place, the Senate proceeded, it 
would be under the power given by the Constitution to judge of the 
election, returns, and qualifications of its members. 

The PRESIDENT pro tempore. The question is, will the Senate 
agree to the resolution! 

Mr.SCOTT. The Senator from Illinois, [Mr. LoGan,] who was in the 
midst of hisspeech, yielded to the Senator from New Jersey [ Mr. Srock- 
TON] with the understanding that the Senator from Illinois should 
retain the floor until to-morrow. I move now that the Senate adjourn. 

Mr. RAMSEY. No; let us have an executive session. 

Mr. SCOTT. If there be a necessity for that, I withdraw my 
motion. 

Mr. CONKLING. I move that the Senate proceed to the consider- 
ation of executive business. 

The motion was agreed to; and the Senate proceeded to the con- 
sideration of executive business. 

After el | minutes spent in executive session, the doors were 
re-opened; and (at four o’clock and forty-three minutes p. m.) the 


Senate adjourned. 


1873. 


IN THE SENATE. 


THURSDAY, March 13, 1873. 


Prayer by Rev. E. O. Haven, D. D., of New York. 
The journal of yesterday’s proceedings was read and approved. 
COMMITTEE SERVICE. 

Mr. MCCREERY. Mr. President, I ask the Senate to excuse me 
from service upon the Committee on Public Buildings and Grounds, 
and also the Committee on Agriculture, 

The PRESIDENT pro tempore. The Senator from Kentucky asks 
the Senate to excuse him from service on the two committees named 
by him. Will the Senate so excuse him? 

The question being put, Mr. McCREERY was excused. 


WITHDRAWAL OF PAPERS. 


Mr.PRATT. I ask that an order be entered that Andrew Johnson, 
who has a claim against the United States for taxes which he alleges 
to have been legally collected, be allowed to withdraw his petition. 

The PRESIDENT pro tempore. Has there been an adverse report on 
the case? 

Mr. PRATT. There has been no report at all. 

The PRESIDENT pro tempore. The Chair is informed that that 
order has already been entered at this session. 

Mr. PRATT. The order was incorrectly entered. An order was 
entered granting him leave to withdraw his application for a pension. 
Ile has no a ress of the sort. 

The PRESIDENT pro tempore. The order will be entered as sug- 
gested by the Senator from Indiana, if there be no objection. 


PAY OF LOUISIANA CONTESTANTS. 
Mr. WEST. I offer the following resolution : 


Resolved, That the 3 of the Senate be, and he is hereby, directed to pay 
to John Ray and W. L. McMillen each full compensation as Senator for the unex- 
pired term for which they were elected, as shown by their respective credentials, 
until the 4th of March, 1873. 

I move the reference of the resolution to the Committee to Audit 
and Control the Contingent Expenses of the Senate. 

Mr. MORTON. I suggest that the resolution ought to go to the 
Committee on Privileges and Elections, 

Mr. WEST. I have no objection to that reference. 

The PRESIDENT pro tempore. That reference will be made. 


REPORTERS’ GALLERY. 
Mr. ANTHONY. I offer the following resolution : 


Resolved, That the Committee on Rules be directed to issue no more tickets of 
admission to the reporters’ gallery than there are accommodations for them ; and 
that no transient tickets or passes be issued thereto ; and that the Sergeant-at-Arms 
be directed to exclude from the reporters’ gallery all persons not having tickets 
of admission thereto. 

I ask the reference of the resolution to fhe Committee on Rules, as 
the subject may require somewhat more careful consideration than I 
have been able to give it; but the object of the resolution is to pro- 
tect the reporters in their gallery. We give them accommodations in 
order that they may make careful reports, The gallery now accommo- 
dates between thirty and forty people, and there have been times, on 

at occasions, when more than at any other time those who are the 
rightful occupants of the gallery are entitled to it, that they have been 
crowded out by strangers. Passes ha ve been given, I think, sometimes 
for more than double the capacity of the ery. The result is, thatif 
the reporters leave their seats they find them occupied when they re- 
turn, and if they stay in their seats they are crowded and elbowed by 
intruders. If the rule is made imperative that nobody shall go into 
the gallery but those who are entitled to seats there, it will be a great 
convenience to those entitled to them, and will not deprive others of 
any 1 that they are entitled to. 

The PRESIDENT pro tempore. The resolution will be referred to 
the Committee on Rules. 


PETITIONS AND MEMORIALS, 


Mr. HOWE. I present the petition of Radcliffe & Hopkins, pub- 
lishers of the Ogdensburgh eed of Ogdensburgh, Waupaca County, 
Wisconsin, and the petition of Philip M. Pryor, publisher of the au- 
pun Times, of Waupun, Fond du Lac County, Wisconsin, remonstrat- 
ing against any discrimination in the laws against newspapers not 
wholly printed in one county; and I move the reference of these peti- 
tions to the Committee on Post-Offices and Post-Roads. 

‘The PRESIDENT pro tempore. They will be so referred. 

Mr. RAMSEY. I suggest to the Senator that the matter of these 
petitions has been disposed of. There is no such law discriminating 
5 newspapers only parany published in the county. 

. HOWE. This is the commencement of a Con , and it is 
not known what may take place between this and the end of the 
Congress. I think it is well enough to let these petitions be referred 
to the committee. 

Mr. RAMSEY. They recite a law which is not a law. 

The PRESIDENT pro tempore, The petitions will be referred to the 
Committee on Post-Offices and Post-Roads. 

Mr. HOWE, I also present the petition of John Alsop, heir of 
Thomas Jenkins, deceased, in aid of the bill for the payment of French 
spoliations, and I ask its reference to the Committee on Foreign Rela- 


tions. 
The PRESIDENT pro tempore. It will be so referred. 
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Mr. FENTON. Asit seems to be in order to present petitions, I ask 
leave to present two or three that I have. I present the petition of 
Anton Sontag—— 

Mr. SHERMAN. The Senator from Maine, [Mr. HAMLIN,] who is 
not here now, entered a standing objection against the presentation of 
petitions at this session, and it seems to me that the objection was a 
reasonable one. I do not wish to object to the Senator from New 
York presenting his petitions, however, if others are received. 

Mr. FENTON. The Senator from Maine made the objection upon 
me, but I see that others are presenting petitions, and so I hope my 
friend from Ohio will wait until I get ae of those that I have charge 


of, 

Mr. SHERMAN. I will pass it over to-day, but I think myself it 
is objectionable in an executive session to present legislative petitions. 
Still, I will not object. 2 

The PRESIDENT pro tempore. The Chair, on reflection, will rule 
all the petitions aud memorials which have been offered looking to 
legislation, out of order at the present session, regarding the stand- 
ing objection which was made by the Senator from Maine as continu- 
ing on that subject. 

r. HOWE, This ruling, I take it, does not affect the petitions I 
have just offered. 

Mr. SHERMAN. Iam told that it was settled eight years ago, after 
full consideration, that the Senate had no power to receive petitions 
in an executive session. 

The PRESIDENT pro tempore. The ruling does apply to all peti- 
tions offered this morning touching legislative business, or looking 
to it. 

Mr. HOWE. Now, Mr. President, I have a word to say about that. 
l su the order to refer those petitions had already been made. 

The PRESIDENT pro tempore. The Chair will state that the order 
was made inadvertently, not by the action of the Senate but by the 
direction of the Chair, understanding it to be assented to; and it hav- 
ing been done inadvertently, and the objection being made now to 
receiving other petitions of the same character, the Chair must sus- 
tain the objection, and, of course, it shbuld be applied to all the peti- 
tions. The Senator from Wisconsin will be owed of course, to 
withdraw his petitions, to be presented at a subsequent time in legis- 
lative session. 

Mr. HOWE. It is precisely that which I do not want to do. 

The PRESIDENT pro tempore. The Chair does not compel the Sen- 
ator to withdraw them, but only says that he may do so. 

Mr. HOWE. I think, if the Chair will pardon me a single sugges- 
tion, that we can get along with this difficulty when it is reflected in 
the first place that there is no objection made, as I understand it, to 
the petitions offered by the Senator from New York, and if there is 
any objection made to the petitions that he offers, there certainly 
was no objection offered to the petitions which I presented. 

Mr. SHERMAN. The objection was not personal, of course. It was 
made first by the Senator from Maine to petitions that looked to leg- 
islation, and the point was made by him that by the usages of the 
Senate and by the rules of the Senate we have no power at this ses- 
sion to consider any petitions of a legislative character, and it was so 
held by the Senate. 

Mr. HOWE. I do not know when it was so held by the Senate, but 
I think I do know that on that day when it was so held the Senate 
made a mistake. It may not be very modest to say so. 

The PRESIDENT pro tempore. Ifthe Senator from Wisconsin desires 
it, the Chair will submit the question to the Senate whether these 
petitions shall be received. 

Mr. HOWE. I should be very glad if the Senate would allow these 
pontons to be presented, and for a very plain reason. The petitions 

ave already come into my hands, not in season to be offered at the 
late session. I do not care to tear them up. That would not be re- 
spectful to the petitioners. Ido not like to keep them on my files 
during the long recess. I see no possible objection to their being ro- 
ceived. Receiving petitions is not executive business, it is not legis- 
lative business, in my judgment. Of course we cannot legislate upon 
them; but why the Senate is not as competent to receive and file, or 
refer any petitions, as it is to make committees to which to refer 1 
tions, or as it is to try members of our body, I cannot understand. I 
cannot understand what abuse can grow out of it. It seems to me it 
is being altogether too technical to raise an objection or to interpose 
an objection to doing this simple work. We are in daily debate upou 
a question which is not an executive question; to be sure, it is not 
legislative business. Neither is the receiving of petitions, in my judg- 
ment, legislative business. You simply afford a place on your files for 
these petitions now. The Senate aivaye exists; your files always 
continue, and there is much less danger of petitions being lost when 
they are placed on those files. I really hope the Senate will consent 
to receive these petitions. 

The PRESID pro tempore. The question is, will the Senate 
receive petitions calling for legislative action? 

Mr. SHERMAN. As a matter of course, if the idea of the Senator 
from Wisconsin is simply to secure the custody of these petitions, I 
have no objection to his handing them to the Clerk and letting the 
Clerk keep them until the next session, and then the Senator can pre- 
sent them; but it is the established usage of the Senate, decided on 
several different occasions, to refuse during an executive session, or 
during a called session, to receive any business that cannot properly 
be decided by the Senate itself, and therefore it has refused to receive 
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petitions which called for legislation. I have not had time to look 
up the precedents; but this matter was decided in the ealled session 
eight years ago. The book has just been handed to me, but I cannot 
turn to the case, as I have not been able to look into it. It has been 
settled that the Senate will not at a session called by the Executive, 
when it has no power to pass laws, or initiate laws, or take sor oep 
toward a law, receive petitions of a legislative character. If that is 
the practice of the Senate, it is not worth while for us to reverse 
that J and open the door to the presentation of a multitude of 
petitions on a multitude of subjects, because if a petition is presented, 
it may be debated; its reference may be debated; the whole subject- 
matter may be debated, and so a called session for a particular pur- 
pose may be prolonged to an indefinite extent. 

If the Senator is troubled about the custody of these papers and 
wants them cared for, Lhave no doubt, if he will hand them to the 
ORT of the Senate, the Secretary will take good care of them, 

ake a file of them, and at the next session the Senator can present 
them in due form. Al that I did wasin pursuance of the precedent 
set the other day by the Senator from Maine, whom we look upon as 
the Nestor of the Senate on all these questions. When apetition was 

nted by some one near him praying the passage of a law to pro- 
ibit the importation of liquors for use as a beverage in this District, 
he made the point of order at once upon it that it was legislative in 
its character, and, therefore, ought not to be received. The point 
of order was promptly sustained and the petition was excluded, and 
after that other petitions were also excluded. I have petitions that 
I could present, but I felt myself bound by the rule. It is the old 
established rule of the Senate. Now, I ask whether it is worth while 
for us to open the door by the presentation of petitions for debate 
that may be unlimited, debate upon a great variety of subjects upon 
which we cannot act, merely to accommodate and relieve my friend 
from Wisconsin. I think he can relieve himself in a much easier 
way. We no resolutions at this session except such as relate to 
business that the Senate alone can decide upon. For instance, mem- 
bership in this body is a question entirely within the jurisdiction of 
the Senate, and we may pass upon that question; and so with execu- 
tive business. Therefore it is a simple question whether the Senate 
will reverse its order. I will find the precedent of eight years ago in 
a few moments. a 

The PRESIDENT pro tempore. The point of order the Chair will 
submit to the Senate for their determination. The question is, will 
the Senate receive petitions and memorials offered looking to legisla- 
tive action ? 

Mr. . Is the message of the President convening the 
body, on the table? If so, I ask that it be read. 

The PRESIDENT pro tempore. The Secretary will read the proc- 
lama 


tion. 
The chief clerk read as follows: 


A PROCLAMATION. 


Whereas objects of interest to the United States require that the Senate should 
be convened at twelve o'clock on the fourth of March next, to receive and act upon 

communications as may be made to it on the part of the Executive: 

Now, therefore, I, ULysses S. Grant, President of the United States, have con- 
sidered it to be my daty to issue this, my proclamation, declaring that an extraor- 
dinary m requires the Senate of the United States to convene for the 
transaction of business at the Capitol, in the city of Washington, on the fourth 


day of March next, at twelve o'clock at noon on day, of which all who shall 
9 be entitled to act as members of that body are hereby required to 
take notice. 


Given under my hand and the seal of the United States, at Washington, the 

twenty-first day of February, in the year of our Lord one thousand eight 

[L. s.] hundred and seventy-three, and of the Independence of the United States 
of America the ninety-seventh. wae 1 


Mr. HOWE. I was waiting for the law to be given us, the common 
law as I understand it to be affirmed, the usage of the Senate. 

Mr. SHERMAN. I am hunting it up. There seems to be no index 
to the journal of a called session, and I have to look over many 


Mr. HOWE. Mr. President, I still assume, as I did before, that the 
Senate has decided as the Senator from Ohio says it has decided; I 
still repeat that I think it was an erroneous decision. I do not think 
there is a letter in the rules of the body, I do not think there is a line 
in the Constitution which called for any such decision. _If it suited 
the convenience of the Senate to so decide, I do not know why the 
could not make such a rule. I do not think it would conflict wi 
the Constitution for the Senate in executive session to refuse to re- 
ceive a petition; but, inasmuch as I do think the receiving of these 
petitions does not interfere with the convenience of the Senate, and 
the receiving of them does promote the convenience of members, it 
seems to me the Senate would be hardly justified in refusing their as- 


sent. 

The Senator from Ohio suggests that I can make a file of these peti- 
tions in the Secretary’s office and present them to the Senate next 
winter. I can do so, undoubtedly ; but one thing is very certain, that 
if I file them with the Secretary, before next winter comes around I 
shall forget all about them and I never shall present them to the 
Senate. 

I do not know how much importance there may be in these peti- 
tions. I only know that certain citizens of Wisconsin seek to ap- 


proach the legislature, and have asked me to present their petitions 
to the Senate. 

Now, the Senator from Ohio says they may be debated. Whether 
the Senate will entertain debate upon them, is an entirely different 
question from the question I raise. I only ask that the petitions 
may be received, and either referred or laid upon the table, I do not 
care a cent which. If nobody has any objection to their reference, I 
take it they can be referred just as well as to be laid on the table; 
and if any Senator wants to debate the question, that right of debate, 
I take it, is within the control of the Senate. if they do not want to 
hear it, they will refuse to hear the debate; but because they refuse 
to hear the debate, I do not think that is a reason why they should 
refuse to receive the petition. That is all I ask to have done. 

Of course, I do not want the Senate to reverse the common law of 
the body to promote my individual convenience. I can stand the 
burden of these papers all through the recess; but as I donot see any 
good sense in the law, I do not see any use in giving up the question. 

_ The Senator says that the Senate may debate any question or con- 
sider any question which it can decide, Well, it ean decide the ques- 
tion of referring the petitions. It cannot legi upon the petitions, 
but it can decide that question, dispose of the petitions just as effect» 
ually as it can dispose of any seat here. If the Senators own rule is 
to obtain, it seems to me it will cover the reception of this petition. 

_Mr. HAMLIN. Mr. President, I raised an objection to the recep- 
tion of petitions a few mornings since for the simple purpose of pre- 
venting any act tending to legislation; and that was in accordance 
with the decision of this body, according to my recollection, some 
years when the matter was fully discussed. Papers were then 
refe , and some act beyond the reception of petitions, according to 
my recollection, was proposed; but, on discussion, the Senate deter- 
mined that we were not a legislative body except when we were in 
session with the co-ordinate branch, the Tes of Representatives ; 
and it was wise therefore, I thought, to observe the decision of the 
Senate and maintain it. Ihave noticed that resolutions, when 
I have been out of my seat here, have been introduced and acted 
upon—all wrong, in my judgment. We have now no earthly legisla- 
tive power; and I asked for the reading of the proclamation of the 
President for the purpose of inviting the attention of the Senate to 
the precise object for which we are convened—to consider such sub- 
sors as the President shall submit to us for our consideration, not for 

egislation, because we are in no sense now a legislative body. 

As a mere matter of form, as a mere matter of convenience, my 
friend says he would rather present his petitions and lay them upon 
the table or have them referred to a committee. That is one step 
tending to legislation. There were several bills passed by the House 
at the last session of Congress which I believe just and meritorious; 
some of them affected the interests of my constituents; it would be 
very convenient for me to take those bills from the files of the Senate 
and have them acted upon now and have them ready for the Honse 
to act upon when it shall convene in December next, and it would 
be only legislative action in a second degree. The presentation of 
the e would be the first degree; the action upon it would be the 
second. 

Now, it is wise, in my judgment, to maintain the precise position 
and character which belong to us, and that is, to discharge those 
duties which are only of an executive character, or, stepping one 
os ap beyond that, t questions of privilege which relate to this 

ys and in which the House have no participation. 

. HOWE. Will the Senator allow me to ask him a question? 

Mr. Certain! 


. HAMLIN. y. 

Mr. HOWE. The Senator says it is wise to do so and so. If it is 
wise to do so and so, it is because the doing so will prevent some pub- 
lie mischief. Now, I wish the Senator, with all experience, to 
explain what that mischief is. 

. HAMLIN. Well, I have tried to do so. If you present a pe- 
tition, itis an act tending to legislation. That is the first step. Then 
I may present a bill and ask your action upon it, which is only one 
pepinos in the line of legislation. 

. HOWE. Will my friend allow me to ask him one more qūes- 


Mr. HAMLIN. Certainly. 

Mr. HOWE. Itis whether when you came in here, and by a resolu- 
pear fet Sep ps your committees, you did not take a step tending to 

islation 

Mr. HAMLIN. Not beyond what was requisite for business of an 
executive character. Our committees were necessary to enable us to 

executive business, and we did not transcend what was re- 
quired of us, and what was necessary in that direction. 

Mr. HOWE. Will the Senator inform me what necessity existed 
for a Committee on Printing, or on Claims, or on the Revision of the 
Laws, at an executive session? 

Mr. HAMLIN. Well, in relation to that matter, I do not know what 
business of an executive character may be presented to us that shall 

for consideration either to this committee or that. It is true we 

o know that nominations for collectors go to the Committee on Com- 
merce ; foreign appointments to the Committee on Foreign Relations ; 
and we know that the leading ri, Say ag go to various committees. 
I ask my friend from Wisconsin how he knows that there will be no 
subject which may come before each committee of this Senate of an 
executive character. I will take every committee he has alluded to; 
and first the Committee on Printing. How does he know that there 


tion? 
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may not be matter here requiring the action of that committee? If 
you please, we have a treaty communicated to us, and the question of 
printing that treaty or of an extra number of that treaty will go 
1 ily, in an executive point of view, to that committee. And 
so of every committee in this body; there may be some subject which 
will go to it for its consideration, though I am well aware that mainly 
the subjects considered in executive session go to but a limited num- 
ber of the committees, 

Now, I do think it best not to transcend the rule. I know how 
anxious Senators are to get rid of papers sent to them. I have peti- 
tions in my drawer, and I should like to have them disposed of, but 
I do not believe they ought to be presented, because that is the first 
* in e and we now possess no legislative function. 

he PRESIDENT pro tempore. The Chair will state the point of 
order. This morning several petitions and memorials were presented, 
and, their reception not being objected to, were directed by the Chair 
to be referred to the suprope sts committees. Subsequently the Sen- 
ator from Wisconsin offered two petitions, addressed “to the Senate 
aud House of Representatives of the United States of America in 
Con, assembled.” To the reception of these 8 the Sena- 
tor from Ohio objected. The Chair sustained the objection. The 
Senator from Wisconsin seeming to desire it, the Chair submits the 
question to the Senate, and the question is, shall these petitions be 
received? 

The aware being put, a division was called for, and the ayes 


were six. 

Mr. HOWE. There are not enough to call the yeas and nays, and 
therefore I will not call them. I should like, however, to have the 
yeas and nays if I thought there was any reasonable prospect of 
obtaining them, but I content myself with the knowledge that I 
have offered 

Mr. DAVIS and others. We will give the yeas and nays. 

The PRESIDENT pro tempore. Does the Senator from Wisconsin 
demand the yeas and nays? 

Mr. HOWE. Yes,sir. I am so grateful to my friends that they vol- 
unteer me the yeas and nays, 

The PRESIDENT pro tempore. The Senator from Wisconsin asks for 
the yeas and nays. 

The yeas and nays were ordered. 

Mr. ANTHONY. It seems to me that if it were an original ques- 
tion I would say that the reception of petitions is no more legislative 
business than the appointment of the committees, and I should, if 
the question were a new one, vote to receive the petitions; but if the 
question has been settled, and if the uniform rule has been otherwise, 
as I believe it has been, I shall vote to maintain the traditions of the 
Senate. 

Mr. BAYARD. As I understand the proposition of the Senator 
from Wisconsin, it is that the petitions may be received during this 
session in respect to matters which the Senate, as a separate y, 
may take cognizance of and complete action in regard to. 

. SHE No; this is a petition addressed “ to the Senate 

and House of Representatives in Con assembled.” There is no 
objection made to receiving petitions on anything that the Senate 
alone could act upon. 
Mr. BAYARD. The Senate are fully aware of what commotion was 
at one time created in this country by the bare proposition of refusing 
to receive petitions. It seems to me that the time occupied by the 
reception of a petition, the stating of its contents, and its being laid 
upon the table, (for such would be the course of business respecting it,) 
is too small to make it expedient or to make it wise in any way now 
for any technical reason to avoid the reception of petitions. There is 
portions RE in the right of petition, and I would rather not throw on 
the Senate or any member of the Senate the duty and the necessity of 
explaining why a petition was not received, when the answer would 
be, “ Why not? it was a form to you; it was a substance of a right 
tome.” Theright of petition is something that I think either House 
of Con or both Houses of Congress should sedulously protect, pro- 
tect in its substance, protect even in the forms that are necessary to 
give substance; and therefore, while I am as anxious as any one to 
confine the business of this session to its legitimate and strictly legit- 
imate and n matters, yet I shall vote for the reception of a 
petition, although addressed to the Congress of the United States, in 
order that petitions may be received, that they may be laid upon the 
tuble, as no action cau be taken upon them at the present session, 
rather than even in form seem to deny the right of petition. 

Mr. ANTHONY. I was under the impression that at executive ses- 
sions we had received petitions and laid them upon the table with- 
out a reference. I thought that had been our practice, that whereas 
we would not act upon any petition, we had received them and laid 
them ppan the table; but I may be in error, 

Mr. CONKLING. I am quite sure that my friend is thinking of 
this: We held an extra session once or twice of both Houses, in which 
a rule was adopted that we would consider only certain matters—the 
Senator will remember the rule—and under that, the subject to which 
the petitions related being excluded, the petitions were received and 
laid on the table. I do not think that has been done in a mere exec- 
utive session of the Senate. 

Mr. ANTHONY. It is very likely the case was as the Senator from 
New York suggests. I hold in very great reverence the righi of peti- 
tion. We do not know precisely what a petition is until it is pre- 
sented, There certainly might be petitions presented here that would | 
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come within our present jurisdiction in the most limited form that we 
give to it, and we do not know precisely, when a petitioner approaches 
the Senate, what he has to ask. But still, if the question has been 
settled, and if the established rule of the Senate has been as stated 
by the Chair, I shall vote to sustain the old rule. 

Mr. HOWE. I want to add one word to what I have said hereto- 
fore. The Senator from Rhode Island, as was to be expec' an- 
nounces his purpose to adhere to the rule of the Senate once fairly 
established. What that rule is we only know from the information 
received from the Senator from Ohio and the Senator from Maine. 
The rule itself has not been read. There is a rule bearing somewhat 
upon this subject, which I find in the book I hold in my hand—it used 
to be called the Constitution—and it declares that Congress, I know 
it does not say the Senate, but “ Congress shall make no law respect- 
ing an establishment of religion, or prohibiting the free exercise 
thereof, or abridging the freedom of speech or of the press, or the right 
of the people peaceably to assemble and to petition the Government,” 
not Congress, but “ to petition the Government for a redress of griev- 
ances.” I understand that if Congress had passed a law saying that 
these petitions should not be received, it would have been in violation 
of that section of the Constitution. I suppose the Senate, by a rule 
of its own, can step upon the Constitution with impunity! 

Mr. CONKLING. I want to say only one word about this matter. 
If anybody wants to petition the Government, and the Senate or any 
other power should intervene, we can see the impropriety of that in- 
tervention. These petitions are not addressed to the Government, but 
to one of the three co-ordinate branches of the Government, namely, 
the Congress, The Congress is not here; the Congress is absent. 
The Senate is here, Now replying to the suggestion made by the 
Senator from Delaware, whic way shall I vote in the interest of the 
right of petition ? 

fr. HOWE. Before the Senator passes to that, will he allow me to 
make one suggestion, and that is, that he never saw the Con here 
and probably never will in his life-time; but always (to 6 myself 
understood) let the petition be addressed to the Congress, and it is 
presented either to the Senate or to the House of Representatives, 
never to the pa ee 

Mr. CONKLING. But, Mr. President, if we do not know by sight 
we know by insight whether Congress is here or not. It is a fact, ab- 
sent or present, of which every court and everybody else is bound to 
take notice. The courts take judicial notice; everybody takes his- 
torical notice and actual notice that Congress is absent or present at 
the time. In that way we are bound to take notice that our journals 
show affirmatively and distinctly that Congress is not here. 

Mr. HOWE. LI admit that Congres is not here. 

Mr. CONKLING. My friend admits it. Then I inquire as I was 
going to, which way shall I vote in the interest of the right of peti- 
tion? Shall I vote that a petition addressed to Congress shall be pre- 
sented, not to Congress, but to the Senate holding an executive ses- 
sion? If I do, what shall become of these petitions? The rule of the 
Senate says that all committees fall with this session. During the 
vacation there are no committees unless they are expressly contin- 
ued; and at the beginning of the next session there are no commit- 
tees, because they die when your hammer falls with this session. 
Before your hammer falls no action can be taken upon them unless 
they relate to the business of this session, when nobody criticises 
their presentation. Afterward no action can be taken, because there 
is no committee and no Congress. Thus they fall; and what is to be- 
come of them! They are to go into the pigeon-holes of these com- 
mittees that are now, and they are to sleep, unless, at the next ses- 
sion of Congress, my honorable friend or somebody else shall move 
that they be taken from the files, if they would be on the files, and 
recommitted to these committees, or referred to these committees. 
Therefore, while I should be glad to vote in the interest of the right 
of petition, it seems to me that I do so vote by reserving these peti- 
tions to take effect the first time that they can take ten to be pre- 
sented in the first moment of the first hour when their effective pre- 
sentation is possible, It seems to me that it would be as little in the 
interest of the right of petition to vote to present them here as it 
would be to vote that they might be delivered to the Secretary of the 
Senate or to one of the oflicers of the Senate de bene esse. 

Mr. HOWE, Do I understand the Senator to say that the commit- 
tees appointed at this session fall with the adjoarnment of this ses- 
sion of the Senate? 

Mr. CONKLING. Unquestionably. 

Mr. SHERMAN. Unless continued by express vote. 

Mr. CONKLING. I have said unless they are expressly continued. 
A committee may be continued; I am going to ask, myself, that a 
committee shall be continued, the Committee on the Revision of the 
Laws, which my friend referred to, because both Houses have passed 
and the President has signed an act which requires the existence of 
that committee to do specific things in vacation; but the rule says 
that unless specially continued, they fall and die with this session. 
Therefore these petitions are presented at a time when they cannot 
be acted upon, and they are to be laid away and buried, so that they 
can never be acted upon, unless, when a session of Congress does oc- 
eur, they are brought up and presented. Hence it becomes a mere 
question of their custody in the mean time; that is all. If my friend 
thinks that it is safer, in point of custody, to commit them to men 
who cannot act upon them, who have nothing to do with them, who 
are under no obligation to re-present them, to ever haye them ap- 
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pear again in the Senate—if he thinks such bodies of men are better 
custodians of these petitions than those to whom they are committed 
to be presented when they are in order, that, as an argument of con- 
venience, might be very well. 

Mr. HOWE. That is the whole argument. 

Mr. CONKLING. My friend says that is the whole argument. 
Then I have done, Mr. President. 

The PRESIDENT tempore. The Chair has stated the question 
pending before the Senate, upon which the yeas and nays have been 
ordered, and the roll-call will poer 

Mr. FERRY, of Michigan. I was absent. Will the Chair state the 
question again? ; 

The PRESIDENT tempore. The question is this: This morning on 
the opening of the Senate various memorials and petitions looking to 
legislation were received inadvertently 5 the Chair. After ward two 
petitions were presented by the Senator from Wisconsin [Mr. HOWE 
addressed to “the Senate and House of Representatives of the Uni 
States of America in Congress assembled.” The Senator from Ohio 
[ Mr, SHERMAN] objected to the reception of the fname and the 
Chair sustained the objection. The Senator from Wisconsin seeming 
to desire it, the Chair submitted the question to the Senate, and the 
question now is, shall these memorials be received? upon which the 
yeas and nays have been ordered. 

The question being taken by yeas and nays, resulted—yeas 20, nays 
31; as follows: 

YEAS—Messrs. Alcorn, Allison, Bayard, BoE, Cantori, Gad „Davis, Dennis, 
Fenton, Gordon, Hamilton of Texas, Howe, Me on, Morrill of Vermont, Ransom, 
Saulsbury, Schurz, Sprague, Stevenson, and Sumner—20. 

NAX S—Messra. Ames, Buckingham, Caldwell, Cameron, Chandler, Clayton, 
Oénkling, Conover, Dorsey, Ferry of Connecticut, Ferry of Michigan, 
Frelinghuysen, Gilbert, Goldthwaite, Hamilton o Maryland, Hamlin, Hitchcock, 
Ingalls, Logan, McCreery, Mitchell, Norwood, Oglesby, tt, Ramsey, Scott, Sher- 
man, Tipton, Wadleigh, and Wright—31. 

ABSENT—Messrs. Anthony, Boreman, Brownlow, Carpenter, Cragin, Ed- 
munds, Johnston, Jones, Kelly, Lewis, Morrill of Maine, Morton, Patterson, 
Robertson, Sargent, Spencer, Stewart, Stockton, Thurman, West, and Windom—21. 

The PRESIDENT pro tempore. The petitions are not received, and 
will be returned by the Secretary to the Senators offering them. 


COMMITTEE ON CONTINGENT EXPENSES. 


Mr. HOWE. I will take back the petitions, and ask the Senate to 
receive the following resolution : 

Resolved. That the Committee to Andit and Control the Contingent Expenses 
of the Senate be continued and authorized to sit during the recess of the Senate. 


The resolution was considered by unanimous consent and agreed to. 
PROPOSED EXPULSION OF SENATOR CALDWELL. 


The PRESIDENT pro tempore. The unfinished business is before the 
Senate, upon which the Senator from Illinois [Mr. LoGan] is entitled 
to the floor. 

Mr. ALCORN. If the Senator from Ilinois will allow me, I wish to 
present a resolution, that it may lie on the table: 

Resolved, That ALEXANDER CALDWELL be, and he is hereby, expelled from his 
seat in the Senate of the United States. 

With the consent of the Senator from Illinois, [Mr. Locan,] I 
will state that I introduce this resolution with a view to save the 
time of the Senate. If the resolution now under discussion shall 
fall, it will then require that any resolution offered shall lie over one 
day. We may save a day by presenting it now. That such a resolu- 
tion would be introduced, I entertain very little doubt. I desire to 
say that in offering this resolution I by no means abandon the re- 
= of the committee and the support of the resolution now under 

ussion. 
COMMITTEE SERVICE. 

Mr. DENNIS. If the Senator from Illinois will allow me a moment, 
I ask to be excused from serving upon the Committee on Claims, and 
that the Chair be authorized to fill the vacancy. 

Mr. WRIGHT. Ido not see the chairman of the Committee on 
Claims in his place just at this moment, but unless there be some 
good reason why the Senator from Maryland should be excused, I cer- 
tainly shall oppose it. 

Mr. DENNIS. I find that I am on two other committees, the Com- 
mittee on Commerce and the Committee on Agriculture. 

Mr. WRIGHT. The chairman of the committee is now here, 

Mr. SCOTT. I understand that the name of the Senator from Mary- 
land, [Mr. DENNIS, I who asks to be excused, was placed upon that com- 
mittee by mistake. The name being so similar to that of the Senator 
from West Virginia, [Mr. Davis,] who was intended, the mistake 
occurred in that way. I hope that the Senator from Maryland will be 
excused and the mistake corrected by placing the Senator from West 
Virginia on the committee. 

The question being put, Mr. DENNIS was excused. 

Mr. SCOTT, Imove that the vacancy be filled by appointment by 
the Chair. 

The motion was agreed to by unanimous consent; and the Presi- 
dent pro tempore appointed Mr. Davis to fill the vacancy. 

ELECTION OF SENATOR CALDWELL. 

The Senate resumed the consideration of the resolution submitted 
by Mr. Morton on the 6th instant, declaring that Mr. CALDWELL was 
not duly elected a Senator from the State of Kansas. 

Mr. LOGAN. Mr. President, yesterday I was attempting to discuss 
before the Senate questions in reference to this testimony, sifting 
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it to see whether it proved anything or not; whether it was of such 
a character that the Senate could act upon it in the direction of con- 
victing a member of the Senate. 

Some discussion arose in reference to the legal questions involved, 
as to whether the act perpetrated rendered the election void, or 
whether it formed a basis for expulsion. Those points I reserved, 
giving them a mere passing remark, until I should get through the 
testimony, after which I did intend to discuss, in my feeble way, the 
question in its legal aspects. 

Now, after the majority of the committee have made this report, 
asking that the election of Mr. CALDWELL be declared void and ren- 
dered nugatory, feeling somewhat doubtful in regard to the position, 
perhaps, one of them fires a back shot this morning and comes in with 
a resolution of expulsion. Hence, we find ourselves in this position: 
A majority of the committee first resolves that the election is void ; 
this is discussed for a short time; and then one of the majority comes 
in and says, “If the election is not void, I want him expelled.” It 
reminds me a good deal of an old hunter who fired at some kind of an 
animal. He was asked a question in reference to it, and said, “I 
fired just so as to miss it if it was a calf, and hit it if it was a deer.” 
That is about the position I find the majority of the committee in 
this morning. They are so desirous that a heavy blow shall fall upon 
this man’s head, that, before the argument of the question is con- 
cluded, they commence to stick swords in both sides, so that if one 
is not deep enough, an incision shall be made in another place that 
rah strike the vital part. This does justify me in what I said yes- 

y: 

I said there was hardly a parallel to the manner in which this man 
had been pursued by testimony and by witnesses before the committee, 
and yet I find ace Gey Senators are so desirous of destroying one 
of their fellow-members that they attempt one mode first, and then 
resort to another dodge, in order that they may inflict an injury of a 
serious character. 

Mr. President, is there no such thing leftin the human heart as 

tenderness? Is there no such thing left in the human heart as gen- 
erosity? Is there no such thing left as kindness and charity? Are 
we so molded and our hearts so seared and steeled that we will re- 
sort to every machination, to every argument, and to everything pos- 
sible that we can find according to parliamentary tactics, that we may 
succeed in destroying a fellow-man and sending him forth before the 
world branded as a scoundrel and a villain ? ve we risen to such 
moral excellence in this day that we are contaminated by association 
with men whose course and conduct, since on the floor of the Senate, 
have been as generous and as proper as our own? 
Then, sir, I have but this to say: that if a man is to have justice 
in the Senate-chamber hereafter, where an accusation is made, he 
must show himself as spotless as the driven snow, or else the moral 
excellence of some men and the standard which they have erected 
for themselves is so high that the Senate must be rid of a few men at 
least, for, Senators, this will not stop here. Adopt the policy that 
has been proposed recently, and we stop not at one victim. I do not 
say this in justification of wrong; I am not here to vindicate wrong ; 
but I undertake to show to this Senate that the testimony in this case 
was not such testimony as would warrant a verdict of “guilty” by a 
jury or by a court of Senators. The country has been flooded with 
such reports in reference to this case that a man can hardly have an 
impartial hearing by his peers. What do we see this morning? I 
beg the pardon of Senators for calling their attention to it, bnt look 
at the manner in which the debate of yesterday is given to the coun- 
try for the purpose of fixing their judgment. When the discussion 
first commenced in reference to the case of Mr. CALDWELL, the argu- 
ments made against him were given by the Associated Press almost 
by columns; but this morning, after the debate of a whole day on 
this question, we find in the morning papers, from the press report, 
four lines given to the argument I made—perhaps it was not worth 
four lines—and more was given of the answer of the Senator from 
Indiana against him, in what he said yesterday, than was given of 
the argument in his defense by myself and the Senator from New 
Jersey. I said yesterday morning that the feverish excitement of 
the conntry was such that it required a man of nerve to stand against 
it, becanse the cases were prejudged before they were heard, but that 
if the Senate wonld give their attention to the testimony, and exam- 
ine it, and make the application of the testimony to the law as the 
law would be given in a court of justice, I myself have no doubt of 
the vindication of this man so far as the charge against him is con- 
cerned. 

Now, Mr. President, let me continue the examination of this testi- 
mony; I hope I may be pardoned for it, because it is by this testimony 
we must try this Senator. It will not do for Senators to rise in their 
places here and assert that the law is so and so without any exami- 
nation of the testimony. You cannot pass upon this man by the law 
without the facts. You must examine both the testimony and the 
law and make the application of one to the other, in order to come to 
a proper judgment in reference to the case. I pro then to examine 
this testimony as applicable to the law in two points of view: first, as 
applicable to the law in reference to the question of the validity of 
the election; second, in reference to the law in regard to expulsion. 

The first testimony that I will examine this morning is that of 
Mr. Daniel R. Anthony, of Leavenworth. It was said here, and prop- 
erly so, too, for I take no exception to what may-be said ina fair and 
impartial manner in reference to this case, that Mr. Daniel R. Anthony 
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is the present mayor of Leavenworth City. That I do not di 
understand that he is, We are given to understand from the fact 
that he is mayor of Leavenworth that his testimony must be received. 
Now, although he is mayor of Leavenworth, I do not wish the Senate 
of the United States to consider his testimony on this account as 
better than the testimony of other men, but consider it in its proper 
light, take it and weigh it for what it is worth, and give to it the 
weight it appears to be entitled to. It is true, Mr. Daniel R. Anthony 
was an unfortunate man once; he stood before a court for thirty con- 
secutive days, on trial for murder; still that does not depreciate the 
man, perhaps, yet it is true. I call the attention of the Senator from 
Mississippi, who offers his resolution of expulsion this morning, to the re- 
cords of the Post-Office Department, in the city of te While 
the Senator from Indiana was speaking of the honorable Governor 
Carney the other day, reciting his virtues, and those of Mayor Anthony, 
of Leavenworth, thereby assuming that they were men of such high 
character and spotless virtue, that their words are to be received as 
true against the testimony of other men and against the words of a 
Senator who has been honored by his State, I remembered the records 
of the Post-Office Department. This same Governor Carney, whose 
testimony the Senators bolster up by the testimony of Mr. Anthony, 
and whose testimony they use to bolster up that of Mr. Anthony, ap- 
pears in a very different relation to his friend on the files of the Post- 
Office Department. By examining these records they will find a state- 
ment, signed by Governor Carney, asking the removal of Mr. Anthony 
from the ffice at Leavenworth on the ground of various e 

of the vilest character, and it stands there to-day as a monument to 
that man’s virtue. The committee support the testimony of Governor 
Carney by that of Mr. Anthony; and to-day the records show that Mr. 
Carney charged him with being a murderer and every vile thing that 
could be charged upon him, and I believe he was removed, or at least 
upon the charges action was taken against him as postmaster of Leaven- 
worth. These are the “pinks of perfection” that are presented as 
models of virtue in connection with this case, 

My friend from Indiana said the other day that General McDowell, 
who was marshal of the Territory of was not a witness to be 
believed; that no man would believe him. Why should no man be- 
lieve McDowell when the committee believe Anthony, who was 
removed on Governor Carney’s charges in to his vile char- 
acter, and Mr. McDowell appointed in his place? Nevertheless, Mr. 
McDowell is not a credible witness, but Anthony must be believed in 
all respects. 

Now, let us examine Mr. Anthony’s testimony for a few moments and 
see what it is. I will read a portion of it found on page 138. He says 
he is mayor of the city of Leavenworth, and tells where he resides. 


aie 15 opposed to the election of Mr. CALDWELL and opposed to the election of 
r. Carney. 
Questions State what you know, if anything, in regard to the use of money or 
other sed abe ese by Mr. CALDWELL, or any of his friends, to procure votes to 
secure ion. 

Answer. I know nothing personally of the use of a single dollar. I saw no 
money paid. All I know is from statements made to me by other parties. 


Then afterwards he says: 


Question. Did you ever have any conversation with Mr. CALDWELL in regard to 
what that election had cost him, or anything on that subject ? 
Answer. He remarked to me, incidentally, I think last summer, in regard to the 
cost of the election. 
uestion. What did he say abont it? 
wer. He said to me that it had cost him abont $60,000. 
uestion. Where was that statement made to you? 
wer, That statement was made to me when he was conversing with me 
about my purchasing the Bulletin office, in Leavenworth. 


Now, Mr. President, I wish to continue the examination to see 
what further this gentleman says in reference to this matter. I call 
the attention of Senators to his testimony on page 150. -In reference 
to this same conversation he testifies as follows: 


estion. Where was that conversation ! 
nswer. I think it was in front of Newman and Haven’s bank. 
estion. When was it ! 
nswer, Along some time previous to the purchase of the Bulletin. 
nestion. When was that? 
nswer. A year ago last fall. 
uestion. That was the fall of 1871? 
nswer. Yes, sir. 
estion. Are you sure about that? 
nswer. Yes, sir; just previous to the purchase of the Bulletin. 

Question. You say that this conversation with Mr. CALDWELL, in which he said 
that he had 3 these notes of Burke, and that altogether his election had 
cost him $60,000, there and then ? 

Answer. Yes, sir. 

nestion. Can you name the month? 
nswer. No, sir. 
seaming mated the ee 4 
nswer, It was some time after rehased the Times until I got on of 
the Bulletin, T bow hin several tinea. 2 fom 
estion. Was it about the Ist of December, 18711 
swer. Yes, sir. 
uestion. You testified before the committee at Topeka ? 
Question, How did it hap 
uestion. How t pen that in that investigation you said not a word 
about Mr. CALDWELL having admitted the payment of 00,000 t 


Now see his explanation : 
Answer. He never had admitted it to me then. 
Mark, he swears here that he had this conversation with Mr. CALD- 


WELL in December, 1871, and now he swears that he did not tell it in 
Topeka because it had not been told him then 3 yet the investigation 


ute; I 


at Topeka was in February, 1872. This is the testimony of Mr. An- 
thony. He swears that the reason he did not tell it at Topeka was that 
it had not been communicated to him, and yet he turns around and 
swears that it had been communicated to him in 1871, whereas the 
investigation in Topeka was in 1872. He gives the place, the time, 
the date, and mentions the purchase of the paper to show that he 
cannot be mistaken. What further explanation does he give? 

estion. You say it was in the fall of 1871, before this investigation, and this 
took place in 1872? 

Now, he sees he is canght, and this is his explanation: 

Answer. They never asked me about it. 

He first swears that the conversation had not taken place before 
the asaya gen at Topeka, hence he could not detail it there. Then 
he swears that the reason he did not, was because they did not ask him 
the question. But let us go further and see whether they asked him 
the question or not. Here is the examination of the committee at 
Topeka, and I call attention particularly to the questions asked him 
in that investigation, which took place in February, 1872: 


estion. Now, Mr. Anthony, where did Mr. CALDWELL keep his bank account 
ven 
3 I was told in the First National Bank in Leavenworth, and in Phila- 
p 
Question. How much money did Mr. CALDWELL or Len. Smith, either or both, 
bring up to nse in that senatorial election? 
Answer. I don’t know. 
Question. Did they use money directly, in your opinion—I mean money in 


kind—or did they draw against some fund somewhere? 
Answer. They did both; I think they did. That is my opinion. 
areon. NNE maak et hones Cit y draw on? 
nswer. I don’t know. 


Question. Did you ever hear any of CALDWELL ’s immediate friends say how much 
money it took to secure CALDWELL's election ? 

Answer. I have heard, but can't say it was from his immediate friends. 

In his testimony before the committee here, he swears positively that 
he does not know of one single cent being used, and then that Mr. CALD- 
WELL told him he had used $60,000, which he says Mr. CALDWELL told 
him in December, 1871. He says he did not think to tell of it at the 
Topeka investigation because Mr. CALDWELL had not then told him; 
but afterward, when he finds that will not do, he swears that he did 
not tell it at Topeka because he was not asked the question. In his 
Topeka examination he testifies that he believes money was used by 
Mr. CALDWELL and his friends, but when brought to the point says he 
heard it, but cannot say that he heard it from any of CaLDWELL’s 
friends. The question was put to him directly,“ From whom did you 
hear it?” and he said he had heard it, but he could not say that it was 
from any of Mr. CaLDWELW’s friends; and yet subsequently he swears 
here that Mr. CALDWELL himself told him out of his own mouth that 
he had used $60,000. Such is the character of Mr. Anthony’s testimony. 

Now, I want to put this in a little different shape from what I did 
yesterday. Mr. Anthony there contradictshimself. In that statement 
he shows that he is not worthy of belief. He contradicts himself. 
And Mr. CALDWELL, a Senator of the United States, on his honor af- 
firms, in his written statement presented to the committee, that he 
never did directly or indirectly use one dollar for the 8 of corrupt- 
ing or procuring one sin gle vote in the legislature of the State of Kansas, 
There is Mr. CALDWELL’s statement on his honor as a Senator, yet the 
Senator from Indiana the other day said that Mr. CALDWELL’s statement 
could not be believed. Why? Because it was not under oath. You 
can believe Mr. Anthony under oath althoagh contradicting himself, 
but you cannot believe Mr. CALDWELL because he was not under oath; 
and I desire right here to make an explanation of that to the Senate. 

Mr. CALDWELL was willing to swear to his statement. I have it 
from Mr. CALDWELL, aud I know it to be true, that his counsel, Mr. 
Cushing, told him not to swear to it, for the reason that it was un- 
usual, and that a Senator was never required to testify before a com- 
mittee, but his statement was taken on honor. He wasinstructed by 
his attorney not to do it, and that is the only reason which prevented 
him from swearing. It was not because he was afraid that he would 
perjure himself, but because the argument to him was that if the 
committee did not believe him when he made his statement on honor, 
they would not believe him underoath. But I say to my friend from 
Indiana, and my friends on the committee who are prosecuting Mr. 
CALDWELL, I do not know whether they would have believed him 
under oath or not; I do not know whether the Senate would or not; 
but if they have any hesitancy in believing Mr. CALDWELL’s state- 
ment, if the Senate requires or demands that he shall be sworn, it can 
yet be done. Still, T make no such proposition. I mention this 
merely because it proves that you can produce testimony against a 
Senator and destroy him because you will not believe his own state- 
ments. Why? His oath is not to be taken; his statement is not to 
be believed, but the statement of the veriest scalawag or shyster in 
the land can destroy and despoil the reputation of a man, and he has 
no guard thrown around him that will protect him against the assaults 
of such men. 

Iam not yet through with Mr. Anthony. I want to examine his 
testimony a little further. He swears, on page 151 of the testimony, 
that he and Mr. CALDWELL were very friendly, or at least on friendly 
terms. When asked a question in reference to his feelings toward Mr. 
CALDWELL he says, speaking of Mr. CALDWELL, “ He was very friend- 
ly to me.” Afterw: he said that they were on good terms, and then 
he was asked the question, “ Is Mr. CALDWELL a gentleman in his in- 
tercourse ?” and Mr. Anthony replies, Sometimes he is, and then 
sometimes he is not.” He says, further, that he was on sufficiently 
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friendly terms to visit Mr. CALDWELL and to co md with him, but 
that he went to Topeka in the interest of a man by the name of Walker, 
for the purpose of opposing Mr. CALDWELL, and that Mr. CALDWELL 
offered fim $5,000 for his support. He swears that he would have 
taken the $5,000, but that Mr. CALDWELL wanted him to wait for a few 
days for the money, until after the election, and he was afraid to 
trust Mr. CALDWELL that long, but if he had paid him the money at 
once he would have taken it. That is the testimony of this gentle- 
man. 

I desire to call the attention of the Senate to some testimony in ref- 
erence to this Mr. Anthony. On page 318 will be found the testimony 
of aman by the name of Foote, of Leavenworth. Every man on 
both sides, both Mr. CALDWELL’s friends and Mr. CaALDWELL’s ene- 
mies, stated to us that Mr. Foote was a gentleman. I presume the 
chairman of the Committee on Privileges and Elections would not 
doubt it for a moment. His bearing, aspect, his conduct, his char- 
acter, and everything about him forbade the idea that he would, from 
prejudice or any other cause, make any statement which was not en- 
tirely correct. After speaking of the election and of the great en- 
thusiasm there was in Leavenworth, and among the people generally 
at the election of Mr. CALDWELL, Mr. Foote was asked, “ What have 
been the relations between Colonel Anthony and Mr. CALDWELL and 
the immediate friends of Mr. CALDWELL in railroad enterprises ; 
friendly or otherwise ! He answers: 

Answer. They have been unfriendly. 
estion. How was that manifested f 
wer, It has been manifested by writings and sayings; by published articles 
in his newspaper, the Times, and various other ways, 
estion. I will ask you directly if it is not the fact, and notorious in the city 
and county of Leavenworth, and throughout the State, or at least in Leavenworth, 
that Colonel Anthony has been exovodingly hostile to Mr. CALDWELL, and to Mr. 
Smith especially, for six or seven years ? 
Answer. It is. 
mestion, Has it continued down until now ! 
nswer. Yes, sir; it has continued with the utmost virulence, 

That is the language of Mr. Foote in reference to the feeling and 
conduct. of Mr. Anthony toward Mr. Smith and toward Mr. ALD- 
WELL, i 

On page 325 will be found the evidence of Mr. Brace, a gentleman 
from 333 whom these gentlemen do not try to impeach in 
any way whatever; a man who is said by everybody to be a 
man; all expressing the same view in reference to him, He testifies 
as follows: 

Question. What is the character of Mr. Anthony as to being a turbulent man- 
getter-up of strife in the community? 

Answer. Well, sir, so far as I know the man, that is his character. He is a tur- 
balent man and a man of strife in our community. 

nestion. What are his relations, if you know, with Mr. CALDWELL and with Mr. 
Smith, and what were they at the time of this election t 
Answer. Very hostile, as I had reason to sappan, 

Question. Had they been for a considerable time before that? 

Answer. Yes, sir. 

Question. Have they been since! 

Answer, Yes, sir. 
N Are they so now? 
nswer, I so understand them to be. 

There is the testimony of Mr. Foote, an excellent gentleman, and 
the testimony of Mr. Brace, in reference to the character of this noble 
man, Anthony, the mayor of Leavenworth City. 

On page 329 you will find the testimony of Rev. Mr. Reaser, a wit- 
ness who showed himself not only to be a gentleman but a man ot 
learning, an educated man, who stands high in that country, and 
who is a neighbor of both Mr. Anthony and Mr. CALDWELL. He comes 
upon the stand and testifies as follows: 

nestion. Where do you reside ? 
nswer. In Leavenworth. 

yoann How long have you resided there? 
nswer. Since 1859. 

8 Do you know Mr. CALDWELL ÎÌ 
newer. I do. 

ae Were you in Leavenworth during the fall of 1870 and the winter of 
1 


Answer. Yes, sir. 
nestion. Did you hear Major Foote’s testimony ? 
Taena B14 hear that part of his testfm to bringi t Mr. © 
ion. on hear tha’ of his ony as ng ou . CALD- 
WELL AS 4 candiante, and the circumstances attending it; x04, if 80, can you cor- 
roborate the statement he made ? 
Answer. [understood it the same way, sir. 
nestion. Do you corroborate the statement he made f 
newer. Yes, sir, 
Question. As to the notorious hostility of Mr. Anthony to Mr. CALDWELL and Mr. 
Smith, can ye corroborate the testimony of Major Foote f 
Answer. I can, sir, with some modifications. s 
nestion. Please state what they are. - 
nswer. I understood that Colonel Anthony was very bitterly opposed to Mr. 
CALDWELL as a candidate for the Senate. Colonel Anthony told me at one time after 
the election, that now it was over he should cease his opposition ; afterward, from 
some cause, however, it seems to have been resumed again. As to his relations 
with Mr. Smith I am not advised; I do not know. 


That is the modification. He says that Mr. Anthony told him 
afterward that he would stop his hostility, but for some reason un- 
accounted for by this man he says he has resumed it again. There is 


the testimony of a clergyman, an educated gentleman, and two men of 
the highest standing in the city of Leavenworth, as to the character 
of ae Anthony, and as to his hostility to Mr. CALDWELL and Mr. Len. 
Smith. 

Mr. Anthony testifies, as you will find, on page 219: 

In this conversation with Mr. Anderson, at Leavenworth, he stated in substance 
that he tried to get the money at the bank, and they refused to let him have it, and 


he brought the check back; and Len. got mad and tore it up, and a new check was 

drawn, and Carney indorsed it; and he then took it and brought the money back, 

and took it into a room; and he said that Sol. Miller, from Doniphan County, came 

in and put the package in his pocket and took it off; and it was for the Doniphan 
on, 

It is on that statement of Mr. Anthony that the Senator from Indi- 
ana founds his assertion in his argument that $7,000 were paid to the 
seven members from Doniphan County. He asserts that to be a fact 
shown by testimony, and es that it is true, and that these men 
were bought, and yet it is all based on the statement of this man, 
Anthony, that Anderson told him so. Now, let us see whether Ander- 
son did or did not. On page 73, Mr. Anderson testifies: 

Question. This $7,000 was paid to you on the check of Len. T. Smith? 

Answer. The check was given by Len. T. Smith to Governor Carney. The 
asked me, knowing me to be a director in a bank, if I could cash it. I told them X 
would take it and do it as an accommodation, and get the money, and I did give the 
money to Mr. Carney. 

nestion, What was that money to be used for? 

swer. I have no idea. 

estion. How did it come to be drawn on the check of Len. T. Smith ? 
newer. That I do not know. 


re What connection had Len. T. Smith with Governor Carney in business 
rs 


Answer. Well, I supposed them to be connected in some way; interested in the 
Missouri wane Railroad, I believe, and other matters, 
Question. Did you have no barre gran or information at the time that this money 
was to be used in connection with the election f 
Answer. I have no knowledge. 
— Had you no opinion about it? 
wer. No, sir; I did not care about it. 
uestion. You drew the money and handed it to Mr. Carney: 
wer. Yes, sir. 


Mr. Anthony swears that Sol. Miller got it for the Doniphan County 
delegation; and yet Mr. Anderson swears that he drew the money 
and paid it to Mr. Carney, being the $7,000 that Len. Smith paid to 
Thomas Carney at Topeka, without the knowledge, consent, or un- 
derstanding of Mr. CALDWELL. Mr. CALDWELL never knew of it and 
never h of it until it was stated here before the committee. 

But let us see what Mr. Solomon Miller says about it. This testi- 
mony, given by Colonel Anthony, in which Colonel Anthony swore 
that Mr. Anderson told him that the $7,000 were obtained, and that 
Sol. Miller got it for the Doniphan County delegation, was read to 
Mr. Miller. Now, here is his testimony, (page 357 :) 

Tovon; Mr. Miller, I will ask you if that occurred. 

nawer. No, sir. 

uonten: Or anything like it? 

wer. No, sir. 

Question. Mr. Miller, were you there daring the whole investigation? 

Answer. I was there during the whole invest jon, 

9 roguann What do you know, if anything, of the use of money by any person, 
or the promise of money by any a 

Answer. I know nothing at all. 

Question. Wait a moment. Or the promise of office or anything else in consid- 
eration of votes for any candidate at Topeka at that election 

Answer. That is the same question. T know nothing at all about it. 


We have then the testimony of Sol. Miller and the testimony of 
Mr. Anderson, both swearing positively that the statement of Mr. 
Anthony is not correct. Here you have two witnesses swearing 
against his statement in reference to this money; and yet he is to be 
believed and the two witnesses are to be discarded ! 

Now we come to the testimony of Mr. Burke, which the Senator 
from Indiana relied upon very much. Mr. Burke had given notes to 
Mr. CaLpWELL—owed him money for a press. Mr. CALDWELL sued 
Mr. Burke. The press was sold; Mr. CALDWELL bonght itin. Mr. 
Burke, burning and smarting under this action of Mr. ALDWELL, and 
being himself in the employ of Mr. Anthony, comes forward to sus- 
tain the testimony of Mr. Anthony in reference to this declaration. 
Then they rely upon the testimony of Mr. Snead, which you will find 
on page 232, where he says: 

Answer. Mr. SORDA asked me what I wanted. I told him that I did not want 
anything; that perhaps I would have to vote for Mr. CALDWELL, but I would sup- 
port Mr. Clarke as long as he was in the feld. Said he, “ There is no chance; we 
are going to put CALDWELL 8 we have got the money, and just say what 
you want in the way of office, or in the way of money, one, 8 three, four, five, 
six, in money; but be moderate as you can.“ 

Meaning one, two, three, four, five, or six thousand dollars. Now, 
this testimony is just left in this way. On page 394 you will find the 
testimony of Mr. Hopkins, who was a member of the legislature and 
a very intelligent man, as all the committee will admit. He was 
asked: 

What conversation, if any, did you have with Mr. Snead with reference to pay- 
ing money for his vote ? 

wer. No conversation in relation to paying money. 
Then Mr. Snead’s testimony was read to him, and he was asked: 


Did you at 8 during the canvass, or at any other time, make such a state- 
ment as that to Mr. Snead? 

Answer. No, sir; I did not. 

nestion. Or anything like it! 
wer. No, sir. 

Mr. Hopkins swears positively that he had no such conversation 
with Mr. Snead, or anything like it, and there the testimony stands 
between those two men. ow, are you to convict where testimony 
stands in that way? Which man are you to believe? Did Mr. Hop- 
kins have any authority to offer money? Certainly not; he so 
swears.’ Did he offer any? He swears he did not. Did he make any 
promises? He swears he did not. Did he have any conversation of 
that character? He swears he did not. And yet our friends on the 
other side would say, forsooth, that Mr. CALDWELL must be convicted 
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because some malicious man says that somebody else told him if he 
would vote for CALDWELL he could profit by it, and the man referred 
to says that he neither said it, nor did he have any authority to make 
any such offer. 

ut I must e from that, because the time is drawing close when 
I must conclude. I know Iam wearying the Senate in requiring them 
to listen to this testimony; but I do not believe that I should fulfill 
my duty as a member of the committee, dissenting from the report 
of the majority, unless I took occasion to examine this testimony 
thoroughly; and when I say “ thoroughly,” I mean on every material 
point as affecting the Senator who is charged with this offense. 

I now desire for a few moments, if the Senators will give me their 
attention, to examine the testimony of Governor Carney, who, as I 
have stated, is held up here as a man of excellent character. I have 
naught to say as far as that is concerned, but will let his own acts 

ak for him. The Senator from Indiana said he was once governor 
of Kansas. So he was. The Senator from Indiana also said that he 
came near being elected Senator once. Perhaps he did. The Sena- 
tor also says that he is a man who stood high in Kansas. So he may 
have done. The devil was once an angel in heaven, but for miscon- 
duct he was hurled over the embattlements thereof, and since then 
has been chained among those eternally damned. That a man was 
high once is no reason why he shall stand high always, unless his con- 
duct still keeps him upon an elevated plane. I propose to refer to 
Governor Carney’s own conduct in this case, and I wish to call the 
attention of the Senate to the peculiar fact that my friend, the Sena- 
tor from Indiana, holds Carney up as being an honorable man, as 
being a gentleman, and yet he denounces Mr. CALDWELL as not being 
an honorable man. Why? Because Mr. Carney, with black-mail burn- 
ing in his pocket, at the time he came here, testified against Mr. 
CALD and that makes him an honorable man, but depreciates the 
character of the other! That is the course of this argument. This 
honorable man, Carney, wrote a letter a year ago to Sidney Clarke, 
stating that fourteen members, whom he could name, were bought, 
that he would swear to it, and urged an investigation; and Sidney 
Clarke came here with that letter and undertook to black-mail Mr. 
CaLDWELL for the same amount that Carney black-mailed him for. 
This is the honorable man, the gentleman, the man of character who 
is to condemn and damn forever the reputation of a Senator, and 
destroy, perhaps, even the reputation of his family. 

I propose to examine some of the sayings of our friend Governor 
Carney. I propose to read from Governor Carney’s own statement 
and see whether he is an honorable man. Let me read from page 189 
of the testimony, which was read by my friend, the Senator from Wis- 
consin, [Mr. CARPENTER, ] the other day, showing what a kind, virtu- 
ous, and mild-mannered man Mr. Carney is. Why, fellow-Senators, 
if you had been in the committee-room and had seen the smile upon 
his countenance, you would at once have agreed that 

He was the mildest-mannered man 
That ever scuttled ship or cut a throat. 
And his evidence will show the fact. He says: 


There are things that transpire in life between man and man that should be re- 
garded as sacred, and that, no matter whether in friendship or in enmity, should 
not be revealed. Iam sorry to say that things of a similar character oocurred be- 
tween Senator CALDWELL, Mr. Smith, and myself; and I avoided going to Topeka 
before the legislative committee for the express purpose of not being called upon 
to reveal some such things; and I am sorry to say now that they have been re- 
vealed ; that both the Senator and Mr. Smith have revealed things that it was 
agreed between us and God should remain strictly between us. 


O honor! O sacred confidence! how secure are you in the posses- 
sion of this honorable man! He is sorry to say that things have been 
revealed before this committee by Mr. Smith and Mr. CALDWELL that 
were to be kept secret in their own bosoms. One year ago he penned 
a letter to Sidney Clarke, describing this whole thing, demanding an 
investigation, and saying he would come before the committee and 
swear to things enongh to oust this man; and yet, saint-like, and a 
martyr to necessity, he professes to be sorry that they have been re- 
vealed by Mr. CALDWELL and by Mr. Smith? 

Let us see how they came to be revealed, inasmuch as he professes 
to regret that such is the case. On p 240 will be found a letter, 
dated Saint Louis, April 9, 1872. I will ask the clerk to read the por- 
tion that I have marked. 

The chief clerk_read as follows: 


I know of my own knowledge of his paying and anthorizing large sums of mone 
to be paid for votes, and Mr. CALDWELL knows that I know it an he knows that 
can name other gentlemen who know it, and yet none of those men were before the 
examination committee at Topeka. Some of them were out of the State during the 
examination at Topeka, and those that were not, it did not seem to me that an: 
effort was made to procure their attendance. It certainly was so in my case. 
was at Leavenworth a week during the examination, and the committee knew it, 
and did not send for me until it was known I had left for this city. 

Now, under this state of facts—and they are facts—I should not be surprised if 
the evidence sent from the committee at Topeka was small and uncertain as to the 
guilt of CALDWELL, especially when you and I know that he had friends there who 
were vigilant and active to cover up and hide every possible thing that tended to 
show saying agaiust Mr. CALDWELL. 

I sincerely hope, both for the credit of Kansas and the United States Senate, that 
the matter will not be passed over without giving Mr. CALDWELL achance to prove 
his innocence, if he even dares to make such a plea. I hope the Senate au- 
thorize the committee to send for persons and papers, and the: y need not send for 
many to be satisfied that Mr. CALDWELL holds his seat to-day solely by the free use 
of money, and money alone. I do not know that this state (of) things is desired 
to be known by the Senate at this particular time, now that we are on the eve of 
ee 8 W sord I E one ee, 1 such exposures, 

peciall: ecessity for them, but it seems to me time has come when an 
example should be o for the general good of the country. 


F will not dwell longer on this theme; the facts connected with it are too sick- 
ening. 

Wishin, a pleasant visit and safe I tral 

g youap return, I am, very TH 0 y. 

Mr. LOGAN. Now, Mr. President, this man who is so loath to reveal 
secrets swears before the Committee on Privileges and Elections that 
he never would have revealed this statement—no, sir, never; it 
would have been sealed up forever in that generous breast—if it had 
not been revealed by Mr. Smith before the committee only a day or 
two before. Afterward his own letter is produced, written over a 
year ago, before the committee had ever asked a question about it, in 
which he states: 


I know of my own knowledge of his (CALDWELL’s) paying and authorizing large 
sums of vision to be paid for Rhee: and Mr. CALDWELL knows that I know it. 


There is his statement over a year ago given to Clarke, and Clarke 
brings the letter here to the Senate and presents if to Senators in 
order that this investigation should be prosecuted. All I have to say 
about the virtuous Carney is this: he either told a positive point- 
blank lie in his letter, or he swore one, as I shall prove; and if he 
would write a lie he would swear one. {should like the committee 
to tell me how they could discover in which he lied, whether in his 
letter or in his oath. In his letter he says he knows of his own per- 
sonal knowledge of votes being bought, and CALDWELL knows that he 
knows it. Now I will show you what he swears. I Senators to 
remember the language of his letter, that he knows of his own per- 
sonal knowledge of votes being bought, and CALDWELL knows that 
he knows it, which letter was produced in testimony here and made a 
part of this record. On page 196 he testifies as follows : 

By the CHAIRMAN : 

Question. What do you know of any payment to any member of the legislature ? 
Do you know anything about it? State any circumstances that you know about 
as w mo paymenh or promise to pay anything, or anything that throws light upon 

aire: Well, all I know is what a man would found upon belief, and hearing 
men talk, and by actions, and so on, that followed. 

This is his statement before the committee; yet in his letter he writes 
that he knows of his own personal knowledge of CALDWELL paying 
and authorizing large sums of money to be paid for votes, and then at 
this investigation he swears that all he knows is “ what a man would 
found upon belief, and hearing men talk, and by actions, and so on, 
that followed ;” in other words, rumors. How are you going to recon- 
eile his letter with this part of his testimony? Did he write the 
truth? If he did, he swore a lie. Did he swear the truth? If he 
did, he wrote a lie. Iam aware of what he swears Mr. CALDWELL told 
him, but it does not explain this diserepancy. r 

Now, let us examine his reasons for thinking money was used in 
this election; for although in his letter he says positively he knows 
of his own personal knowledge it was used, yet in his testimony he 
says he thinks it was used, and I call attention to the fact that he says 
he has the “strongest reasons for thinking that money was used.” 
You will find his statement on the same page of the testimony in 
answer to a question by the chairman: 


Well, some of the strongest reasons I have, of course, for thinking that money was 


used were, first, the fact that Mr. CALDWELL had no status before the legislature; he 
had no status in sas as a politician when the met; that when he 
went to Topeka there was scarcely anybody for him, or that recognized him to be 


even a respectable candidate, and’ the further fact that Mr. CALDWELL has repeat- 
edly declared that his election cost him a large sam of money. 

He says, first, that Mr. CALDWELL had no status before the legisla- 
ture. Ishall show before I conclude that he was entirely mistaken 
in that; Mr. CALDWELL had a higher status in Kansas than Mr. Car- 
ney, so far as respectability, honor, and integrity are concerned. 

But let me first examine this letter a little further. In it this man 
says he hopes, “ for the credit of Kansas and the United States Senate, 
that the matter will not be passed over without giving Mr. CALD- 
WELL a chance to prove his innocence, if he even dares to make such 
a plea.” If Mr. CALDWELL dares to make such a plea, he hopes the 
Senate will give him an opportunity to do so; and yet he would not 
reveal anything that was within his bosom until it was revealed by 
others! Finally, he concludes by saying: 

An example should be made for the general of the country. 

I will not dwell longer on this theme; the facts connected with it are too sick- 
ening. 

What facts are too 5 7 Is it the fact that he had $15,060 of 
the money that he had rob Mr. CALDWELL of? He says the facts 
are too sickening. What facts? When he comes to be examined, he 
does not know a thing of his own personal knowledge except in re- 
spect to the money that he received. Is that the fact that is too 
sickening? If not, what is it? 

Now, Mr. President, what are we to infer from Mr. Carney’s testi- 
mony and conduct? That he is an honest man? Are we to believe 
that he is so virtuous and honest as he claims to be? I will give you 
my version of it. Mr. Carney had black-mailed Len. Smith, the friend 
of Mr. CALDWELL, and Mr. CALDWELL, to the amount of $15,000, and 
he gave that letter to Mr. Clarke that Mr. Clarke might be enabled 
to black-mail him also, as he tried to do, to the amount of $15,000. The 
truth is there was a conspiracy organized between these two men 
and a few outside shysters to rob Mr. CALDWELL because he had 
money. It was only a part of the scheme that was being carried out 
when Clarke came to Washington City with this filthy letter in his 


pocket, that he might obtain money from Mr. CALDWELL in order to 
stop an investigation, as has been shown he attempted todo, That 
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was the object and the only object of that letter. It was for the 
8 of black-mailing and robbing Mr. CALDWELL still further; 

or when Carney comes to testify, he does not know anything of his 
own personal knowledge of what occurred at the time. He writes 
this letter, stating that he knéws of facts within his own knowledge, 
that it might be shown to members and friends of CALDWELL, hoping 
they might advise him to pay money to get rid of it. I know who it 
was shown to and the suggestions that accompanied it. It was a 
black-mailing operation, and no man can understand the whole thing 
without believing that to be the fact, and it destroys all the effect of 
what he afterward testifies CALDWELL told him. 

He further testifies that Len. Smith gave him a check drawn in his 
own name, but he says that that 13 ($7,000) was drawn and he 
never received it, but he went with Mr. Anderson to his (Carney’s) 
bed-room; that there Anderson laid the money on a table, and alter 
a while came laughing to him and said somebody had stolen the 
money. Now, the truth is—for we had the check before us, and it is 
made part of this testimony—the check was drawn by Len. T. Smith, 
in the name of Thomas Carney. Mr. Anderson, being one of the man- 
spera of the bank, went after banking-hours and drew the money. 

. Anderson swears positively that he brought the money back and 
delivered it to Mr. Carney, and that Mr. Carney took the money. Len. 
Smith swears the money was drawn for the purpose of paving Mr. 
Carney $7,000, which Mr. Carney had black-mailed him for after he 
got to Topeka; and yet Carney swears he never saw it. Carney 
swears that it was laid on a table in his bed-room; (it is strange 
that it should go to his bed-room;) and then Anthony comes in and 
says that Anderson told him that Sol. Miller got it, but Sol. Miller 
says he never got it, and never knew anything about it. Len. Smith 
swears to the contrary, and Anderson swears to the contrary, and 
all three of them contradict this man in this main feature of his 
testimony. The evidence shows that his hungry passion for money 
was not satisfied with the amount that he had just black-mailed this 
man for, but that then, right on the verge of the election, he must 
black-mail him for $7,000 more, which Mr. CALDWELL never heard of 
until it developed itself in the testimony. As was stated there, Mr. 
CALDWELL never knew anything about it; never heard of it. This 
man Carney, a day or two before the election, commenced threatening 
that he would be a candidate in, made the threat to one of Mr. 
CaLDWELL’s friends, and that friend slips round and tells Len. Smith. 
It was as perfect a put-up job as ever was on earth to frighten this 
man Smith out of money, and they did it; and yet it is hard to 
Mr. CALDWELL that he was engaged in this transaction, when he 
knew nothing about it. 

This man, with all his virtue, makes use of these tricks and then 
comes here and makes his statements in order to oust a Senator from 
his seat. He undertakes to reconcile his statement in his letter with 
his oath, and says it was merely in the freedom of writing that he 
said fourteen members had been bribed, and that CALDWELL told him 
so and so in regard to Legate. He virtually admits that they were 
lies, but says they were written merely in the freedom of writing. 
Well, sir, if a man is so free with his pen that he will place upon 
paper a charge against his fellow-man, that he bought or bri 
members, that he used money in every way, and that he sickens at 
the very idea, and then when he comes to swear about it says he 
made these statements merely in the freedom of writing, I can only 
say that it must be a very great stretch of freedom. 

He goes on and says that he heard Len. Smith say that he had told 
CALDWELL that he, Smith, had involved CALDWELL in about $40,000, 
and that CALDWELL must stand by him; that he must not get 
alarmed; that he must get a status in the legislature; that it must be 
done by money in this way. You will find this testimony on pages 
200 and 201, Mr. CALDWELL, in his statement upon honor, says most 
positively that no such conversation ever 8 Mr. Len. T. Smith, 
under a solemn oath, swears that no such conversation ever occurred, 
and that nothing like it ever occurred between him and Mr. Carney. 

Mr. Carney says that Len. T. Smith told him that the Kansas Pacific 
Railroad Company had paid him $10,000 for his use in the election. 
Len. T. Smith comes forward and swears that it is a falsehood made 
out of the whole cloth ; that he never made use of that language or 
anything like it. Carney says that Mr. Williams, of Johnson Sonni 
said that Smith agreed to pay him to vote for CALDWELL. Mr. Wi 
liams denies it, says no such thing ever occurred; Mr. CALDWELL 
denies it, and Mr. Smith denies it. Therefore we have the testimony 
of three against one. 

Mr. Carney says that after the election Smith told him that he had 
to raise some money to pay some members who were coming to the 
banquet at Leavenworth after the election was over. Mr. Len. T. 
Smith swears, on page 275, that no such conversation ever occurred ; 
that he never made any such statement whatever. Carney further 
says that George Smith told him that he had to take up a note 
of Butler’s for $850. I mentioned that matter yesterday. Geor; 
Smith says that it is not true; says that he never said so; that he 
never had the note; and Butler also swears that it was not true. 

Then in every material fact stated by this man Carney, except in 
regard to the amount paid him, witnesses of undoubted veracity have 
disproved his statements in toto. 

ow I desire to read from a speech that was made by this man, Mr. 
Carney, at Leavenworth, after Mr. CALDWELL was elected United 
States Senator. This speech was made at a banquet over which Mr. 
Carney presided, I believe. 


Gentlemen of the l ture, ladies and gentlemen: The pleasant duty has been 
imposed apon me by citizens of Leavenworth of welcoming you to the hos- 
pitalities of this ci behalf 


BC ya to this festive hall. In the name, then, and in 
of the citizens of venworth, without regard to party, I give you a cordial 


welcome. 
You have been invited here to-night that we may ex 


to yo personally our 
ents for the high honor you have 


joy. our tude, and our heart-felt acknowled; 

confi one of our fellow-citizens. We feel that we should make to yon, 

2 th — to = le of this State, our public acknowledgments for the 
vor con 


We feel also that we are called 2 N assure you 
that we shall not selfishly 5 gonn generous gift. We realize the Senator- 


e he holds the exalted position of hk rgd Kansas in tho 


He goes on with his eulogy of the Senator. After that speech made 
at a banquet given to Mr. CALDWELL, so full of generous expressions 
toward him and toward the legislature, the next thing we hear of 
him he is writing a letter to Mr. Clarke in order to black-mail this 
man or have him turned out of the Senate. And this is the man we 
are told must be believed, must be honored, and must be accredited, 
to the disgrace and detriment of other men. 

Now, in reference to the status of Mr. CALDWELL, Carney swears he 
had no status with the legislature. On that point I wish to call your 
attention to a petition that was signed by the leading men of Leaven- 
worth, (found on pages 315 and 316 of the testimony,) asking Mr. 
CALDWELL to become a candidate for the United States Senate. There 
was no such petitioning to Governor Carney, no one asking any other 
man to become a candidate for this position; but here is a petition of all 
the leading citizens of Leavenworth asking Mr. CALDWELL to be a can- 
didate for the Senate of the United States. The petition expresses 
confidence in him as a business man, and an honest, faithful man. 
One of the best men in that town testified before our committee that 
at the election prior to that, he, with others, had solicited Mr. CALD- 
WELL to run for Congress, and that Mr. CALDWELL declined. Aud yet 
Mr. Carney says Mr, CALDWELL had no status in Kansas, had no popu- 
larity there, was not known there. He had lived there for years, 
had done the Sener oring of freight for the Government of the United 
States for years through that country, and was known by nearly 
every one. He was a railroad man, building railroads through the 
State and developing its resources at the same time that this man 
Anthony was leading a mob to tear up bis railroad, which he did do. 
He was known by the people of that country, and had been for years ; 
and yet we are told he had no status—a statement upon which my 
friend from Indiana dwelt with considerable emphasis. 

Mr. President, I wish some man would tell me what is meant by 
status in a community, unless if is position and influence. Must a 
man, in order to obtain a status, be a brawling, loud-mouthed poli- 
tician? Must he hang around corners and talk politics every day ? 
Is that what gives a man a status politically? I do not suppose the 
Senator from Kant claims to have a status in this country equal to 
that of the Senator from Indiana, who is recognized as an able states- 
man. We cannot all be Websters; in fact, there has been but one 
Webster in this country, and it is not probable that we shall have 
more than one at a time like him. 

What is meant by this expression? Does the Senator from Indi- 
ana mean that no man should be elected to the Senate of the United 
States unless he stands full six feet in his stockings, and can talk 
about all kinds of things of a political character, can abusesomebody, 
charge somebody with an offense, and plead that all virtue is centered 
in himself? Is that the status a man must have? Has it come to 
this, that a merchant cannot come to the Senate, that a lawyer can- 
not come to the Senate, that a physician cannot come to the Senate, 
that a teacher in the schools cannot come to the Senate, that a pro- 
fessor cannot come to the Senate, because he has no status politically ? 
Why, sir, sometimes men develop very suddenly into great men. Will 
the Senator from Indiana tell me the political status of George 
Washington before the Revolution? Will he tell me the political 
status of U. S. Grant before the rebellion? I should like him to give 
us the political status of a great many men who hold seats in the 
Senate to-day. The people saw their genius, perhaps, or at least 
formed their own estimate of it, and put them where it could be de- 
veloped. If you could elect no man to office who had not a political 
status, you would make a monopoly of office, you would give it to 
nobody except the men who go peeling around the streets in order 
to get a political notoriety. We want business men in the Senate, 
professional men, statesmen, men who understand all kinds of busi- 
ness in this country, that they may represent the people correctly and 
rightly. It makes no difference whether a man was ever heard of as 
a politician or statesman. If he comes here and makes a statesman, it 
is no disparagement to him that he never was heard of politically be- 
fore, but rather the more to his credit. 

If no man was permitted to be President except one who had a 
political status in this country, the Presidency would be confined to 
a very few men; there would be a sort of monopoly in it. ues 
it may be that some people would like to have a monopoly of the 
Senate. Now just let us agree that one man has as much right here 
as another, no matter what he is or who he is, so that he is a decent 
and honest man, if the people through their legislature choose to elect 
him. They must fix his status; it is not for us to fix it. And yet, 
forsooth, because Senator CALDWELL was engaged in business, was a 
successful business man, more so than almost any man in Kansas, 


1873. 


CONGRESSIONAL RECORD. 


71 


therefore he is not entitled to be a Senator! Why? Because he had 
not taken up his time for years before in politics, but had devoted 
himself to business matters. I hope such an argument as this will 
be treated exactly as it deserves; certainly it is a strange argument 
to be used in a case where you are trying a man, where his reputation, 
his all, is at stake. 

Mr. President, while on this question of status I wish to call the 
attention of the Senate for a moment to a speech made by a friend of 
Mr. Sidney Clarke in the legislature that elected Mr. CALDWELL. Mr. 
Clarke and Mr. Carney thought that Mr. CALDWELL had no status in 
the legislature, but when the name of Mr. Clarke was withdrawn, and 
Mr. CALDWELL was about to be voted for, Mr. S. M. Strickler, the par- 
ticular friend of Mr. Clarke, made a speech, from which I read the 
concluding paragraph : 

The daty then devolved upon the friends of Mr. Clarke of making a choice be- 
tween Mr. CALDWELL and others who were voted for yesterday. That choice was 
beten and resolutely made. They recognized in Mr. CALDWELL a gentleman of 
e ter and capacity, whose culture, energy, and integrity as a man, and whose 
sincerity as a republican, eminently fitted him for the high and honorable position 
of United States Senator. They therefore resolved to give him their united and 
cordial support. 

This is the statement of a friond of one of Mr. CaALDWELL’s oppo- 
nents, yet he speaks of Mr. CALDWELL as a gentleman of culture and 
capacity, as a man of energy and integrity, and therefore they made 
him their choice in preference to other men who were before them as 
candidates. 

The Senator from Indiana dwelt the other day upon a resolution 
that had been introduced in the house of representatives of Kansas 
by a man named Fenlon. It is true, as he said, that a resolution was 
introduced requiring every member to be sworn. Now, what is the 
history of that as shown by the yng ase | ? I feel too much wearied 
to read the testimony to the Senate, but I remember it distinctly and 
I will state it correctly. 

Mr. Fenlon was elected from Leavenworth County, where Mr. 
CALDWELL resides, There were but nineteen democrats in that legis- 
lature, and Mr. Fenlon was one of their leading men. Although a 
democrat, he was a friend of Mr. CALDWELL, and states in his testi- 
mony, as the reason why he voted for Mr. CALDWELL, that it was im- 
possible to elect a democrat, and his constituents were unanimously 
in favor of Mr. CALDWELL. Why did he introduce this resolution? Mr. 
Fenlon states that he occupied a room adjacent to Mr. Carney’s room, 
(where all this devilment was being done, according to Spriggs and 
Carney,) and testifies that he was there mixing with these men, talk- 
ing with them all the time; but he saw no money used, knew of none 
being used, knew nothing about it. But he said men outside had 
started a rumor that money was being used, and he introduced this 
resolution, not because he believed it, but because the rumors outside 
were such that he wanted an opportunity given to the members of the 
legislature to vindicate themselyes. That was what Mr. Fenlon did 
it for, and Mr. Fenlon’s testimony shows that about two-thirds of the 
members stood up and took the oath, and those who did not take it 
were not the friends of Mr. CALDWELL, but most of them scattered 
their votes on other candidates, One of the very members who re- 
fused, stubbornly, to take the oath, was on the stand, and swore that 
he was the enemy of Mr, CALDWELL, and voted against him. These 
are the facts in reference to that. The resolution was not introduced 
because corruption existed, but because there had been talk abont it, 
and Mr. Fenlon, being a friend of Mr. CALDWELL, wanted the legis- 
lature to purge themselves before they voted. 

Mr. CONKLING. Will the Senator be good enough to state again, 
so that I can understand, how many of those who took this oath voted 
for Mr. CALDWELL? 

Mr. LOGAN. I cannot state how many, but I am able to say that a 
ae majority, nearly two-thirds of the members of the legislature, 
took the oath, and that most of the men who did not take it were 
those who scattered their votes. 

Mr. CONKLING. And did not vote for Mr. CALDWELL? 

Mr. LOGAN. I do not say they all did not, but they were the ones 
who scattered on different men, The majority of those who voted 
for Mr. CALDWELL stood up and took the oath. Fenlon was a dem- 
ocrat, and he gives the reason for offering the resolution, he being a 
friend of Mr. CALD and he was here as a witness before this com- 
mittee. He said they could not elect a democrat, and he voted for 
Mr. CALDWELL because he was elected by a constituency who were 
unanimously for Mr. CALDWELL, and he did what he could for him, and 
he proposed the resolution to have this oath taken. On his examina- 
tion he said that rumors were rife that money was being used, as ru- 
mors always are about elections at that place, and he introduced the 
resolution, that members might purge See before they voted, 
and not because he believed the rumors to be true. I ought to say 
further, that the declination to take the oath on the part of those who 
did not take et habe not on by oe gn of their corruption, but on the 
ground that the legislature no right to require any such oath ; 
and in point of law I think they were correct. Their objection was 
not made because they were bribed, but because they had already 
taken an oath to meee the Constitution as members of the legisla- 
ture, and they would not take any special oath in connection with a 
matter of this kind. 

The idea that such a thing as this should be urged to prove that a 
man was elected by bribery strikes me as being very strange. But, 
sir, there is nothing strange in these days. verything that will 
bear against this man is resorted to. Witnesses of kinds are 


brought here to testify inst him, and to blacken his character. I 
am sure I find no fault with members who take the other side of this 
question, inasmuch as they believe they are right, and are as honest 
and candid in their belief as I am in mine, and they are entitled to 
use all legitimate and proper arguments to sustain their views. But 
I think some of their arguments are calculated to bear severely and 
pa paces upon the individual who is arraigned before the Senate, 
and I think it very unfortunate at least that such arguments should 
be used in this connection. 

Mr. President, I do not desire to detain the Senate much longer. 
In fact I am so weak, from a cold that has settled on my lungs, that 
when I begin to talk I soon get exhausted, and perhaps if I were to 
continue longer I should be boring the Senate. In examining this tes- 
timony, I could take a whole day in unraveling the facts contained 
in the testimony, and I could show you beyond all doubt that there 
never was such a mass of stuff thrown together in a case before this 
Senate or any tribunal, for the purpose of destroying the reputation 
of aman. I know it is common to take testimony that comes out 
before our committees, and throw it before the country in the most 
prominent way in the newspapers and fix the opinion of the ple, 
without ever giving to them the defense. I have no idea that the 
people of the country will ever see the defense of Mr. CALDWELL; I 

ave no idea it will ever be given to them; and that is one reason 
why the Senate should stand between this man and the torrent that 
is pouriog down against him, and protect him if it is right and just 

0 80. 

Before I leave the testimony there is one thing further to which I 
will refer, to show the animus of one of these witnesses, I allude to 
Mr. Anthony. The reason why Mr. Anthony was so spiteful at the 
time Mr. CALDWELL was elected was this: lie got up a meeting in 
Leavenworth City, where Mr. CALDWELL lives, a few nights before the 
election, in order to get resolutions passed repudiating Mr. CALDWELL; 
but Mr. Calwer L's friends went into the hall, and, being in a majority, 
voted him down, elected a chairman, and passed resolutions indors- 
ing Mr. CALDWELL, and recommending his election as United States 
Senator. At the same time they p: a resolution in regard to Mr. 
Anthony, which is as follows: 

Resolved, That D. R Anthony is not an exponent of our feelings, nor representa- 
tive of our interests, and we respectfully ask the legislature not to consider him 
as such, aud we now beg leave to inform the legislature that all reports of so-called 
tbe meetings” in Leavenworth in opposition to Mr. CALDWELL are bogus 

I merely call your attention to that to show that Mr. Anthony was 
thwarted in his designs, and went to the legislature with a bad feeling 
toward Mr. CALDWELL and his friends, for the reason that he thought 
he ought to govern and control the feelings of the people of the city 
of Leavenworth, and that only shows a part of the malice he has 
toward Mr. CALDWELL. 

Mr. President, what is this question? It is simply this, did Mr. 
CALDWELL procure his election by bribery? If he procured it by brib- 
ery, he must have bribed somebody, or at least he must have had a 
knowledge of some man being bribed. Do the Senators, judging from 
the testimony in this case, believe that Mr. CALDWELL bribed any mem- 
ber of that legislature? If they do, they believe it upon testimony 
that would not convict a man of the slightest misdemeanor in any 
county town in the United States. You could not take this yeni. 
testimony, of such a character as it is, before any jndge and jury, an 
convict for keeping an open tippling-house on the Sabbath-day under 
the statutes of some of the States. There is no jury that would not 
say that the conflict was so t that the case was, at least, doubt- 
ful as to what was done at the time charged, and that would acquit. 
If any member of the legislature was bribed, I want some one to tell 
me who he was. They have all sworn that they were not. Mr, Car- 
ney and Mr. Anthony both swear that Mr. CALDWELL told them that 
he had bribed a man by the name of Bayers. It is very strange that 
they both center upon one man, who cannot be found anywhere, 
and who has not been heard of for nearly two years, and no one 
knows whether he is living or dead. ‘They put it on some absent 
man. Neither of them states that Mr. CALDWELL ever told him of any 
solitary man who can be found, or who to-day has any existence, that 
was bribed. Both center npon aman who is unknown, who cannot 
be discovered, who cannot found; and this testimony is contra- 
dicted by the other witnesses who have been sworn in reference 


to it. 

Mr. CONKLING. Ishonld like to ask the Senator whether the case 
shows anything upon this point: When Mr. Bayers was mentioned 
by these witnesses, did they know that he could not be produced—that 
he was absent ? 

Mr. LOGAN. I do not know that they knew it. I have only the 
general rumor and the statement of the witnesses that “ we cannot 
find him,” and that “no one has been able to find him.” They must 
have known it; as he has been unheard of so long, they could but be 
cognizant of the fact. 

. CONKLING. Is there hex hoc: in the testimony which shows 
that he had notoriously gone before that? 

Mr. LOGAN. The testimony shows that no one knows where the 
man is, whether he has an existence or not, and this has been known 
for a great 55 c of time. The testimony shows this fact. 

Mr. MORTON. Will the Senator allow me a moment ? 

Mr. LOGAN. For what purpose 

Mr. MORTON. On that point. But I will not press my request if 
the Senator is not willing to yield. 
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Mr. LOGAN. Iam as generous as a man can be in yielding the 
floor. I always yield; but I have not got through my statement in 
reference to this man yet. 

Mr. MORTON. The Senator very kindly tolerated the question of 
the Senator from New York, because it was in harmony with his 
ea I simply desired to make a remark in regard to that man 

yers. I will pass it over, however. 

Mr. LOGAN. Well, now, Mr. President, I do not think that is gen- 
erous, I merely asked the Senator for what purpose he wished me to 

ield. Ithen yielded to him to say what he pleased. I said I would 

generous. Since I took the floor yesterday at one o’clock I have at no 

time,for any purpose, refused to yield to any Senator. I do not know 
of any one who more willingly yields the tloor than I usually do. 

But on that pir’ I will say that, although Mr. Carney had written 
in that letter that there were members bribed, and although he made 
the statement that he knew it, and that CaLDWELL knew it, and could 
name them, when he comes to name them, he does not know, of his 
own knowledge, a solitary one; and the only thing he ever heard of 
was that he says CALDWELL, in looking over a memorandum-book, told 
him that he had paid Mr. Bayers. Mr. Bayers was gone, and had been 
gone ever since the election. He cannot be found. en Mr. Anthony 
swore that CALDWELL told him he had bribed men, we asked him what 
man, and he replied, “Mr. Bayers.” It reminds me a good deal of a man 
who, to put it in a mild form, had degradation enough in his heart to 
swear against a dead man, and a better man than ever he was; I mean 
old Thaddeus Stevens, one of the noblest Romans of them all. He was 
dead and cold and silent in his grave, when a man here undertook to 
swear against him, when he dared not do it against any living mau. 
So it is with these men. They find e gem, Me say about a man 
that is fone, and no one kpows whether he is living or dead. They 
cannot find any living man to put their fingers on; they cannot name 
any man who has any existence that Mr. CALDWELL stated that he had 
ever paid money to. Is not that so? This is a very convenient mode. 
I think, if I were making up a story, and did not want to be contra- 
dicted, I would likely select a dead man to lay it on, or some man who 
could not be found. “Dead men tell no tales!” Men that are gone far 
off are usually not heard from very soon. It is very convenient, when 
you have written a letter, stating that which you cannot stand by and 
cannot swear to, to name some man who is far off, or who is dead, as 
the one that Mr. CALDWELL told you something about. 

Mr. STEWART. With the Senator’s permission, I should like to 
ask him a question. 

Mr. LOGAN. Certainly. 

Mr. STEWART. Is there any testimony on the point of bribery 
except that of Mr. Carney and Mr. Anthony, that Mr. CALDWELL sai 
to them that he had bribed Bayers; and is not that merely hearsay ? 

Mr. LOGAN. That is the only testimony there is except that con- 
tradicting it. Isay that there is not a scintilla of testimony which 
is not borne down by different witnesses, and a majority of them too, 
aadnk Mr. CALDWELL himself, so as to show it unworthy of belief, 
except the statements in reference to Mr. Bayers. Mr. Carney says 
Mr. CALDWELL told him that he had paid Mr. Bayers $2,500, and 
Mr. Anthony, following Mr. Carney in the same track precisely, swears 
that CALDWELL told him the same thing; Mr, CALDWELL says he never 
told either of them any such thing, and all the testimony goes to show 
that it was not true: Mr. Bayers has not been heard from; he is 
gone and cannot be found. After all the parade made by Mr. Carney 
in re; to the number of men that he could name who received 
money, the only one he mentioned was Mr. Bayers, and he only men- 
tioned tbat as coming from CALDWELL. There is no testimony as to 
bribery of any other man except that which is denied by the testi- 
mony of the men themselves. 

Mr. STEWART, Is there any testimony, whether denied or not, 
of any person who knew of the fact himself, except what he heard 
somebody say? 

Mr. LOGAN. No, sir; there is no testimony here anywhere, from 
any soli man, that Mr. CALDWELL ever offered a man a dollar or 
ever to pay a dollar, except hearsay statements, such as the 
statement of that man Spriggs—who I showed was unworthy of 
belief—who said CALDWELL told him in his room the Tuesday before 
the election that if he found any man who wanted money to refer 
him to Len. Smith or himself. I say unless testimony that has been 
broken down and is not worthy of belief is to be relied on, there is 
not a particle of evidence that shows any such thing, and there is no 
testimony which shows that Mr. CALDWELL ever 0 a man a dollar. 
Hence, I say there is no reliable proof sustaining the charge of brib- 
ing a member of the legislature. It is mere inference and nothin 
else. I say, therefore, the testimony here relied upon, contradic 

as it is, unworthy as it is in every respect, would not convict a man 
for selling whisky on the Sabbath-day before a jury in any State under 
any instructions from a court that understood the law of the country. 

On this point a question. arises of a legal character: Was the pay- 
ment of the money to Mr. Carney a bribe? Was that payment of 
such a character as to be considered as corrupting the legislature 
to such an extent as to vitiate the election? t us see how that 
is. What is the testimony? Mr. Carney swears (and I call the 
attention of the Senator from Indiana and the Senator from Mis- 
sissippi to the fact) that he was not a candidate for the United 
States Senate. He swears that he did not intend to be a candidate 
for that position. He also swears that he told Mr. Len. Smith 
that he did not intend to be a candidate under any circumstances, 


Do I not state the evidence correctly? Is not that the fact? If 
I am disputed I will turn to his testimony and read it. But after 
swearing that, he says this to Mr. Smith: 

I have ta deal of m heretofore in canvasses; I have involved my- 
self matte sent a pieta go into this thing in any way whatever unless I pb A 
be remunerated for it. 

My friend from Indiana says he was hired not to be a candidate, 
and thinks that is bnying votes. Hiring a man not to run is buying 
votes! Why does he say so? Because, as he mre there were only 
three or four candidates you might buy off all the candidates, and 
then you would have a monopoly of the election. I was very sorry 
to hear my friend from Indiana use that argmuent, because it on 
the assumption that nobody but a candidate can be elected. I thought 
the legislature might elect whom they pleased. I thought they might 
accidentally fall on one of their own number and elect him; but, ac- 
cording to the argument of the Senator from Indiana, if you buy the 
candidates there is nobody else in the way, and the legislature must 
elect you. re et vote for anybody else. I did not know before 
that that was the law. I am perfectly astounded to hear it now. Ido 
not believe in any such doctrine; but I know so little, and other men 
know so much, that I do not like to dispute with them. Yet it is a 
new feature, at least to me. I do not think there is any legislature 
in this country where the members feel themselves compelled to elect 
any particular individual. They may have their choice, may elect 
him, but they are not compelled to elect any one. Therefore such an 
3 is perfectly worthless, in my judgment, and ought not to 

used. 

But Mr. Carney said to Mr. Smith that for $15,000 he would not be 
in the way of Mr. CALDWELL, and would give his services to asisst his 
election. Let us see what that means. Is that corruption? Is that 
bribery? The Senator from Indiana says it was bribery. He says 
that through Carney CALDWELL bribed Carney’s friends in the legis- 
lature. Now, let me put a case to test whether that isso. Su 
a man is a candidate for the Senate and he says to a friend, “ Here, 
you have some friends in the legislature; I wish you would go up 
there and work with 2 friends and try to get them to vote for me. 
The answer is, “I will do so if you will give me a thousand dollars as 
payment for my services.” That is done; but the man whois to get 
the money does not himself but sends a friend, and that friend 

there and uses his influence with his friends on account of this 
other man to procure his election. Will you say that the members 
who vote for that candidate are bought with that money given to a 
third man, but never received by them? Can any one say any such 
thing? If these men in Kansas were bribed, Mr. Carney must have 
used some of the $15,000 to buy their votes, but he swears that he did 
not use a dollar in that way. Will any man show me that one single 
dollar of that $15,000 paid to Mr. Carney was ever used with any in- 
dividual in the legislature to purchase or influence his vote? No- 
where in the testimony does it appear that a solitary man was influ- 
enced on account of the money paid to Mr. Carney. If the members 
of the legislature were not influenced by that money, they were not 
bribed by that money. I say, then, that money was not a bribe to 
any members of the legislature. We are talking about them and 
about what the evidence proves as to them, and I assert that it does 
not show that any man in that legislature was influenced by that 
money. But the Senator from Indiana says, because Governor Car- 
ney went to that legislature and used his influence in favor of Mr. 
CALDWELL, therefore his friends were all bribed by Mr. CALDWELL 
through Governor Carney. That is a new process of bribery. 

I will put another case, to illustrate more clearly the absurdity of 
this proposition. There is no difference between paying a man mone 
for his vote and promising to give him an office for his vote. I thin 
every one will agree that in contemplation of law one is just as much 
a bribe as the other. True, one stands out in a little bolder relief than 
the other; one shocks the moral sense, perhaps, a little more than the 
other; but, legally speaking, they are both alike. Now, suppose the 
President of the United States, being a candidate for re-election, should 
appoint as minister to England a man who was a candidate for the 
Presidency, in order to get him out of the way, and he should go out 
of the way by taking that office, and the President in power be re- 
elected. Would my friend from Indiana say that the election is 
vitiated? Will he say that it is void for that reason? Suppose the 
President, under the same circumstances, should appoint a man Chief 
Justice of the United States to get him out of his way as a candidate 
for the Presidency, will he say that it is a corrupt act, that it isa 
fraud by reason of which the election is void, because this man has 
been bought with an office? Suppose the President should turn out 
a Postmaster-General in order to satisfy a candidate for the Presi- 
dency, and, as soon as he was turned out, that other candidate should 
withdraw from the field, would my friend from Indiana say-that the 
re-election of the President was void? I do not say any such thing 
as this has ever been done, but suppose such things should be done, 
would they make the election void, would they render the election 
nugatory? Surely no man will say so for a moment, and no man 
would believe it for a moment, yet the reasoning of the Senator would 
go to that extent, and would adopt that as a rule. 

I do not mean by this, and I do not want the Senate to understand 
me as justifying or recommending any such thing; but I am speak- 
ing of the matter in a legal aspect. Iam speaking of the effect and 
force of certain acts, so far as the law is concerned. To bribe is to 
procure a man to do a certain thing for a sum of money, or for some 
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other consideration. You cannot bribe a man unless you agree with 
him that a certain thing shall be done on your part which compen- 
sates him for that which he does on his part. In this case, to whom 
was the bribe given? It must have been to a member of the legisla- 
ture or there was no bribery. Sappose no member of the Kansas leg- 
islature had ever heard any rumor that money was being used; had 
never had a 8 of any kind or character made to him, but 
that every outsider, every shyster, had his pocket full of money, will 
the Senator from Indiana tell me that the election will be void on 
account of the corruption of the legislature in that case? It is they 
that must be corrupted, not outsiders. If you are to make the action 
of the legislature void, you must prove that the legislature was cor- 
rupted, not those outside of it. You are not dealing with the acts of 
Mr. CALDWELL particularly; you are dealing with the acts of the leg- 
islature. The question is whether their acts are void, or are not void. 
In order to make their acts void, the illegal thing must be done, to 
them or by them, and not to and by outsiders. That is the rule. 

Now let me go a little further with the ment of my friend 
from Indiana. He says that the bribing of one member of the 
legislature, although I assert that the proof does not show that any 
man was bribed, vitiates the election. Sir, that is not the rule here. 
That is the rule under the English statutes, but it is not the rule in 
our country, and no man wil maintain it, and it cannot be main- 
tained fora moment. I will show in a few words, as my friend from 
New York [Mr. ConKLING] did yesterday, the absurdity of the prop- 
osition. Sup we make this rule apply to elections in this coun- 
try, say the election of members of Congress and the President, and 
let us see where it will carry us. A man may be elected to Congress 
in his district by ten thousand majority, and if some scoundrel comes 
up and swears that he paid 8100 to a man to vote for the success- 
ful candidate, that villain can destroy his election and turn him 
out of Congress according to the theory of my friend from Indiana. 
Sa a man is elec to the Senate. On this theory I can take 
$5,000 and unseat any member of the Senate if you adopt this rule; 
and how will Ido it? According to this theory, no matter what a 
Senators majority may have been, all that would be needful would 
be for some enemy of his, at the time of the election, to go and offer 
a bribe to some member of the legislature and thereby secure his 
defeat. In this way you put all the elections in this country into 
the hands of scoundrels by the theory which the Senator advocates. 
If I am elected to the Senate to-day by one hundred majority by the 
legislatare of my State, to-morrow some villain may come and swear 
before a committee that I offered him $2,500 for his vote, or that 
1 empowered him to offer some other man in the legislature $2,500 to 
vote for LOGAN, and that he agreed to do it, and out I go. Why, sir, 
on this doctrine $5,000 will unseat any man. I can go ont among 
the shysters upon the streets here to-day and blacken the reputation 
of any man in the Senate for less money than that, and you all know 
it. The very doctrine advocated here to-day against Mr. CALDWELL 
would destroy the reputation of any man on this floor,and would 
put the reputation of every man here into the hands, not of geutle- 
men, but of scoundrels and villains. 

Now let us go a little further with this doctrine and suppose it to 
be applied to a presidential election. A President is elected by a 
large majority, and one of his electors in the State of Illinois is offered 
a bribe of 85,000 to cast his vote conar to the way the people who 
elected him expected ‘him to vote, and he accepts the bribe. That 
President has a majority of a hundred electoral votes ; but when the 
votes are counted in the two Houses the evidence shows that one 
elector has been bribed. That, according to the theory of my friend 
from Indiana, would vitiate the presidential election if you carry the 
principle out and apply it to all elections in this country. 

Why, sir, the doctrine is monstrous. It is the doctrine of the de- 
structionists, that would dosor the foundation of our institutions. 
Instead of purging the Senate of bad men, that doctrine would purge 
the Senate of 8 men as readily as it would of bad men. 

O, but, he says, these men have sworn that they heard somebody 
say that somebody else told other persons that somebody had been of- 
fered so much money. Now, I appeal to the knowledge of Senators here, 
do you believe that there are not Senators in this chamber, as honest 
men as God ever breathed the breath of life into, whose votes cannot 
be tampered with by all the money that ever was coined, and yet do 
you not know there are shysters outside and around these halls who 
pretend every day that they can control their votes in reference to ques- 
tions pending here? Is there a Senator so ignorant as not to know that 
there are men in this town who pretend every day that they can con- 
trol the vote of almost every Senator in this chamber, or of almost 
any member of Congress? Suppose one of them makes some man 
believe that who wants an important bill , and makes him pay 
him a 1 sum of money becanse he alleges that he controls certain 
votes, and writes it down, “I will give you so many votes ;” he has 
found, perhaps, in conversation with somebody, how those members 
are going to vote, and he says, “I will give you so many votes,” nam- 
ing them—he might name the Senator from Indiana, he might name 
myt he might name this whole committee, it makes no difference 
whom he names—and that man’s bill is passed. He believes to the 
day of his death that he paid that money for those votes. Why? 
He does not go to those who gave the votes, but he paid the money 
to this man on the representation that he would control the votes, 
and the man has made him believe that he did control them. Ac- 
cording to the theory of my friend from Indiana, if you were to 
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call here that man from some far-off State, not acquainted with 
things here in Washington, and bring him before an investigating 
committee and swear him, and ask him, “Did you ever pay money to 
get a bill through Con ?” he would answer,“ Yes, sir.“ When 
asked,“ How much!“ he would say, Perhaps $10,000.” Then he 
would be asked, “To whom did you pay it?” and he would answer, 
„For the votes of so and so.“ “Did you pay it to them?” 0, no.“ 
„Well, to whom!“ “To such a man.” That man would be gone, 
and you could not get him, and yet the members’ reputations woul 
be blackened and stained, and remain so forever. The country would 
be made to believe that those men had been bribed, when they had 
never heard of such a thing in their lives. Upon the theory of my 
friend from Indiana, every man may be ruined in that way, if hearsay 
testimony is to be taken to despoil a man’s reputation before a com- 
mittee of ours. Iam sorry our committees allow such testimony as 
they do, because the reputation of any man may be ruined irretrieva- 
bly in that way. It is a thing that certainly should be very well 
guarded, at least, so that men may be protected. I do not mean pro- 
tected in wrong, but that their reputation should not suffer unless 
they be guilty of some offense. 

I insist, then, that you cannot declare this election void and unseat 
Mr. CALDWELL on the grounds here alleged. 

My friend from Indiana said yesterday, and the papers state this 
morning, that I have changed my opinion. He told us that the com- 
mittee favored the view that the charge alleged, if proven, would 
render the election void. I agree that the inclination of the mind of 
the committee was in that direction at the time the question was con- 
sidered, and yet there was doubt in the mind of nearly every one. 
The committee, however, made the report which has been presented 
by the majority. Every man investigated for himself. The incli- 
nation of my mind at the time was in that direction if the testimony 
was sufficient; but, when I came to examine the question, I found 
that there was but one precedent in the Congress of the United States; 
and on that occasion the Committee on the Judici took und 

rainst the views of the majority report here made. Butler, the 
chairman of that committee, denounced the idea that the election . 
was void, and said that the charge went in a different direction. 
When I found that to be the only precedent, after further examina- 
tion I came to the conclusion that the law was against this resolu- 
tion, and that it could only rest on the statutes of England, by which 
we are not governed. 

But as I said, sir, in order that this man may be caught on one 
hook or another, a resolution of expulsion is now offered. That is a 
good deal like fishing for buffalo. You make what you call grub- 
hooks, and have them reach out in every direction so as to catch him 
on every side. These men seem to be thirsty for blood, and hence 
there is one resolution from the committee declaring him not elected, 
and another resolution comes in this morning, so that if he cannot be 
destroyed upon one resolution he must upon the other. Now, let us 
apply the testimony to the second resolution. The first one certainly 
cannot be maintained as a legal proposition. Then let us examine 
the second one, that of my friend Roa Mississippi. 

What kind of testimony is ir eyes in order to give the Senate 
authority to expel a member ? hy do you expelaman? You have 
the physical power, I admit, toexpel any man in the Senate to-day. A 
Senator may get ap and offer his resolution to expel me, without aling 
any cause, and if the constitutional majority of two-thirds of the Sen- 
ate vote for it, they have the physical power to doit; but I say legally 
they have no right todoit; yetthey may do it, and I cannot help my- 
self, because there is no appeal from this tribunal. This is the tribu- 
nal of last resort, and I have no remedy whatever. Hence I may be, 
or any other man may be, kicked ont of the Senate by mere force of 
numbers, without any reason. I admit the power of the Senate, but 
let us see upon what that power should rest. 

First, you must have jurisdiction of the subject-matter; then you 
must have jurisdiction of the person, and, besides, you must have ju- 
risdiction of the offense, before you can legally and properly expel a 
member. Now, have you jurisdiction of the offense, if you conceive 
that there was an offense? Was it committed by a Senator? No, 
sir. You expel a Senator for a crime committed by a Senator, not for 
an offense committed by a man who was merely a citizen, and not a 
Senator. Hence I deny the jurisdiction of the Senate so far as that 

nestion is concerned. But, admitting the jurisdiction for the sake of 
the ent, then apply the testimony, and upon what do you ex- 
pel? Do you expel a man without evidence that he is guilty? Of 
what can you say that Mr. CALDWELL is guilty? Do yon say that he is 
guilty of corruption? If so, whom did he corrupt? He must have 
corrupted some member of the legislature, not an outsider. Did he 
do it? The evidence proves no such thing. All it does show is, that 
a parcel of shysters and scoundrels got around him, and he, as the 
report says, not knowing much of political machinery, was robbed by 
these men, and they made him their victim; and now twice he is to 
be made a victim, if he is to-day condemned i the Senate : first by a 
set of shysters, and secondly by the Senate. This report indorses the 
act of those men, and holds them up in the estimation of this body as 
great men and noble men, and repudiates him who has been their 
victim. 

Now, sir, I want to put another case to my friend from Indiana. 
He argues that paying money to Mr. Carney as an attorney or agent, 
or whatever you choose to call him, to electioneer for Mr. CALDWELL, 
was corrupt. Are not men at home paid sometimes to electioneer ? 
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You pay bands of music, for what? To keep the crowd in a good 
humor, to arouse patriotice emotions, that thoy may be prepared to 
listen to your talk to them. It is done to influence the people. You 
yay men to make stumpspeeches, for what? Why do you pay them? 

hat they may influence the voters; and does that bribe the voters? 
Attorneys in Washington City are paid to come before a committee of 
Con and argue a question pending there. They are paid money 
for doing that. Does that bribe the committee? According to the 
argument of my friend from Indiana, in such a case, the committee 
would be bribed because some man argued a case before them for 
which he received a fee, and the bribery would be to them because 
they were influenced by his argument. : 

Let me give you an instance of what occurred right here in Wash- 
ington at the very last session of Congress. We passed a bill at the 
preceding session giving about $120,000, I believe, to a man by the 
name of Bestor, of Illinois, on account of money that he had lost in 
the building of a naval vessel during the war. On the very night 
the bill passed the Senate Mr. Bestor died. The bill went to the 
House of Representatives and remained there for some time. At the 
last session of Con it was taken up in that House and passed. 
Before it was ened Mes Bestor’s widow, a very old and feeble lady, 
came to Senator Trumbull and myself, and to the members of the 
House from Illinois, and asked our assistance with the committee of 
the House. We, believing it to be a just bill, did all we could in the 
ease. The bill the House. That old lady had not got outside 
of this town before a couple of shysters in this city had a bill against 
her for $10,000, as I understand, for their influence with Congress in 
passing that bill, and I do not suppose that either of them ever spoke 
to a member of Congress on the subject ; I have no idea that they did. 
It was nothing but a black-mailing operation. And that is the way 
things are done here every day, but, according to the theory of my 
friend from Indiana, Congress would have been bribed in that case 
through these two shysters, who tried to rob that old woman of 
$10,000 on account of her bill having passed. That is the kind of 
influence that bribes members, and that we are required to repudiate 
and destroy this man on account of. 
` Now, Mr. President, I have said enongh about this question, prob- 
ably a great deal more than was necessary for me to say. I may 
have wearied the Senate in what I have been saying. I have be- 
lieved, however, that I was performing my duty. I have done so to 
the best of my ability. 1 only say to the Senate in conclusion, let us 
when trying a brother Senator treat that Senators statements with 
some consideration at least. 

Because charges are made against a Senator, should we think that 
all virtue is centered in us, and all that destroys manhood centered in 
the accused? Let us judge one another as we would be judged ; let 
us judge another with the same feelings of generosity and kindness 
and the same charity with which we would be judged ourselves. 

My friend from Indiana said the other day that this was not a case 
of sympathy. [admit that to be true. It is not a case of sympathy. 
It is a case of law and of fact; but it is a case like any other where a 
man is tried for an offense, and he stands before his peers charged, 
and is to be either acqnitted or found guilty by his peers on the evi- 
dence and the law. If this man is guilty, judging him in a generous 
way, tempering our 8 with such mercy as the law permits, 
let him go forth before the people branded as a scoundrel and a vil- 
lain; but if the testimony does not warrant us in that, let us temper 
our verdict with such charity and such mercy as we would ask our 
fellow-men to temper a verdict against us. As God tempers the wind 
to the shorn lamb, so let us temper our judgments toward our fellow- 
men. Let us not be guided in a remorseless way to the destruction 
of character or person. When a Senator is at the bar of justice, being 
tried for an offense, let him, at least, be tried upon the same rules 
and let him have the same principles applied to him that you would 
apply to a murderer. If you give a murderer the benefit of that 
which is doubtful, in God’s name give a man, when his all is at stake, 
the same benefit of a doubt, If you would deal charitably with a 
man before a jury, when he is being tried for his life, deal the same 
way with a man when he is being tried for all that is near and dear 
to him. A man’s reputation and character, that he has made by his 
energy and faithfulness for, perhaps, forty years of struggle in this 
world, are as dear to him as his life. 

It is said that Senators are made of stern material; that tears never 
fall from their eyes; that their brows never frown because of the 
effect of any ap on their sympathies; that they stand like roc 
like stocks and stones—immovable; that they cannot be mov 
through their generous impulses toward their fellow-men. Sir, that 
is not according to human nature; it is not according to the better 
instincts of man. 

I simply ask that no prejudice shall arise against this man, whom 
I believe not guilty in law and fact; that he shall be dealt with not 
with unkindness, but with tenderness, with charity and merey. The 
report itself says that he was more sinned against than sinning. 
Men smile, as though charity and mercy did not belong in the breast 
of a Senator. God forbid that the charity, generosity, and mercy that 
should belong to human nature should be driven from the bosom of a 
Senator any more than from the bosom of any one else. There is 
where it should dwell, that the laws made here, to govern the people, 
may bave a generous vein in them; that they may be soft and mild 
in their plies secret If there is no heart or human feeling or tender 
chord to be touched in the Senate-chamber, our laws will be harsh, 


and we will become tyrants and put our heels upon the necks of the 
people. 

x Sir, Iam reminded of what was said by a German poet when speak- 
ing of time and the creation of man: 

When the Ruler of the universe conceived the great thought that He wonld 
make man, the three ministers who constantly wait at His throne—Truth, Justice, 
and Mercy—addressed Him thus: 

Truth said. O, God, make not man; he will pollute Thy sanctuary.” 

Justice said, “0, God, make not man; he will trample Thy laws under foot.’ 

But Mercy, upon her bended knees, with tears streamiv from her eyes, said, 
“O, God, make man, and, as Thou castest him from Thy hand on earth, I will 
take him beneath the hollow of my hand, and bear him through the trials and 
vicissitudes of this life, and when the final day shall come I will return him to 
Thee as Thou didst give him to me, to be ju as the child of Mercy.” 


Then, let our judgment here be the same toward our fellow-men 
that we would have our fellow-men pronounce against us, that we may 
not be judged harshly at the final day. 

Mr. ALCORN. Mr. President, I do not intend to detain the Senate 
long. I rise for the purpose of taking the bearings of this case, in 
order that we may come back to the question before us. The speech 
of the i er Senator who has just taken his seat winds up with 
a sort o: 

“Hark! from the tombs a doleful sound, 
Reminding me that life is short; 
et 
And that we all must die, 
By and by. 

It would seem to me, from the Senator’s argument, if I stood out- 
side of the committee, that this report ought to be referred back to 
the committee, for the reason that a committee ought always to 
upon the facts of a case when they presentit to the Senate. I thought 
that the committee had upon the facts of the case presented 
in this report. I was led to believe that there was no question as to 
the facts; and if the Senator from Indiana, [Mr. Morron,] with his 
facile pen and his arguments, led my judgment and the judgment of 
the honorable Senator from Illinois to coincide with him for a tim 
even up to the appearance of that report in the Senate, it may affo 


some excuse why the argument of that Senator may hold my judg- ~ 


ment just a little ey ter 

I stood perhaps at first alone in the committee as one holding the 
opinion that the resolution ought to be one of expulsion. Believing 
that the Senate had jurisdiction either way, I yielded that opinion in 
order that the committee might harmonize upon the report that was 
presented to this body. That report came here without any written 
protest. The facts were stated by the report, fully reviewing the tes- 
timony, and there was no one at the time the report was made here 
who dissented from the facts. The only dissent made was made as 
to the conclusions of the report. 

The honorable Senator from Illinois asks whether the Senate will 
not believe Mr. CALDWELL upon oath. He has no right to ask me that 
question, when he stands here as the advocate of Mr. CALDWELL. If Mr. 
CALDWELL had submitted his statement upon oath and had submitted 
himself to be cross-examined, then the Senator might ask me whether I 
stood ready to believe Mr. CALDWELL on his oath ; but when Mr. CALD- 
WELL shrank from the ordeal, when he refused to submit himself to 
cross-examination, but studiously held back and refused to speak until 
the last witness on the part of the prosecution had spoken, the Sen- 
ator has no right to come here and ask me whether I will believe Mr. 
CALDWELL on oath. 

The Senator asks the question, where is Mr. Bayers? Go, sir, and 
ask Mr. CALDWELL where Bayers is. The Senate sought to find his 
hiding-place. Let the Senator ask Mr. CALDWELL, who had Mr. Bay- 
ers in his employ, who was his confidential friend, who had been as- 
sociated with him in business, and who, as the testimony goes to in- 
dicate, gave him a bribe for his vote. Ask Mr. CALDWELL where Mr. 
Bayers is, and why it was that he did not testify before the commit- 
tee. 


Mr. CALDWELL. I ask the Senator from Mississippi if he intends 
to intimate that I know where Mr. Bayersis? ` 

Mr. ALCO No, sir, I said no such thing. The Senator from 
Mississippi knows what he says, and hes with the responsibility 
attaching to a Senator upon this floor. I refer the Senator from Illi- 
nois to the Senator who holds a seat from Kansas as to the where- 
abouts of Mr. Bayers. I do not know that the Senator knows 
where he is. Ihave not said that he knew where he was. I have 
said that the committee knew not where he was. I leave the Senate 
to its own inferences. 

It is said that the testimony is mere hearsay, and that in the pages 
of this volume there can be found no proof that there was any cor- 
ruption used in the legislature of Kansas. I assert, in the language 
of the report, that the testimony is conclusive to the contrary. I go 
farther and say that there stand a cloud of witnesses going to show 
that the legislature of Kansas was corrupt to a degree that finds no 
2 in any case of which I have ever read or of which I have ever 

eard. It has given out a cloud of witnesses who have blackened 
each and every poge af that testimony with the evidence that corrup- 

nt 


tion prevailed i t legislature; that a saturnalia of corruption pre- 
dominated, insulting to the people of the State of Kansas and insult- 
en brought before this body. 


mew the Senate w. 
ut, sir, I rose, as I said a little while ago, not to review the facts 
of this case. I may at some subsequent period of this debate take 
up the facts, and go through with some of the points, the incontro- 
vertible points in this case. 
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The honorable Senator from Illinois says that the committee is per- 
secuting the Senator from Far be it from me to stand in 
the attitude of a prosecutor, much less that of a persecutor. A duty 
was devolved upon me as a member of this committee. That duty 
I sought to discharge. That 1 0 I did discharge, and I discharged 
it with all tenderness toward the gentleman whose reputation is 
unfortunately involved in this investigation; and I will say that if 
the Senate upon the hearing of this case, upon the reading of this 
testimony, can acquit him, I, voting in the opposite direction, will, 
nevertheless, congratulate him, and myself, that men more wise than 
myself, learned above anything I claim to be, upon full investigation, 
have acquitted him before the country, and T shall be glad of the fact. 

I yield to my heart upon all questions where there is a reasonable 
doubt arising from the evidence; but if the evidence is of such a char- 
acter as to exclude all reasonable doubt, it excludes the idea that the 
heart is to be consulted. Then it is a question where the judgment 
alone claims to be heard. When you show me a reasonable doubt aris- 
ing from the evidence, I stand ready to yield that doubt at all times 
in favor of the gentleman whose reputation is involved in this con- 
troversy. 

The honorable Senator from Illinois intimated that the press was 
Jenoa with this committee in this persecution of the Senator from 

nsas. Mr. President, there is no malice without a motive. What 
motive can there be to myself and the honorable Senator from In- 
diana to exclude the Senator from Kansas from hisseat on this floor ? 
What motive can there be with the press of the country to exclude 
the gentleman from his place here? Is there a motive that can be 
traced to any one, or supposed to exist in any one, that would seek 
to exclude the Senator from his place on this floor? Why, sir, every 
motive, every consideratiòn that exists, or that can be imagined, 
goes to show that each and every man stands anxious to ascertain in 
such a case the point where duty demands he shall go no further, but 
to grant the honorable Senator an honorable acquittal. I listened to 
this case patiently, day after day, week after week, trusting that in 
the end I might 105 able to find a reason sufficient to justify me in 
entertaining a doubt with regard to the character of this transaction. 
I repeat that it was not until every doubt was removed from my 
mind that I came to the conclusion to which I have come. 

But I said I came to the conclusion in order to harmonize the com- 
mittee. I did; and now I have a complaint to make, good-naturedly 
it is true; for 1 hold that the position assumed by the Senator from 
Illinois is a manly one. He comes frankly and states the fact that he 
has changed his opinion, and I justify him, even to the last moment 
of this discussion, in any change of opinion that the argament or the 
further examination of the testimony may go to show to be just and 
right. But I submit to the Senator that if he will examine this 
testimony with a little more care still, and lay aside those tender 
emotions which exist in the bosom of that Senator to a very large de- 
rree, if he will strip this thing of feeling and come to his judgment, I 

ieve, holding in high respect the judgment of that Senator, that 
he will change again, and that the Senate will witness that change 
before the conclusion of this question, for I hold that the evidence is 
indisputable. 

But, as I said, I rose to present the issue in this case. This mov- 
ing, working up and down and all over the question, first with regard 
to the facts and then the jurisdiction, and then in aud out again, so 
disturbs my thinking that I am not well able to decide, one-half the 
time, what the case is or what the question is, or how the Senate is 
arguing it. I propose, if the Senate will allow me, to present the 
issue in a form in which it shall not be misunderstood. 

Mr. CALDWELL’s defense presents two points of issue with the re- 

rt of the committee—one of fact and the other of jurisdiction, The 

tter goes to the establishment of a parliamentary procedent, and, 
reaching through the future indefinitely, ought to be determined un- 
encumbered by any incidental questions of the moment. To render 
the discussion less discursive, while at the same time taking up its 
= in the order of their succession, I propose that the Senate shall 

ecide in the first place, and separately, on the great question of 
right raised with such boldness in a defense that obtains special 
weight because of the authority with which it comes. 

The case of Humphrey Marshall is cited by Mr. CALDWELL in sup- 

rt of his views on the 9 Fe of jurisdiction. That precedent may 

dismissed briefly by objection to its relevance. The decision ren- 
dered there on the right of the Senate to act on a charge like that, 
arising out of a private transaction, has no bearing whatever on a 
question of the vee of the Senate to act on a charge like this, arising 
out of a senatorial election. 

The action of the Senate in the case of Asher Robbins, unlike that 
in the case of Humphrey all, embraces incidental points of 
analogy to the issue of jurisdiction raised by Mr. CALDWELL. So also 
of other precedents that have been cited in the course of this discus- 
sion. But while the decision in none of those cases was one of direct 
finding on the jurisdiction of the Senate in questions of bribery in 
senatorial elections, neither was the decision in any one of those cases 
made otherwise than in the teeth of a more or less considerable vote 
of dissent. And in measuring the value of these cases—analogies 
rather than precedents—we must recollect still farther that they have 
come down to us from a pene at which political opinion was strained 
in its constitutional renderings by the pressure which bore ultimately 
toward the destruction of all Federal authority. The cases cited con- 
stituting in no sense of the terms direct or conclusive precedents, con- 


stituting in truth, little more than analogies of very questionable au- 


thority on even the points they decide, the Senate may, therefore, 
go forward now to the question of jurisdiction in the present case 
unencumbered by the action or thinking of the past. 

The declamation of the defense is no doubt very ingenious. To an 
ordinary jury, to perhaps even an ordinary court, it might have been 
add with some effect; but addressed to this body of skillful 
lawyers and experienced men, I do not think if demands special con- 
sideration. 

The defense claims that we are powerless to act on such cases as 
that before us in the form pointed out by the resolution under discus- 
sion, because of our want of authority in the statutes. The jurisdic- 
tion of this body is assuredly not to be measured by that of ordinary 
courts. Is our pre to find guilty in trials of impeachment null and 
void because of the absence of an enactment defining the class of 
offenses which constitute subjects of impeachment? 15 our power to 
punish members for disorderly behavior inoperative because no law 

as been passed to define disorderly behavior? Is our power to “ ex- 
pel a member” impotent because the Houses of Congress have not seen 
proper to obtain the consent of another department of the Govern- 
ment to a definition of the circumstances under which either House 
shall see proper to exercise that right for the preservation of its own 
1 In all these instances the Senate is necessarily a law unto 
itself. 

The Constitution has conferred on the Senate the power of legisla- 
tion subject to external concurrences, But besides powers in com- 
mon, it has conferred on it special powers, powers in whose exercise 
it knows no counsels, no co-operation, save its own. The judicial 
functions of the Senate being final, being exclusive, shall it be said 
that they have been assigned to us in 8 without the necessary 
powers? Shall it besaid that powers conveyed exclusively and broadly 
can be exercised but under the authority and limitation of external 
consents? In trial of impeachments, in expulsion of members, in 
judging of “ the elections, returns, and qualifications” of members, this 
body willsurely never agree that it is incapable of exercising its special 
functions because of the absence of those external concurrences that 
constitute statutory law. Even though a Senate of to-day were to 
surrender its prerogative to the passage of laws affecting its exercise 
of these special powers, any succeeding Senate, with a more correct 
appreciation of its own dignity, would be perfectly justified in ruling 
pleas based on these laws inadmissible. 

The rights of the States have not on this floor a defender more 
jealous of their sanctity than I am. But to preserve them all the 
more surely, I must see to it that they be not again hurled into ag- 
gression upon the rights of the Federal authority. 

The refusal of this chamber to receive a Senator sent here by a 
State is certainly no affront to even the highest claims of her sove- 
reignty. In their relations with the Union, the States can surely not 
claim higher rights than those which apply between independent 
nations. And Von Martens tells us, in concurrence with other author- 
ities on international law, that “Every sovereign may dictate the 
conditions on which he will receive embassadors, and fix the manner 
of their reception.” Now, the Federal sovereignty having laid down, 
with the consent of the parties affected thereby, the conditions on 
which it will receive into its counsels representatives of the State sove 
reignties, these sovereignties can surely find no ground of offense in 
a rightful enforcement of those conditions. a 

The election of Senators, be it recollected, is totally distinct from 
what are known as the reserved rights of the States, Crested by 
the Constitution, that power began with it, and must be exercised 
in accordance with its provisions. Now, these to show very 
broadly that the creation of Senators by the States is not the exercise 
of a right absolute. Determining the time, place, and manner of the 
election of Senators is, it is true, conceded to the State; but the con- 
cession is made subject to a reservation to the United States of a 
superior right—a right to go behind the action of the State as to 
the time and manner. The creation of Senators being subject, in the 
first place, to the direction of the United States, and, in the next 
place, to the ratification of the Senate, it is in a certain degree made 
by the Constitution a concurrent power. 

The right of the United States to override the State in the essen- 
tial points of these senatorial elections—their time and manner—is 
not the only point from which they are seen to rest on concurrence. 
The action of the State may be set aside absolutely, and in a fashion 
that would have been a gross affront to the sovereignty of the State, 
if it were not demanded as an essential propriety of things, under 
the express right given to the Senate to expel any of its members, 
And surely, in presence of this grant of summary and arbitrary 

wer, squeamishness is out of place in hesitating to accept from the 

onstitution the minor power to go behind a formulary of State ac- 
tion under the assignment of thesenstoas “the judge of the elections, 
returns, and qualifications of its own members.” 

The judiciary has, of course, no right to go behind the text of law. 
But the legislature in electing a Senator occupies a very different 
relation to the Senate from that which it occupies to a judge in the 

of alaw. In the latter case it exercises an exclusive right ; 
in the former case the right which it exercises is concurrent. Shall 
this latter, a right of revision, of repudiation, be measured in its ex- 
ercise by analogies from a function confined to mere interpretation ? 
To do so were to confound all distinctions in the nature of thi . 


The governor and legislative officers of a State are not custodians 
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of the rights and mi ea! of this Senate. “It would,“ Rawle re- 
marks judiciously, “be inconsistent with the nature of such a bod 
to deny it the power to protect itself from injury and insult.” An 
in reference to the extreme right of the Senate to set aside the will 
of the State when even honestly and unquestionably expressed in 
the election of a Senator, Story says, justly: 

ao then, that this implied power of punishing what are termed contempts 
an 


ements of the privileges of the House is in reality the useful institution 
of a summary jurisdiction for the punishment of offenses substantially committed 


against the people. 

Now, the obtainment of a quasi right to a seat in this body by 
money is an act of contempt. To bribe the electors in an election 
for Senator is an “injury and insult” to the Senate, an offense “ com- 
mitted against the people.” And that class of wrong may, therefore, 
be held to be met in the Constitution by two distinct forms of 
remedy—one that of the summary power of expulsion, the other that 
of the right to judge of “ elections, returns, and qualifications.” For 
the reason that extreme powers ought to be held in reserve and 
exercised with reluctance, a body so sedate as this will not resort to 
the power of expulsion while it can discharge its duty to itself and 
the people under a milder form. And for the further reason that the 
case before us comes up in a form which brings it directly under the 
operation of the powers of the Senate as the Mage of elections of its 
members, I shall now glance briefly at the scope of those powers. 

The rights of the Senate over admission to its membership are con- 
veyed under three forms of inquiry. The investigation into “ quali- 
fications,” and that into “returns,” are specific duties; the inquiry 
into “elections” is a 5 duty, of which the others are two spe- 
cifications. Now, while the straining of the old doctrine of State 
sovereignty has asserted that the inquiry into “ qnalifications ” is 
limited by the terms of the Constitution, it has made the right of 
inquiry into the “ returns” practically null and void. But the gen- 
eral right of judging of elections has always been maintained in 
form by the routine which made the admission of Senators sub- 
ject to the consent of the Senate. And with this power remaining, let 
me now ask, what is its proper scope? A distinct term in the convey- 
ance of the authority under review, it implies necessarily something 
other than the terms of its context—* qualifications” and “returns.” 
In judging of “elections” outside questions of the “returns” and 
of the “qualifications” of the person returned, what function can 
be supposed to belong to us if we be incompetent to carry that right 
of judgment into questions of bribery? And if bribery be proved to 
the satisfaction of the Senate, does not the plea that the Senate has 
no power to purge itself from that act of contempt, to punish that 
offense against the people, within the purview of its special powers in 
the case, and without the consent of external concurrences, amount 
to something like a repetition of contempt ? 

As further argument appears to me to be unnecessary in meeting 
a defense so utterly untenable, I propose, in order to narrow down 
the discussion, and to separate a great question of precedent from in- 
dividual feeling, the following resolution: 

Resolved, That the Senate, acting as the judge of “ the elections, returns, and 
qualifications of its own members,” has the power under the Constitution to reject 


Senators-elect whose election shall have been proven to the satisfaction of the 
Senate to have been tainted by bribery, fraud, or intimidations. 


I ask that this resolution be laid on the table, and at the proper 
time I may call it up. I present it for the purpose of making the 
issne here, that we may have it discussed, and when we have dis- 
cussed and disposed of that issue, then we can go to the question of 


act. 

Mr. BUCKINGHAM. Mr. President, I have a few words to say on 
this question. I think the subject under consideration is one of great 
importance, because it is to affect the character of a Senator or the 
reputation of the Senate, either of which presents a question of deep 
interest. It appears to me that there have been many points sug- 
gested in this discussion which do not affect the real question, and 
that objections have been raised to the proceedings here which have 
no influence on the question at issue. cannot discuss this subject 
logically ; but I beg leave to present, as briefly as I can, a few reasons 
for the conclusion to which I have arrived in the present position of 
this question. 

What are the facts, or what is the statement? It 2 that Mr. 
CALDWELL and Mr. Carney were candidates before the legislature of 
Kansas for a seat in this body; that after the election Mr, CALDWELL 
received the certificate of election, and now occupies a seat here, In 
May last a committee was appointed to investigate his election, and 
that committee have made their report, and we are called upon to 
act apon that report. They say that Mr. CALDWELL was not duly and 
leg elected, and introduce a resolution to that effect. They sa 
in their report that the arrangement which Mr. CALDWELL made wit 
Mr. Carney to secure his election was corrupt, against public policy, 
eae in its character; that it contributes to destroy the 
purity and om of elections, and is not to be tolerated as a means 
of procuring a seat in this body. Upon this statement, sustained as 
the committee believe it is by proof, they report this resolution. If 
et I think they erred in not reporting a resolution for ex- 
pulsion. 

It is claimed that Mr. CALDWELL has violated no statute law, and 
that we cannot try him for an offense not defined by statute. I do 
not think we should be restrained by the technicalities of penal stat- 
utes as demanded by the argument of Mr. CALDWELL. If the in- 


aniey ee to the violation of a written law, the question could 
not be properly before us, but would be before a judicial tribunal. 

We are to judge of the election, returns, and qualifications of Mr. 
CALDWELL. No statute can determine what properties are necessary 
to qualify or disqualify a man for a seat in the Senate. That is left 
to the 8 of this body. If they think that fraud and bribery 
disqualify a man, and they find upon testimony that a man is guilty 
of frand and bribery, then, according to the position which should be 
first taken, they should find that he is not fitted or qualified to be a 
member of the Senate. 

What does qualification imply? It means something more than 
age, something more than a term of residence. Qualification means 
fitness, and a State cannot, as has been claimed, send a man to repre- 
sent it in this body, and hold him here, if the Senate should decide 
that either in mental or moral qualities he is unfit to be a member. 
If a State should send an insane man to represent it, it would be the 
duty of the Senate to say that he was not propany qualified, and re- 
fuse to admit him, or, if he had been admitted, to expel him. There 
might be a question as to the fact whether the man was insane, or 
not; but if that was proven beyond a doubt, there could be no ques- 
tion in relation to our duty. 

But it is claimed that we cannot take cognizance of acts of Mr. 
CALDWELL which transpired previous to his election to the Senate. 
Suppose a candidate for a seat in this body should enter a convention 
assembled for the purpose of electing a Senator, and with a bludgeon- 
maim or disable some members of that convention so that it dbe 
necessary to remove them, and they were not able te vote on the ques- 
tion, and n consequence of that very act that man should se- 
cure an election; would he be justly entitled to aseat? It appears 
to me not; and yet it would be an act committed prior to the elec- 
tion. But would he be duly and legally qualified ? I think not, and 
I certainly can see little difference in the result between the use of 
the bludgeon to disable and the use of money to bribe. 

It is claimed that this investigation has been e AP by malice. 
That is very possible; but that is not the question before us. The 
fact is that a committee have been ordered to make this investiga- 
tion, and they have made their report. It is said there is no legal 
proof to sustain the charge against Mr. CALDWELL or to sustain the 
report of the committee; that the testimony is hearsay testimony. 
Then reject it; that is all. 

It is claimed also that a great deal of this testimony is testimon 
which speaks of what another has done; that bribery has been charged, 
but Mr. CALDWELL has not been connected by testimony with that 
bribery. Very well; reject it all. If you cannot connect Mr. CALD- 
WELL with the bribe, you have no right to pass a resolution either to 
expel him or to vacate his seat. 

What is necessary in order to make bribery a disqualification? I 
know not the legal bearing of these questions, but it does appear to 
me that the bribery of a member of the 1 cy web without the con- 
sent or the connivance of the person elected should not make an election 
void when it has been secured by the requisite number of unbribed 
votes; and it also appears to me that when the person elected has 
been guilty of bribery, of bribery only in a single instance, of a 
single voter, his election should be held as void, even if he had the 
requisite number of votes exclusive of the person bribed. I may be 
mistaken in regard to this; but these are the views that I entertain. 

But suppose that you reject all the testimony which the Senator 
from Illinois declares has no bearing upon this subject ; the testimony 
of men who come forward and swear that Mr. CALDWELL did bribe 
certain members of the legislature, when those members come forward 
and swear that they were not bribed by him ; suppose you reject it 
all as though it had no bearing upon the question before us, then 
what? We come to this single fact, that though CALDWELL has not 
bribed Bayers, nor Legate, nor other members of the legislature, yet 
it is acknowledged by him, admitted by all, that while Carney was a 
candidate for the Senate, B according to the argument of the 
honorable Senator from Illinois, he swears he was not, and the honor- 
able Senator gives full credit to the testimony of Carney upon that 
pone while he rejects his testimony upon every other,) it is admitted 

y Mr. CALDWELL himself that he paid $15,000 to have Mr. Carney 
withdraw from the canvass, and to exert his influence over his friends 
to secure the election of Mr. CALDWELL. 

Now, with this state of facts, my mind rushes at once and without 
hesitation to the conclusion that the means which he used to procure 
his election were corrupt and against public policy, and I can come 
to no other conclusion. 

Mr. CALDWELL claims that this was a private transaction between 
citizens, neither of whom occupied an official position ; that it is not 
decl illegal by statute, and therefore he is not to be judged guilty 
of an offense. But this transaction, however private and outside of 
official position, was to affect the public; it was to affect national 
legislation and high official appointments ; it was to form a compo- 
nent part of this Senate, which, in connection with the House of 
Representatives, marks out a policy which may ghee ed? general pros- 
perity or bring general disaster to the people. I submit that such a 
private and unofficial transaction as this, even if undefined and un- 
prohibited by statute, should make an election void or lead to expul- 
sion ; and I cannot but find that Mr. CALDWELL has secured his seat in 
this Senate by means which contributed directly to destroy the free- 
dom of election, so that he has no right to it. Suppose a man shonld 
murder a member of a legislative body for the purpose of getting him 
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out of the way and thereby secure his election, should we fold our 
hands so that he must remain and take part in 8 policy 
ard in molding the institutions of our country because the act was 
committed prior to his election? I think not. 

Mr. President, I cannot rid my mind of the conviction that the pay- 
ment of money to Carney was as much a wrong as the payment of 
money for votes. It was using money for the direct p of re- 
moving an obstacle which was rightfully and propeny in the path of 
CALDWELL, and he had no more right nor was there any more pro- 
priety in his paying money to remove an obstacle that lay in the 
mind and will of Carney, t there would have been in paying 
money to change the purpose of a man who intended to defeat him 
by his vote. 

I shall give my vote for the resolution with great personal pain, 
regretting that a sense of public duty urges me to an act that will 
also inflict pain upon one with whom I have had no other than 
pleasant personal and official intercourse. 

I verily believe that if by the action of the Senate you declare that 
Mr. CALDWELL was properly elected, and, in spite of the means used in 
that election, is duly qualified for the position which he occupies—if 
you do not condemn the arrangement into which he entered with 
Carney, by which he secured his election—you will write purity and 
honesty upon every election, no matter how fraudulent the means 
which may be used to secure it, and will strike a blow at the honor 
and dignity and integrity of the American Senate which will rob us of 
the respect and confidence of a wise, intelligent, and patriotic people. 
4 Tha RESIDENT pro tempore. Is the Senate y for the ques- 

on 

Mr. SCOTT. I understand that the Senator from Indiana [Mr. 
Morton] desires to speak upon this question, and is not in physical 
condition to do so to-day. I also desire myself to say a few words 
upon it, We have now sat to the usual hour of adjournment. If 
there is executive business to transact, I will move that the Senate 
proceed to the consideration of executive business. 

Mr. RAMSEY. There is executive business. 

Mr. SCOTT. I move that the Senate proceed to the consideration 
of executive business. 

The motion was agreed to. 

COMMITTEE ON THE REVISION OF THE LAWS. 

Mr. CONKLING. Iask leave to offer the following resolution: 

Resolved, That the Committee on the Revisiou of the Laws have leave to sit 
during the vacation. 

The resolution was considered by unanimous consent and agreed to. 

EXECUTIVE SESSION, 

The Senate proceeded to the consideration of executive business. 

After twenty-five minutes spent in executive session the doors were 
re-opened; and the Senate (at four o’clock and twenty-five minutes 
p. m.) adjourned. 


IN THE SENATE. 


FRIDAY, March 14, 1873. 


The Vice-President resumed the chair. 

Prayer by Rev. J. P. Newman, D. D. 

The journal of yesterday’s proceedings was read and approved. 
KANSAS SENATORIAL ELECTION. 


The VICE-PRESIDENT presented the memorial of R. McBratney, 
asking that the papers touching the senatorial election in Kansas be 
taken from the table and referred to the Committee on Privileges and 
Elections; which was ordered to lie on the table. 


SUBSIDIES TO STEAMSHIP LINES. 


Mr. CHANDLER. I offer the following resolution, and ask for its 
present consideration: 

Resolved, That the Committee on Commerce be authorized and directed to sit 
during the recess, and to investi: and report upon the subject of sabsidies to 
8 lines, and what lines, n any. should be subsidized; also, upon the pro- 

pa; ailde; 


ety o ng bounties to shi rs; and that in the beggars = of this dut; 
R 8 Philadelphia, New York, and Boston, and have power 50 
take testimony and send for persons and papers, and employ a stenographer; and 
that the expenses attending this investigation shall be paid from the contingent 
5 5 3 Senate, upon vouchers approved by the chairman of the Committee on 

Mr. CASSERLY. I am inclined to think that that resolution is one 
of too much importance to be considered to-day. If there is to be any 
examination as to the building of ships in this country, the committee 
ought to visit the Pacific coast, where there is the finest body of pine 
timber probably in the known world to-day. I ask the Senator from 
Michigan to consent that the resolution may lie over until to-morrow, 
so that the general purport of it may be better considered. 

Mr. C DLER. I have no objection, if the Senator desires it, to 
insert“ California.” A sub-committee might be sent to California to 
take testimony on this subject, and I should have no objection to such 
an addition to the resolution. I will state to the Senate that the sub- 
sidies pressed upon this body and the other House daring the last ses- 
sion amounted to over $60,000,000 ; and it is important, if we are to 
3 on that subject, that we should have the testimony before the 


y- 
Mr. HOWE. Let the resolution be reported again. 


The chief clerk read the resolution. 

Mr. DAVIS. I think the resolution ought to be printed. 

Mr. CASSERLY. My motion was that the resolution lie over until 
to-morrow and be printed. 

Mr. CHANDLER. Certainly. 

The VICE-PRESIDENT. A single objection carries it over. 

Mr. CHANDLER. I give notice that I shall call it up to-morrow 
meine. 

The VICE-PRESIDENT. If there be no objection, the resolution 
will be ordered to be printed. 


EX-SENATOR PATTERSON, OF NEW HAMPSHIRE. 


Mr. ANTHONY. [I offer the following resolution, and ask that it be 
laid on the table and printed: 

Whereas at the last session of the Senate a resolution was reported, from the 
select committee on evidence affecting certain members of the Senate, “That 
James W. Patterson be, and he is hereby, e led from his seat as a member of 
the Senate ;” and whereas it was manifestly impossible to consider this resolution 
at that session without serious detriment to the public basiness; and whereas it is 
very questionable if it be competent for the Senate to consider the same after Mr. 
Patterson has ceased to be a member of the body: Therefi 

Resolved, That the failure of the Senate to take the resolu into consideration 
is not to be interpreted as evidence of the approval or disapproval of the same. 

Resolved further, That Mr. Patterson have leave to make a statement, which 
shall be entered upon the journal of the Senate and published in the CONGRES- 
SIONAL RECORD. 

The VICE-PRESIDENT. The resolution will lie on the table and 
be printed. ‘ 
PETITIONS AND MEMORIALS. 

Mr. HOWE. Yesterday I asked leave of the Senate to present a 
petition, which I hold in my hand, and which I ask leave, once more, 
to present to the Senate. It is the petition of John Alsop, who says 
he is the great-grandson and co-heir of Thomas Jenkins, deceased, 
and, as such, is interested in the French spoliation claims, so called. 
I ask leave to present this petition, and to have it referred to the 
Committee on Foreign Relations. I ought to say in the outset, what 
doubtless is not already forgotten, that yesterday, upon a call of the 
yeas and nays, the Senate refused to receive this very petition. It 
was said then that the Senate had at some former period decided 
that petitions 217 65 to legislation could not be received at a session 
of the Senate called for executive purposes. It is well known to the 
Senate that I lay claim to none of the learning which belongs to the 

I assumed that such a decision had been made, because it was 
so said. It was said on the authority of my friend from Maine, [Mr. 
HAMLIN,] who is not now in his seat. But since that allegation was 
made, with the help of others I have made some effort to find the 
decision. I have not succeeded. On the contrary, I have not looked 
at the journal of a single called executive session where petitions 
have not been received. 

I hold in my hand the journal of the called session of 1871. I find, 
on the 24th of May af that year— 

Mr. ANTHONY presented the petition of Flanagan, Bradley, Clarke & Co., and 
others, whose claims were presented for adjudication before the mixed commis- 
sion, under the convention of the 25th April, 1866, &. 

And that petition was received and referred to the Commitiee on 
Foreign Relations. 

Two years before that, in 1869, “ Mr. HAMLIN presented the me- 
morial of Adolph Kuehn, praying the difference of pay between first 
sergeant and second lieutenant,” for a certain period of time; and that 
pranon was received and referred to the Committee on Military Af- 

airs, 

In 1867,a petition was presented to the Senate by Mr. Cole, of 
California, which was received on the 5th of April, 1867, and referred 
to the Committee on Military Affairs. 

In 1865, “Mr. Nye presented resolutions of the legislature of 
Nevada, in favor of the establishment of railway communication be- 
tween the navigable waters of the Pacific and the mining districts of 
Navata A which were read, laid upon the table, and ordered to be 

rinted. 
z In 1863, “Mr. Lane, of Kansas, presented a petition from Gilbert 
promen The petition was received and referred to the Court of 

aims. 

On the 18th of March, 1861, at a called executive session, when the 
Senator from Maine [Mr. HaMLin] was Vice-President of the United 
States, he “laid before the Senate a letter of the governor of the 
State of Indiana, communicating a copy of a joint resolution passed 
by the legislature of that State on the 11th instant, requesting Con- 
gress to call a convention of the States to take into consideration the 
pe ste of amending the Constitution so that its meaning may be 

efinitely understood in all seetions of the Union.” That was read, 
and it was “ordered that it lie on the table and be printed.” 

On the 15th of March, 1849, “Mr. Atchison presented a memorial” 
rom certain parties; which was referred to the Committee on Indian 

airs. 

On the 19th of March, 1845, Mr. Dallas, who was then Vice-Presi- 
dent, “ presented a joint resolution of the legislative council of the 
Territory of Wisconsin, asking that provision may be made for taking 
a census of the inhabitants of that Territory.” He also presented 
memorials from the legislative council of that Territory on several 
subjects, and “the resolutions and memorials were ordered to lie on 


the table.” 
In 1829, (as far back as that,) “ the Vice-President laid before the 
Senate a memorial of Messrs. Gales & Seaton soliciting a subscrip- 
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tion in behalf of the United States toa proposed compilation of exec- 
utive and le ive documents connected with the history of Con- 
gress anterior to the year 1815. The memorial was read.” 

If precedents could establish anything, it seems to me these pre- 
cedents must have settled the propriety of receiving petitions. 

Mr. SHERMAN. It was done by unanimous consent, without ob- 
jection. By that kind of logic I can show that there are no rules in 
the Senate at all, because every rule of the Senate has been violated 
by unanimous consent. Unless the point was made, I insist that a 

recedent was not established by the Senate, because every rule has 

n violated. There is no rule on the whole list but what has been 
waived over and over again by unanimous consent; but that does not 
establish what the rule is. 

Mr. HOWE. I am obliged to the Senator from Ohio for the sugges- 
tion. I have to say in reply, first, that there is no rule, no one asserts 
that there is a which forbids the reception of these petitions ; 
and I should have sup but for the suggestion of the Senator 
from Ohio, that when I show, year after year for a long series of 
years, that petitions have been received, have been offered by one 
Senator after another, and received by one Senate after another, and 
without objection in any single instance, it would afford a fair pre- 
sumption for concluding that the practice was not objectionable, and 
that whenever the objection was made it was made without reason, 
and not with reason. 

Mr. President, when a body of men like those who usually occupy 
these seats undertake to be sensible, and merely sensible, they are 
very likely to succeed; but when we undertake to be learned, we are 
not so dead sure of a triumph. Why, sir, one of the first utterances 
of that parliamentarian who now occupies the chair, who has been 
as long acquainted with the usages of this body as any one who now 
occupies a seat upon the floor, was that “petitions and resolutions 
are still in order as momma business in the morning hour,” and pe- 
titions were presented and were received. I take it, that is pretty 
tolerable evidence that the reception of petitions, as such, is not ob- 
jectionable unless you think of it and resolve to feel unhappy about 
it. Nay, Mr. President, although the fact does not appear and should 
not appear from the reading of the journal, yet when you turn to the 
CONGRESSIONAL RECORD, which as a transcript of what takes place 
in the Senate is as likely to be accurate as the journal which is kept 
by the Secretary of the Sg Gra a you turn to the CONGRESSIONAL 
RECORD you find that this very petition was offered yesterday, was re- 
ceived without objection, was referred without objection to a com- 
mittee; that other petitions were offered by myself, were received 
without objection; that then the honorable Senator from New York who 
sits behind me [Mr. FENTON] asked to present a petition, and there- 
upon the Senator from Ohio [Mr. SHERMAN] intervened with the re- 
mark that the reception of petitions had been objected to on a former 
day, and that he thought it objectionable. Thereupon the Chair not 
only ruled ont the petition offered by the Senator from New York, 
but I believe he ruled that the petitions which I had offered were not 
in order, and that the petitions which had been received and had 
been without objection referred to a committee should not be re- 
ceived; at all events they were not received. Afterward there was 
a debate and a vote of the Senate, and somehow or other the petitions 
were recalled from the committee and put back in my hands. All this 
I cite as evidence that there really is no sort of objection to receiving 
petitions here in an executive session. 

It was said yesterday that it was a step tending to legislation. 
Well, Mr. President, considering that we are paid by the year, al- 
though paid a very inadequate sum I admit, which is a surprising 
thing when we remember that we pay ourselves, [laughter ]—consid- 
ering that we are paid by the year, what if we should take a step 
tending to legislation? Is not this on the whole rather a favorable 
i aire for doing it? Ought you not to be encouraged by the 
reflection that you cannot take a step which hurts, because you can- 
not mature anything until the House of Representatives comes here 
and seconds your iniqu 

Mr. CARPENTER. 
tion? 

Mr. HOWE. Yes, sir. 

Mr. CARPENTER. Upon that theory, would it not bea great deal 
better to have the Houses sit separately—to have the Senate sit, for 
instance, in May, June, and July, and the House in August, Sep- 
tember, and October, thus avoiding all the confusion that arises from 
running backward and forward, and let one House do all their busi- 
ness, and then another come here and do theirs? Would that fulfill 
the pu of the Congress of the United States with two Houses? 

Mr. HOWE. O, no; not at all. 

Mr. CARPENTER. Still, it would “ tend to legislation.” 

Mr. HOWE. I think it is better to have the House here. I think we 
can do business better and faster when the two Houses are here; but 
if you should happen, when the House is not here, to take a step to- 
ward wise legislation, I do not think the country would whine; and 
if you should take a step toward bad legislation when the House is 
not here, I do not think the country would whine, because it cannot 
become legislation until the House comes here. 

Why, sir, the honorable Senator from Michigan [Mr. CHANDLER] 
has just offered a resolution here, which was read, and you have 
ordered it to be printed. Will the Senator from Ohio pretend that 
that is not a step toward legislation? Will any one pretend that it 
is not? When went there by a day of an executive session of the 


ity? 
will my colleague allow me to ask him a ques- 
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Senate that there was not something done which tended to legisla- 
tion? The Senator from Ohio knows, and you know, Mr. President, 
and many others now on this floor remember, that in 1861 there was 
an executive session of the Senate called, like this, and which held 
these seats for weeks, I think for something like six weeks, and there 
was scarcely a day of all those weeks on which there was not more or 
less work done which tended to legislation. 

Now, Mr. President, in conclusion I must say I have an honest hope 
that the Senate will conclude that the mistake it made was yester- 
day, and not that all the previous action of all previous Senates has 
been a mistake; and I am in hopes that this Senate will, upon re- 
flection, conclude todo what all other Senates have consented to do— 
allow petitions to be received at your desk and go to the committees 
if you have them, and, if not, lie on the table until you have commit- 
tees proper to receive them. Af all events, I renew the request once 


more. 

Mr. CARPENTER. I do not understand that there is any partic- 
ular emergency about either of the petitions presented by my hon- 
orable colleague. One asks that legislation may be had which I 
understand has already been had. That would answer that. I un- 
derstood the Senator from Minnesota, [Mr. Ramsey,] the chairman 
of the Committee on Post-Oflices and Post-Roads, yesterday to say that 
the prayer of one petition had already been embodied in the legisla- 
tion of the last session. I believe the other petition relates to the 
French spoliation claims. If either of them demands the immediate 
attention of the Senate without the presence of the House, it is un- 
donbtedly the one referring to the spoliation bill, which has not been 
pending above about a century in both Houses of Congress. 

But the real question is, not whether the Senate could do such a 
thing, but whether the Senate alone, at an extra session, should enter 
upon business which belongs to the Congress of the United States. 
The Senate, of course, could receive petitions; the Senate could per- 
haps pass bills; but the question is, whether it would be proper to 
do it. The ruling that was made yesterday, as I unders ‘it then 
and understand it now, is following the precedents that have been 
determined by the Senate where the objection was made. 

Mr. HOWE. I was going to ask my colleague if he had seen the 
precedents himself. 

Mr. CARPENTER. No; I have not. As there are several hundred 
volumes of journals of the Senate and House, I have not had time to 
examine them since yesterday fully; but it was stated in the Senate 
yesterday that, iu one or two cases where the matter had been called 
directly to the attention of the Senate by an objection, petitions had 
been excluded. 

Mr. HOWE. So I understood. 

Mr. CARPENTER. I assume that to be the fact. Now, then, the 
only question is, whether at this session of the Senate alone, not a 
session of Congress, we had better (because that is what it comes to) 
enter upon legislation which can only be perfected by Congress, and 
not by the Senate. There are many things which the Senate is com- 
petent to do at this session, and about which, of course, petitions 
would be perfectly proper, and of course would be received; but it is 
conceded that, at the present session, nothing can be accomplished in 
regard to these matters; and the question is whether, when the ob- 
jection is made to receiving these, the Senate had better receive them. 
If so, I do not see where the Senate is to 5 The Senate had better 
receive bills that tends to legislation; had better consider them; had 
better pass them. Ido not know but that there is a constitutional 
objection to that; I am not certain on that point. Whether a session 
of the Senate alone could pass bills which would be regarded as passed 
by one Honse of Congress is, to my mind, open to examination, to say 
the least of it. But if we could do one we could the other, and if we 
ought to do one we ought to do the other, which my colleague himself 
concedes would be improper, and not a very profitable way of doing 
business. 

Mr. SHERMAN. Mr. President, my friend from Wisconsin [Mr. 
Howe] seeks to establish a precedent. I submit to him whether on 
the whole, if we are to do that, it is not better for us to establish the 

recedent that the Senate shall not undertake to do what it cannot 

o. The Senate is always disposed to exercise all the power it pos- 
sesses, and sometimes we go a little beyond the line. Now, when the 
point is distinctly made, I submit to the Senator whether it is not 
better for the Senate to be content with what it has the right to do, 
rather than to undertake to do what it has not the right todo. The 
Senate has no power at this session to do anything of a legislative 
character. All legislative power isconferred upon Con , and both 
Houses must be in session at the same time or legislation cannot be 
done; and then the Constitution porga that neither House can ad- 
journ more than a specified number of days without the consent of 
the other. If this petition is in the nature of legislative business, it 
is the business of Congress, not the business of the Senate alone, 

The Senate for certain purposes is a distinct political body, perform- 
ing other duties besides those of legislation. The Senate shares with 
the President in the executive power. In certain cases it shares in 
the judicial power; in certain other cases it shares in the legislative 
power, but when it shares in the legislative power it must be asa 
part of the Congress assembled, and the two Houses of Congress 
must both be in session. 

It is true, Mr. President, that this is not a very material matter, 
and I only alluded to it yesterday because I thought that on the 
whole we had better not present petitions and have them referred at 
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this session. Why refer petitions now? They cannot be acted upon 
at this session if they are of a legislative character, and the commit- 
tees to which they are referred fall with the session, and new com- 
mittees may be appointed at the next session of the Senate. No 

therefore, is made; so that the attempt to hold out the idea 
that we are considering petitions is a deception, for we have no right 
to consider them. 

Therefore, since the point of order is made, I submit to the Senate 
whether we ought not now to settle forever the question that this 
body has no power, when separated from the House of Representa- 
tives, when not in Congress assembled, to do anything of a legislative 
character. The various propositions which have been made here 
since this session commenced are all right. We have the power to 
pass upon the election and qualifications of our members, upon their 
right to hold seats here. Each House is by the Constitution the 
jigs of that question, and we may act upon it. We are not in Con- 
gress assembled, but we may pass on executive business. We may 
continue our committees; we may direct our committees during the 
vacation to perform certain duties. We may do that under the rules 
of the Senate, because the Constitution authorizes each House to 
prescribe rules for its own government. Hence we may, under our 
rules, continue our committees in action during the vacation. There- 
fore, the resolution offered by the honorable Senator from Michigan 
this morning is ectly within our power. We may continue all 
our committees during the vacation, because it is a power expressly 
given to us by our rules, and those rules are authorized by the Con- 
stitution of the United States. 

But, sir, the same Constitution declares that all legislative power, 
everything that affects be muse gti which makes laws, shall be done 
in Con assembled. These petitions are not addressed to the 
Senate; they are addressed “ to the Senate and House of Representa- 
tives in Congress assembled.” Why, therefore, receive petitions not 
addressed to us? If a petition is addressed to me as a member of the 
Senate, or even in a semi-official capacity, I cannot present it under 
the rules and usages of the Senate, It is sometimes done without ob- 
jection ; but whenever the objection is made and it appears that a 
communication sent to the table is addressed to me as a member of 
the Senate, and not to the body, it is excluded by the well-established 
custom of the Senate. These petitions are not addressed to the Sen- 
ate; they are addressed to Congress, seeking for legislation. 

While this is not a very important matter, I do think that when 
the question is made, when the point of order is raised, the true way is, 
ifyou please, to file the papers with the Clerk and let them be presented 
at the next session; and I find that this very course was adopted at 
one time ten years ago when Vice-President HAMLIN was in the chair. 
I will read a akort extract from the Globe to show that this precise course 
was adopted. Petitions were filed—not referred, but filed and kept 
notil the next session. This wasin the called session of March, 1861: 


PETITIONS. 


Mr. POWELL. I present a petition of various citizens of Superior, Wisconsin, 

pryn for the adoption of the Crittenden compromise, 

A — hat can hardly be presen I apprehend, at this session. 

‘We cannot do any legislative business, and I think it improper to present petitions 
for matters of legislation. 

Mr. POWELL. Why not? 

Mr. FESSENDEN. Congress is not in session. 

Mr. POWELL. I am aware of that. I merely wish to present the petition and let 
it lie on the table. 

Mr. FESSENDEN. My question was as to the propriety of presenting it at all. It 
isa 1 It for legislation. I raise the Emre upon the propriety of 
it. It is nothing in reference to the petition itself, but simply because I doubt 
whether there is any propriety in receiving it. 

Mr. POWELL. I can see no impropriety in that. The petition is addressed to the 
Senate, and is respectful in its terms. 

The VICE-PRESIDENT. Does the Senator from Maine raise the question? 

Mr. FESSENDEN. Yes, sir. 

The VICE-PRESIDENT. The impression of the Chair is, that such communications 
have been received at previous sessions, simply for the purpose of placing them on 
the files of the Senate, and not for the action of the Senate. 

Mr, FESSENDEN, Very well, sir; I take no 1 x 
1 een This communication, t fore, will be placed on the files 
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That was the course which was then pursued. 

Mr. HOWE. What is the date of that? 

Mr. SHERMAN. March 13, 1861. And that is all that is said about 
it. If that course is desired to be pursued now, I shonld be willing to 
follow that precedent; but when the point is made, and petitions ad- 
dressed to Congress in its legislative capacity are presented to us, I 
think we ought, whenever the objection is taken, to simply refuse to 
receive them; or, if we receive them, simply place them on our files 
for reference at the next session of Congress. It is a consump- 
tion of time if we spend the morning hour here in receiving petitions. 
The debate on this very petition has cost ns already fifteen or twenty 
minutes to-day. There is no use in it, noobjectin it. Any Senator may, 
if we establish the precedent the Senator from Wisconsin desires, pre- 
sent petitions which will probably lead to debate and controversy, 
and this session, which is called for executive business in regard to 
matters in which we share the executive authority of the Govern- 
ment, will be converted into a quasi legislative session at the will of 
any Senator. 

I hope, therefore, my friend from Wisconsin will not feel offended, 
will not feel that we are violating the constitutional right of petition, 
when we simply say that now we wiil not receive a document that is 

d to Congress assembl 


Mr. ANTHONY. The precedents in this case are clearly upon both 
sides. It seems to me that the precedent which has been quoted by 
the Senator from Ohio is the proper one, that we should receive the 

titions, not refer them nor act upon them, but Di them upon the 

les of the Senate. A great deal is due to the right of petition. 

Mr. SHERMAN. I have no objection to that, pe y. 

Mr. ANTHONY. If the precedents are not uniform, I think we had 
better take the most liberal construction of the rule. Yesterday I 
supposed that the precedents were the other way, although I was sur- 
8 7 to find it so stated, for my recollection corresponded with what 

as been read by the Senator from Wisconsin and the Senator from 
Ohio; but it was stated all around the chamber that the precedents 
were all against the in i of petitions, and certainly it is desir- 
able that we should stand by our precedents. But since they are on 
both sides, I think the best plan is that su by the Senator from 
Ohio, to receive poe and place them on the files of the Senate. 

Mr. HOWE. I agree with my colleague that the petitions I have 
urged upon the attention of the Senate are not of any vital impor- 
tance. If they are not received at all, I do not know of any great 
interest in the country that is likely to languish. The point I was 
trying to show was, that you could receive them without striking a 
deadly blow atany t interest of this country. 

The Senator from Rhode Island has just remarked that the prece- 
dents seem to be on both sides. No, Mr. President; I do not so under- 
standit. So far as we have any precedents, they are on one side—on 
the side of receiving petitions. The Senator from Ohio mentions a 
case where a petition was received and was not referred. I have 
cited a ae many cases where they were received and referred. 

Mr. SHERMAN. All our rules are violated by common consent, 
but those cases are not precedents. A precedent is set only where 
objection is made, and a ruling is had as to theright of the case. 
Every rule is violated by unanimous consent, as a matter of daily 
occurrence. 

Mr. HOWE. But where from the foundations of the Government 
until yesterday you do a thing right along without an objection, it 
rather argues to my mind that you hats not any rule againstit. That 
is the deduction I was trying to draw, and to enforce on the atten- 
tion of the Senate—that there was no rule against it, or that all Sen- 
ators and all Senates would not have acted in violation of it, as they 
have, if you have such a rule. Now, I have not any sort of objection 
to the laying of these petitions on the table. I care but very little 
what disposition the Senate makes of these particular pieces of paper. 

The Senator from Ohio, however, makes an argument, upon eco- 
nomical considerations, that if we once establish the rule of receiving 
petitions, it may lead to the iar sagen of a great deal of time. In 
reply, I show him that from the foundation of the Government you 
have received petitions, and in all that time you have not w: s0 
much time in the receipt of petitions as has been expended yesterday 
and to-day to exclude them, and to exclude these particular petitions 
from the Senate. So I think, on the score of economy, you had better 
go along as your fathers have gone, rather than undertake to blaze 
out new paths in the wilderness of legislation. 

The VICE-PRESIDENT. Does the Senator from Wisconsin offer 
this petition ? 

Mr. HOWE. Yes, sir; I offer the petition. I send it to the Chair. 

Mr. SHERMAN. I move that it be received and placed on the files 
of the Senate without a reference. 

The VICE-PRESIDENT. The Senator from Ohio moves that the 
petition be received and placed on the files of the Senate. 

Mr. FENTON. Isa motion necessary to that end? 

The VICE-PRESIDENT, The Chair is informed that yesterday 
the Senate decided not to receive petitions at this session. Of course 
the Chair must be governed by the decision of the Senate on a direct 
vote, whatever may have been the action of the Senate in years past. 

Mr. SHERMAN, Iam willing to withdraw the objection, or let it 
stand, whichever is the best course. My honorable friend from New 
York seemed to object to my motion. 

Mr. FENTON. No. 

Mr. SHERMAN. Iam willing to receive the paper, and file it and 
take care of it until the next session. 

Mr. CARPENTER, For the mere purpose of ascertaining for my 
own information whether the presentation of such petitions be proper 
55 I object to receiving the petition, and ask a ruling of the 

air. 

The VICE-PRESIDENT. The Senator from Wisconsin objects to 
the reception of the petition. 

Mr. FENTON. at is the decision of the Chair, Mr. President! 

The VICE-PRESIDENT. According to the action of the Senate 
yesterday, the petition cannot be received. The Chair must be gov- 
erned by the direct vote of the Senate in that matter. 

Mr. HOWE. Well, Mr. President, I suppose, then, the Chair will 
sustain the objection and rule the petition not in order. Will not 
the Chair consent to submit the question to the Senate once more, in 
view of the fact that the Senator from Ohio, who was yesterday op- 
posed to the reception of petitions, is to-day in favor of it? 

Mr. SHERMAN. Not at all. I am opposed to the reception of 
petitions, but at the same time I am willing to get rid of them in the 
quickest possible way. What is the use of receiving them? I shall 
vote just as I did yesterday if the question comes up. 

Mr. HOWE. I see I was misled by the Senator. I sup , when 
he moved to receive it, that he was in favor of receiving it. I beg his 
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pardon for the mistake into which I fell. [Laughter.] I am every 
moment e ing my ignorance of parliamentary ways. [Laughter.] 
I ask the Chair now, however, to be enough, as there may be 
some other Senator who is in favor of receiving petitions who was 
opposed to it yesterday, to submit the question 5 the Senate. I do 
not like to take an 7 05 

The VICE-PRES T. Certainly, the Chair has no objection to 
submitting the question to the Senate, and the Chair submits it. The 

nestion is, shall the petition presented by the Senator from Wiscon- 
sin [Mr. Hower] be received by the Senate? 

Mr. HOWE. Let us have the yeas and nays once more. 

The yeas and nays were ordered; and, being taken, resulted—yeas 
24, nays 32; as follows: 

YEAS—Messrs. Alcorn, Ames, Bayard, Bogy, rly, x 
Dennis, Fenton, Gordon, Rane of ay Howe Tall. Mein etal 0 
bh recede 3 Ransom, Saulsbury, Schurz, Spencer, veges, Thurman, and 

NAYS—Messrs. Boreman, Buckingham, Carpenter, Conkling, Conover, Dorsey, 
Ferry of Connecticut, Ferry of Michigan, Flanagan, Frelinghuysen, Goldthwaite, 
Hamilton of ewig Hitchcock, Ingalls, Jones, Lewis, Logan, McCreery, Mit- 
chell, Morrill of Maine, Norwood, Oglesby, Patterson, Pratt, Ramsey, Sargent, Scott, 
Sherman, Stewart, Tipton, Wadleigh, and Wright—32. 

ABSENT—Messrs. ‘Anthony, Brownlow, Caldwell, Cameron, Chandler, Cla: 1 
Cragin, Edmunds, Gilbert, Hamlin, Johnston, , Stevenson, Stockton, = 
ner, and West—16. 


So the Senate refused to receive the petition. 


ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. Morton on the 6th instant: 

Resolved, That ALEXANDER CALDWELL was not duly and l y elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

Mr. SCOTT. Mr. President, without indulging in any preliminary 
remarks, such as might be suggested by the gravity and importance 
of this occasion, I will at once approach the question which is pre- 
sented by the report of the Committee on Privileges and Elections; 
and we find that question not only suggested, but actually presented, 
by the report, with its accompanying resolution. Let me call atten- 
tion to it by quoting from the report: 

It has been a subject of disenssion in tho committee whether the offenses of 
which they believe Mr. CALDWELL to have been guilty should be punished by ex- 
pulsion or go to the validity of his election, and a jority are of the opinion that 
they go to the validity of his election, and had the effect to make it void. Where- 
ae e committee recommend to the Senate the adoption of the fullowing resolu- 

on. 

It will be observed that the finding of the committee is based, not 
upon what they have found the mem of the Kansas legislature to 
have been guilty of, but upon what they find Mr. CALDWELL to have 
been guilty of. Lest that point escape attention, let me again call 
attention to their own language: 

— 5 has been a 1 of bo peri om ä ee Krete, col N car 
10 believe Mr. CALDWELL š 
sion wee the validity of his election. ee 2 8 

In this connection, and before I proceed further, let me call atten- 
tion to the finding of the committee upon the questions of fact as to 
the legislature itself, for it will, perhaps, be necessary to consider this 
question in both its aspects, namely, as to the effect which the action 
of the legislators may have upon Mr. CaALDWELL’s election, and as to 
the effect which his own acts may have upon his right to hold his seat 
here. There is one specific transaction, to which the committee refer, 
with Governor Carney, and I quote their language to give tlie concla- 
sion at which they arrived as to it: 

It was an attempt to buy the votes of members of the legislature, not by bribing 
them directly, but through the manipulations of another. The purchase-money 
was not to go to them, bnt to Mr. ey, who was to sell and deliver them with- 
out their knowledge. That Mr. CALDWELL did procure the votes of members of 
the legislature, friends of Mr. Carney, ignorant of the fact that Mr. Carney was 
making merchandise of bis political character and influence, and of their friend- 
ship for him, for which he was to receive a large sum of money, the evidence leaves 
no reasonable doubt. 

The finding of the committee is that, so far as the friends of Mr. 
Carney are concerned, who voted for Mr. CALDWELL, they voted with- 
out knowledge of the transaction between him and Mr. Carney, and 
without being influenced by the money which Mr. Carney received. 
Passing from that transaction to the whole testimony, they make this 
summary: 

But, taking the testimony 8 the committee cannot doubt that money 
was paid to some members of the legislature for their votes, and money promised 
to others which was not paid, and offered to others who did not accept it. 

It will thus be observed that, so far as Carney’s friends are con- 
cerned, the committee find that they were not corrupted. It will 
further be observed that they do not find that Mr. CALDWELL was not 
elected by an unbribed majority; or, to state it otherwise, they do 
not find that the majority by whose votes he was elected were all 
bribed; and, with these pode, because of the offense of which they 
find Mr. CALDWELL guilty, of having used money for the purpose of 
procortog his election, they declare the act of the legislature of Kan- 
Sas voi 

Mr. President, this presents the really important question which 
we are to consider. It is argued that this is the law, and that we de- 
rive it from the source from which we derive the greater portion of 
our Jaw, Great Britain. 

Icannot bring my mind to the conclusion that the finding of the 
committee is cause for setting aside this election, and I shall proceed 
briefly to give the grounds upon which I dissent from that conclusion. 
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It is argued, and I believe correctly, that if this were the case of an 
election of a member of the House of Commons, the finding that one 
elector was bribed by the member claiming his seat would avoid the 
election. It would go further; it would not only avoid the election 


as a punishment of the electors, according to the theory of the Eng- 
lish law, but under their statute it would disqualify the man elected 
from being re-elected. 


Now, sir, is that English law applicable to our American institu- 
tions? Is the reason which applies to a popular election in England 
and which punishes both the constituency and the member elected, 
because one member of that constituency was bribed, applicable to 
the case of an election by a State? Can you punish a State as you 
can in England punish a constituency, because one member of the 
whole population of that State, intrusted for the time with a public 
trust, has violated it? It presents the most important question, I think, 
that the Senate has ever been called upon to decide; and according as 
we decide it, one way or the other, we shall preserve the checks and 
balances of the Constitution, or may introduce a precedent which 
may bring with it strife, anarchy, and blood. 

hat I may not misquote or misconstrue the position this question 
has assumed, let me turn to the argument of the chairman of the 
committee, made with all the force which his character and the 
strength of his conyiction could give his presentation of the case. 
After quoting the resolution the committee had reported, he says: 

The ground which bribery end intimidation invalidate an election is that 
they impair “ freedom of elections.” Rogers, in his Treatise on the Law and 
Practice of Elections, speaking of the action of the House of Commons, says: 

“ Bribery essentially affecting the freedom of election, they took cognizance of 
E chengh im one AES saly, cod though = majority of 
unbribed. votes remain in he fave, will avoid the ee election and dis- 
qualify him for being re-elected to fill such vacancy. 

Now, Mr. President, the question presents itself, is that doctrine 
apple in a government made up of independent States? To avoid 

controversy or criticism, I drop the term “sovereign States;“ 

but is it applicable to a government whose legislative assemblies 
are representatives on the one side of the people in their respective 
districts, and, on the other, of these independent commonwealths? 
Our Government is so dissimilar from that of England, although 
England is the source from which we derive many of our institutions, 
that many of the comparisons between them fail. With a limi 
monarchy, a House of Lords hereditary, and a House of Commons 
elected by a small 5 of the English people, the analogy fails 
in many respects when you come to look at a President, who rep- 
resents the whole people, the nation; at a Senate, which represents 
States; and at a House, which represents all the people in their re- 
spective districts; and it is because this analogy fails that I argue 

is paliamentary law of England is not applicable to an election, 
especially by a State; and, I think, if I have the strength, or if I re- 
call the thought, I can show the rule has never been held to be HA 
cable even to our popular elections; for it has never yet been held 
in the other House that a single case of bribery by a member took 
away the right of the whole constituency to their representative. 
Let me refer to one of the most reliable of the authorities upon 
parliamentary law to show that the very question I make here 
been started in his mind, and has been presented in his treatise. I 
read so Cushing’s Law and Practice of Legislative Assemblies, 
page 70: 

In England, before the enactment of any of the statutes on the subject, bribery 
was not only a high misdemeanor at common law, punishable by indictment or 
information, but, when practiced at elections of members of Parliament, was also 
a breach o pe tary privilege, and e accordingly; and it is an 
offense of so heinous a character and so naen subversive of the om of elec- 
tion, that, when proved to have been practiced, though in one instance only, and 
toogi a majority of unbribed-voters remain, the election will be ately 
void. 

That is the doctrine contended for in this report and by the chair- 
man of the committee. The author proceeds: 

This severity is justified on the und that, in a country where bribery is so 
common as to form the subject of investigation e e of election 
cases, it is absolutely essential to the preservation of the of election. 

Whether the same effect would be held to follow in this country may admit of 
some question, or, perhaps, depend upon the d of guilt attached in the several 
States to the offense of bribery. This offense, gh much less common here than 
in England, is nevertheless considered as so subversive of the freedom of election, 
and so disgraceful to the parties concerned, that it is made an express ground of 
disqualification in the constitutions of several of the States, 

It will be observed that, after quoting the parliamentary law of 
England, the question is started whether it is applicable to popular 
elections in our States. The author is not considering the question 
of an election by a representative body, but the elections in the States, 
and he concludes thus: 

The pad of a legislative assembly, ın those States where a conviction is neces- 
sary to disqualify, to set aside an election for bribery, where the 5 is not 
thereby affected, before a conviction at law has taken place, seems to ear— 

That is, under the constitutional and statutory provisions of the 
State— 8 
for, in the first place, the trial of a controverted election is a judicial proceeding; 
second, annulling an election for bribery, in the case sup) , is analogons to ex- 
pulsion, which is the peculiar and appropriate punishment for bribery by the com- 
mon law of Parliament. 

There is the reason of the whole English law: “is analogous to ex- 
ulsion, which is the peculiar and appropriate punishment for bribery 
y the common law of Parliament, 

Thus you get at the intendment, the purpose of the English law of 


1873. 


CONGRESSIONAL RECORD. 


81 


Parliament. It is punishment—punishment of the constituency, 
punishment of the member who has been guilty of bribery. Now, I 
submit that when you go to the foundation of that parliamentary 
law of England, and seek to apply it to an independent common- 
wealth, the reason of your law fails. The people of the States are 
themselves the guardians of the purity of their own legislative 
assemblies; and if it-were necessary to pursue the argument for the 
purpose of showing where this doctrine would lead, I might suppose 
a case: It is admitted that the moment you approach the legislative 
assemblies of the States you cannot inquire into the title by which 
one of the members holds his seat; that is a question committed by 
the State constitutions exclusively to them. You could have this 
case, and it might be made as apparent as noonday that one mem- 
ber of that legislature had been bribed in casting his vote for a Sena- 
tor, and that five who sat beside him held their seats by bribing the 
electors who sent them there, and we, sitting as the high court to 
purify all the people, would be compelled under this English law to 
turn out the man use one elector had been bribed, but we could 
not turn him out, although it were as clear as noonday that five 
others beside him had corrupted the fountain of power and held their 
seats by bribery. 

Mr. President, the people are the fountain of power, and the les- 
son we must teach in this case is this—and it is high time it was 
being taught here and elsewhere—that the people themselves are re- 
sponsible for bribery and corruption in legislative assemblies. We 
are not to sit here as a high court of appeal, blackening forever the 
characters of members of the State legislatures without a hearing, 
saying that they were bribed. We must say to the people, “If you 
will not exercise that power which is inherent in you, and exercise it 
at every § where it may be exercised, from the primary meeting 
up to the highest election, you are the sufferers, and you have the 
remedy for the evil in your hands.” I may speak further of this, for 
I find that I am already digressing somewhat from the line of argu- 
ment which I pro to follow. 

Does this rule apply to an election by a State, by a political entity, 
upon which there cannot be inflicted the punishment that was in- 
9 7 5 upon constituency and member by the Euglish parliamentary 

aw ; 

I consider now the peculiar constitution of this body—the rules 
which govern it in its relations to the States. I need not recall the 
history of the constitution of this body; I need not recall to the minds 
of Senators the fact that the rights of the States as States were 
sought to be protected in this body against the encroachments 
of the Federal Government; but I do call attention for a few mo- 
ments, although the detail may be, perhaps, uninteresting, to the 
constitutional prorsns all of which point to the sanctity of the rep- 
resentation of States. Article one, section three, of the Constitution, 
reads as follows: 

The Senate of the United States shall be composed of two Senators from each 
Stato, 8 by the legislature thereof, for six years; and cach Senator shall have 
one vo! 

I refrain from any comment upon these separate provisions until I 
group all which I think bear upon this subject. In the same section, 
after providing for the manner in which the seats of Senators were 
to be drawn in the first organization of the Government, this provis- 
ion occurs: 

And if vacancies happen by resi, 
legislature of any State, the executive thereof may make tem 
until the next meeting of the legislature, which then fill such 


Then follow the qualifications of the members of the Senate : 


No person shall be a Senator who shall not have attained to the age of thirty years, 
and been nine years acitizen of the United States, and who shall not, when elected, 
be an inbabitant of that State for which he shall be chosen. 


Then follows the provision authorizing the States to fix “the times, 
places, and manner of holding elections for Senators and Representa- 
tives,” but providing that ‘Congress may at any time, by law, make 
or alter such regulations, except as to the places of choosing Sena- 
tors.” Then comes the provision— 

Each House shall be the judge of the election, returns, and qualifications of 
its own members, and a majority of each shall constitute a quorum to do business. 

Again we have the provision: 

Each Honse may determine the rules of its proceedings, punish its members 
for disorderly vior, and, with the concurrence of two-thirds, expel a member. 

‘Thus we have all these provisions with reference to the choice of 
Senators; to their appointment by the governor; to their qualifica- 
tions; to the time, places, and manner of choosing them; to the 
power of the body to jndge of their election, returns, and qualifica- 
tions; to the power of expulsion, requiring two-thirds; and, last of 
all, comes that provision which shows how 8 guarded the 
rights of the States were in this instrument, because the only excep- 
tion made from all the classes of subjects within the jurisdiction of 
the General Government as to the power of amendment is, that no 
amendment shall be adopted which shall deprive a State of its Sen- 
ators without unanimous consent. It is the only one subject excepted 
expressly from the power of amendment, showing that the right of a 
State to have its Senators here, elected by its legislature, cannot be 
taken from it unless it be by the consent not only of that State bat of 
all the States. 

Now, sir, with these provisions before us, let us ask ourselves, can 
you apply to the State legislature the rules which the House of 
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ation, or otherwise, during the recess of the 
appointments 
vacancies. 


Commons applies to its constituency and its members, and declare 
that if one meinber, representing perhaps twenty thousand people of 
the whole four and a half millions in the State of New York, shall be- 
tray his trust, the act of that unworthy member shall deprive more 
than four millions of their right to representation in this body? 
Which is the safer rule, Mr. President, to hand that unworthy mem- 
ber over to be dealt with by his constituency, or to say that we will 
arrogate to ourselves a greater degree of purity than the legislative 
bodies which sent us here—than the fountains from which we come— 
and that we will undertake to determine the purity of our own source 
of political existence ? 
hat this could never have been intended to apply to elections of 
members of the Senate, I think derives some re-enforcement from what 
I consider a significant fact. ‘There have been contested seats in the 
Senate almost from the foundation of the Government; there have 
been contested seats in the other House; and the acts of Congress 
which you find upon your statute-books providing how the testi- 
mony is to be gotten in cases of contested elections, the acts of 1851 
and 1869, apply alone to members of the House of Representatives. 
It is true that you may inquire into the qualifications of the electors; 
you may inquire whether a man has pan his taxes, whether he has 
resided the constitutional period in his district, or any of the other 
qualifications that are required by State law; but the moment you ap- 
proach a legislative bay, as I have already observed, that analogy 
ails; and if there be all the virtue in the world on one side of the 
legislature, and all horse-thieves on the other, if it were ible, you 
cannot inquire into the character of a single man among them, When 
you reach the legislature, you cannot inquire into the title of one of 
them to his seat or his right to vote in that legislature; that is set- 
tled by the legislature itself. So that all ESES fail the moment 
you come to apply the rules which are applied in contested elections 
in the popular branch, the House, to an election by a legislature. 

If this door is to be opened, how far are we to go? If it be true 
that we may go to the legislature of Kansas, and inquire whether 
Bayers or any other member of it was corrupted for the purpose of 
electing Mr. CALDWELL, and, upon our judgment of whether that is 
the fact or not, set aside that election, what more is it than estab- 
lishing the rule that we may set aside such an election for any reason 
that we deem to be corrupt or improper? Take the English bribery 
laws, and they unseat members there for treating, and I am sure that, 
high as the Senate of the United States must be considered to be in 

int of moral elevation, if it is to purify all the legislatures of the 

tates, there are even men here who would not be willing to be un- 
seated if it were shown that they had indulged their constituents in 
a glass or even a keg of r. We may not carry onr rule so far as 
the English Parliament. We may not bring here all the rules which 
wey have considered necessary in a country where, according to the 
author from whom I read, fraud has been so prevalent that every 
liamentary election is contested. We cannot do that. If we can, 
pray you, where are we to stop? 

If I may do it without offense, suppose I make use of a case as an 
illustration that we have bad on this floor within the last three weeks. 

The allegation is that if you find one man in a legislature who has 
been influenced by mercenary motives—I will put it even in that 
form—you must declare the election void. Well, sir, suppose there 
were an election for Senator to come off in the State of Indiana, or in 
the State of Illinois, or in the State of Ohio, next January. We dis- 
cussed here for several days a bill involving a million and a half of 
dollars to these three States; that is all—simply “the filthy lucre” 
of a million and a half of dollars. The representatives of those States, 
upon grounds of justice, as they contended, asked the passage of the 
law to give it to them. The majority of the Senate upon proper mo- 
tives refused it, said it was wrong, against public po icy; Iam not 
sure but that some of them went so far as to say it was dishonest. 
Questions less than that have conyulsed States, and elections have 
turned upon them; and if this question were to go down and enter 
into the next canvass in the State of Illinois, or the State of Indian 
and the whole people of Illinois or Indiana were to say, “ We wil 
have the money; it is due to us, and we will instruct our Senators 
upon this money question,” I submit if we are to be the judges of the 
motives of men, we, a bare majority, as under this resolution, may 
say that the legislature of Indiana was corrupted by its share of the 
million and a half, and the Senator shall never take his seat. How 
far are you to go? What is corrupt motive? How many men in a 
legislature are to combine together for the purpose of carrying this, 
that, or the other local interest, to clect their Senator and send him 
here to represent it? Why, sir, it opens the widest and the most 
dangerous field that has ever yet been opened in the experiments of 
American politics. 

Let me call attention very briefly to a case which has been referred 
to in this argument—the case of Fletcher vs. Peck. It is a very familiar 
case to the profession. I do not propose to read it at length; but let 
me state briefly what it was. Two private suitors were in court, and 
their case drew in question the validity of an act of the legislature of 
Georgia. They did not ask the court to investigate whether it had 
been procured by corrupt motives; that was hardly necessary, for a 
subsequent legislature of Georgia itself, looking into the transaction 
with reference to the sale of the Cherokee lands in that State, were so 
well satisfied that the whole legislature was corrupted by the interest 
the members held in the subject upon which they legislated, that they 
so declared upon the records, and expunged the act from the statute- 
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book. Here was a clear case. The power which had created the law 
had declared that it was 88 by corruption; and yet, in that 


case, involving private rights, the Supreme Court of the United States 
said they must take that act of the legislature as the law; that it was 
not seemly or decent in the judiciary to inquire whether the legislative 
department of any portion of the country was corrupted. The court 
refused to look into it, and sustained the title based upon that act, 
which was almost consigned to be burned by the common hangman 
under the indignation which its corruption excited in Georgia. The 
court, in delivering that opinion, do intimate that the State might, 


perhaps, where it had been defrauded, ask that such an act be set 
aside. They do not say that they would entertain the jurisdiction 
then; but that dictum is thrown out in the decision of the case. 


- Following even that intimation, look at what the legislature of 
Kansas have sent us here. They investigated this subject; they had 
the question before them of whether Mr. hea | and Mr. CALDWELL 
had n elected by bribery. What do they do? Do they ask us to 
unseat them because they find that they were so elected? No, sir; 
they simply send us the testimony for our information; that is all. 
So, even if we were to take hold of the suggestion in this case and say 
that the legislature of Kansas has invited us to look into the subject, we 
are still left to the question, what is the legitimate consequence follow- 
ing the facts which are laid before us? Do they invalidate this election, 
or do they simply make the member whom they have sent amenable to 
our jurisdiction by expulsion? No, sir; they cannot invalidate this elec- 
tion. If they can, if you can go into the motives of the individual 
members of a legislative body, let me ask you, Mr. President, to look 
atthe results which are to follow. Ihave already spoken in some 
slight degree of them, but suppose another case. Suppose that Mr. 
CALDWELL, while he holds his seat, were to die; suppose we were to 
expel him to-morrow, and the vacancy occasioned either by his death 
or his expulsion were to be filled by the governor of Kansas, under the 
Constitution, all that is necessary, if you invoke this power, is to bring 
some man here to say that the governor was influenced by corrupt 
motives in making the appointment. Here you have the power of the 
State concentrated in the ds of one man, and he is the only organ 
through which the State can act. Unless the vacancy is filled by him 
and through him, the State must remain unrepresented. If you set 
up this as the court of appeal to pass upon the motives of the ms 
by whose acts our seats are to be filled in this chamber, the Senate of 
the United States may effectually deny any State the right to repre- 
sentation whose Senator presents such appointment. The Constitution 
never intended any such thing. 

Let me go farther. If you may look into the motives of the mem- 
bers of legislative assemblies, we haye constitutional amendments 
which are ratified by the votes of the legislatures of three-fourths of 
the States, and their votes are just as necessary in that case as the 
votes of a legislature are to elect a Senator; and if you may investi- 
gate the legislature of Georgia or Arkansas, or New York or Delaware, 
and say that A, B, and C were influenced by corrupt or mercenary 
motives, that somebody bribed them to vote for the constitutional 
amendments, what are those amendments worth ? 

You may ask me what tribunal is to try that. I say, Mr. President, 
that, if the rule under discussion is adopted, tribunals will be found 
to try all these questions. It is alleged that the constitutional pro- 
vision making us the judges of elections will authorize us to go into 
this election. Well, sir, the constitutional provision which gives to 
the ju jurisdiction of all questions arising under the Constitu- 
tion and laws of the United States will soon take there a question in- 
volving the validity of the fourteenth amendment-to the Constitution ; 
and if you declare that the Senate may inquire into the purity of mo- 
tive of legislative bodies in the States, it will not be long until the 
judiciary will say that they, traditionally the purest department in 
all governments, will inquire into the motives of the legislature. 

And yet further. Suppose there be a failure to elect a President by 
the people of the United States, and the election goes into the House 
of Representatives, where the vote is given by States, each State 
casting one vote; carry this doctrine, imported from British parlia- 
mentary law, into American law, and prove that one member of the 
delegation of New York was bribed, and in the absence of a provision 
for contesting the election of President of the United States, you have 
anarchy before you at once. 

We represent the States; our action is but the aggregate action of 
all the States; and if this doctrine be true that the action of a State 
may be invalidated by the corrupt motive of one representative, why 
not set aside a treaty which has vitality given to it by the action of 
all the States, by simply showing that the Senator of one State was 
actuated by corrupt or improper motives? I see no answer to this; 
and if the one doctrine be true, the other is true as its logical con- 
sequence. But it isnot true; for, once established, it would disturb 
the balances and checks provided by our fathers for the harmonious 
working of this complex system of government. 

It is all resolved by the e principle that all power is in- 
herent in the people. To them you must look for the correction of 
these evils. And, sir, if the business men of this country, the farm- 
ing community, the merchants and manufacturers, the industrious 
working classes of all occupations, who make up the majority of hon- 
est men in all communities, cannot have their attention drawn to the 
importance of their becoming politicians—politicians in the proper 
sense of the term; if by their inefliciency and neglect, these things 
go on, we have no other fate before us than to realize that republican 


government is a fail and that the fancy of the t will find its 
realization here : 1 1 ali 

First freedom, and then glory; when that fails, 

Wealth, vice, corruption, barbarism at last. 

I have argued that we cannot go into this question; but if we can, 
then what must we find? I say not that one man was corrupted, not 
that the member himself was guilty of bribery, for the purpose of 
setting aside his election; but you must find that the majority by 
which he was elected was corrupted; otherwise you open a door 
for corruption all over this land at which bad men will rejoice. 
Why, sir, if one vote in Kansas proven to be corrupt can set aside an 
election, Heaven knows thatin the state of things which has been 
revealed there in the last year or two, there will a pan of joy go up 
throughout the State every time you declare an election invalid, for 
it will bring a new victim for the harpies to prey upon, and they 
would come up here by the score after every election, for the purpose 
of proving one man to have been corrupted, in order to have another 
chance for the spoils of an election. 

No, sir; we must hold them responsible, and teach them that the 
remedy is in their hands, and that, if théy will not exercise it, they 
oaut come to us as a court of appeal for the purpose of purifying 

em. 

Now, sir, I call attention (and it is all I propose to do on that sub- 
ject) to what I have already read from the report, to show that, if a 
majority must be shown to be corrupt, then the report itself fails to 
find that result. It does find that Carney’s friends were not cor- 
rupted, and it fails to find that there was a majority in the legisla- 
ture corrupted. So that in no point of view can I see that the reso- 
lution attached to this report can be sustained upon any solid, 
well-matured, well-considered judgment of the law and history of 
parliamentary proceeding. 

If correct in this, it brings us to the more painful question in this 
case. If English law is not applicable to elections by a State legisla- 
ture, or if it be true that it is to a certain extent, and that if you find 
less than a majority to be corrupt, you may not declare the election 
to be invalid, what remedy have we? Is it so that we cannot 
rid ourselves of a man who by his acts would poison the fountain of 
political power? No, Mr. President; the clause of the Constitution 
which I have read, requiring two-thirds of this body, two-thirds of 
the representatives of the States, to concur before any State shall be 
deprived of one of its representatives, is the repository of the power 
which we can exercise, if there is ground to exercise it, and that brng 
us, as I have already said, to the painful question in this case. 

I may be permitted to say that I approach this part of the subject 
with peculiarly painful feelings. Mr. CALDWELL is a native of the 
county in which I live; he is the son of an honored father. His 
father was honored among business men, honored among patriots in 
his life. When his country called him, he gave up his business, and, 
at the head of a company of my fellow-citizens, went into the Mexi- 
can war. He returned from it shattered and broken in health, and 
he now lies in a grave honored and respected by his fellow-citizens, 
because of the fragrant memories that surround his name. When his 
son came here I greeted him gladly, learning that he was a business 
man—one who by his industry and energy exalted himself in 
the estimation of his fellow-citizens of Kansas. And, sir, permit me, 
in coreg bed say that I cannot consent that the fact that he had not 
hitherto been known in politics is to be urged against him as a reason 
why we should conclude that he was guilty of bribery. Why, Mr. 
President, the time has been in some States, and I trust it may not be 
long until it shall be so in all, when the people came to the conclusion 
that because a man has been useful, honest, and honored and success- 
ful in his business, that is the best reason why he should go to the 
Senate. And, if political status in Kansas is properly represented by 
such political lazzaroni as have surrounded and victimized this man, 
and as have brought this case here, it is the best reason in the world 
why political status there should exclude a man from this body. Take 
Carney and Clarke as they stand upon this record. I do not know 
them, but I take them as they have portrayed themselves. Read 
the speech of Carney, the presiding officer at the meeting called 
by CaALDWELL’s fellow-citizens after he was elected, congratalatin 
them, the people, and the legislature who were there assembled, an 
wishing them great joy upon the election of his fellow-citizen, CALD- 
WELL. Look at him here trumpeting his own shame to the world, 
agreeing that he is a political trader, seeking a political following, 
making himself a candidate for no other purpose than to make mer- 
chandise of his principles and friends, and grab gold for getting ont 
of the road of a rival; and Clarke saying himself that in his inter- 
view with CALDWELL he declined to make an arrangement for the 
purpose of having his expenses paid, but that he should see Stevens, 
and any arrangement e with him would be satisfactory; and then 
look at him dogging the steps of CALDWELL around this Capitol, and 
never an interview ending without a reference to the $15,000 for ex- 
penses. Heaven save us, Mr. President, if politicians of that stamp 
are to exclude the business men of Kansas from the Senate of the 
United States! 

But I have been led off by this. This is no reason why CALDWELL 
should be found guilty of bribery ; and referring again to his history 
and to the associations that were connected with his name, I must 
say that, haviug found him here gentlemanly, correct, and honorable 
in his deportment, I approached this testimony with every predispo- 
sition in his favor. But, sir, duty must be done, and lch Carney 
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agrecing that he made the bargain for $15,000, with Mr. CALDWELL 
himself agreeing that he paid the money, with the fact that all Car- 
ney’s followers voted for CALDWELL, with the fact that there is a dis- 
ps about $7,000 more, and that dispute is whether Carney got it for 
himself or whether it was left where members of the legislature car- 
ried it off as a bribe, and the fact that this $7,000 came from Mr. Smith, 
who was the recognized agent of Mr. CALDWELL in making the negotia- 
tion with Carney—with these facts before me, discarding all the tes- 
timony that is hearsay and in conflict, discarding the testimony of 
all the doubtful men, discarding the testimony of men who had that 
turn of reputation which caused them to be approached for their votes 
with a bribe—throwing that all out of the question, while there is 
not enough here to invalidate the election, to set aside the act of the 
legislature of Kansas, under the law as I view it, am I painfully brought 
to the conclusion that Mr. CALDWELL’s business sagacity did not keep 
him out of the hands of men whom he should have avoided as lepers; 
and that, when he a to leave his business and go up to Topeka, 
he encountered the fate of the man who went down to Jericho; he 
fell among thieves. I wish I could say that he turned his back upon 
them. But, sir, my duty here will not permit me either to viel t to 
that which the Senator from Illinois [Mr. LoGan] referred to—the 
clamor which would demand an innocent victim—or to shield the 
dearest friend I have, if I think his act has a tendency to poison 
the fountain of our political life. With these feelings, and with this 
view of the testimony, not seeking to influence the action or the 
opinions of Senators who are now my fellow-judges and my fellow- 
jurors, I shall strive to approach the decision of the question with that 
stern sense of justice which will alike revolt from the sacrifice of a 
victim or the sbielding of a friend. 

Mr. MORRILL, of Vermont. Mr, President, this question seems 
to have taken so much of a legal turn that a layman may hardly 
feel it safe to make any comments upon it, and I should not submit 
any remarks at all but for the fact that my own views differ so widely 
from some of the eminent Senators who have discussed it that I 
feel it incumbent upon me to place on record the views which will 
govern my vote. 

This is a case involving the largest amount of alleged corruption 
of any in the history of senatorial elections. The payment of some 
fan ef a considerable sum of money is openly confessed. It would 

strange if such a case did not admit of a just, legal, and definite 
solution. The highest per and duty of Senators will be to shield 
the innocent in spite of all clamor, and in spite of all unsupported 
charges; and it will be equally their solemn duty not to clear the 
guilty in spite of all personal friendships and in spite of all party at- 
tachments. I regret that such a task, through no fault of ours, has 
been imposed upon the Senate, but, being imposed, it must be met. 

The party involved here seeks to avoid our jurisdiction by setting 
forth the fact that he made the contract for the payment of money 
when he was a private citizen and before his election. Pray, when 
would such a contract or such a bribe be made? The absurdity of 
making it after the election is sufficiently obvious, The money must 
be secured previous to the election or not at all. It appears to me 
that this plea of lack of jurisdiction on such grounds is too untenable 
to be worthy of further notice. 

Again, our jurisdiction is sought to be avoided under the plausible 
argument of State rights, or the plea that a State legislature has the 
right, if it so pleases, to be corrupted without let or hinderance, and 
that a candidate for the Senate, being a citizen and of proper age, can- 
not so far disqualify himself by any conduct, however disreputable. 
that the certificate of election, under the broad seal of the State, wi 
not secure and hold for him a seat as the peer of all other Senators. 
Reasonable claims for State rights are to be ted, but this is so 
clearly a claim for State wrong that I cannot think it should be con- 
founded with any idea of State rights. In such a case the State may 
have been pedo | defrauded ; the investigation of the proper committee 
may su uently prove it; and yet, without the requisite action on 
the part of the Senate, there is no power left to the State for redress. 
The Senate alone must act as the guardian of the rights of the State. 

There seems to bea very proper feeling of reluctance about destroy- 
ing the reputation of a Senator by any action that may be taken 
here. I fully sympathize with this feeling, and rejoice that reputa- 
tion is held to be something very precious; but I deny that any repu- 
tation can be destroyed in a body so just as the Senate, except by the 
conduct of the Senator himself; and is it not a little singular that 
it appears to be necessary, in order to sustain the reputation of Mr. 
CALDWELL, to charge with perjury so large a number of witnesses? 
Such men as Sidney Clarke, for years the Representative in Congress 
from Kansas; Thomas Carney, recently the governor of Kansas; and 
D. R. Anthony, mayor of Leavenworth, must see their reputations 
tumble and fall in order to build up on their ruins that of Mr. CALD- 
WELL. This may be judicially fair; I do not know; but I shall not 
enter the debatable ground as to the credibility of witnesses. 

There is only one point in the case which I care to consider. While 
there is abundant testimony tending to show that money was ex- 
pended profusely in the Kansas senatorial election, by which, if true, 
the legislature was largely debauched, and while I am inclined to dis- 

ute the legitimacy and propriety of all such expenditures by candi- 
dates as immoral and unrepublican, yet the fact disclosed by a writ- 
ten contract, proven by witnesses, and avowed and defended by Mr. 
CALDWELL, by which he agreed to pay and did pay to Thomas Car- 
ney the sum of $15,000 in consideration that Carney shonld withdraw 
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from being a candidate against him in 1871, is the chief fact upon 
which I feel it to be my duty to make some comments. The ques- 
tion is, will the Senate suffer this record to stand as a precedent 
which may be safely followed for all time to come by such as have 
the means and are not restrained by other virtues, or shall it be 
promptly stamped with the disapproval of the Senate as a corrupt 
bargain that makes the election which follows one which should 
neither be tolerated nor defended ? By our action we must either dis- 
approve or approve of the means by which Mr. CALDWELL secured 
his election, and, as I am unable to do the latter, I shall briefly give 
the reasons that will govern my vote. 

Technically, the payment of the large sum of money to which I 
have referred may or may not amount to the crime of bribery, to be 
punished under statute law. Yet to me it wears the livery of bribery, 
and can those who think otherwise assign to it any element of greater 
purity? It was not, it is true, the direct price paid per capita for votes, 
bat it was a lump sum paid to a contracting party for the same object, 
and calculated to be even more potential and successful in practice. 
It was to seduce and capttire by wholesale rather than detail. The 
winner of the race need have little merit if his competitors should 
all, one after another, be held back by fifteen thousand dollar gifts or 
bribes. Such bribes can be made for no other purpose than to pur- 
chase the good-will and influence of a party supposed to be able and 
willing to transfer support equal in value to the money received. The 
party who accepted in this case such shameful gains, Mr. Carney, with 
a vulgar venality that would be discreditable among jockeys at a 
horse-race, perpetrated, with the direct aid of Mr. CALDWELL, a gross 
fraud upon those members of the legislature who were elected, or who 
might reasonably be counted upon as his supporters, or over whom 
he had any controlling influence, and who were kept in innocent 
ignorance of the way and manner in which they had been bought 
and sold. Their trusted leader, throwing away all the character won, 
if any had been won, in a life-time, barters them in the lump, without 
risk or recourse in case of any failure to deliver the entire batch, 
more or less! No; Mr. CALDWELL was too shrewd to take the en- 
tire risk, and $5,000, therefore, were made contingent upon his elec- 
tion. This operated as a bond upon Mr. Carney—pecuniary li 
tures only being strong enough to hold him—and secured his active 
services in behalf of Mr. CALDWELL until the victory was won. 
Carney was not to be held responsible for the transfer of all of his 
friends, but, to the extent of the last five thousand dollars, for so 
many as would secure the result. If that was not secured, then he 
forfeited that much. There is no complaint that Carney did not exert 
all the influence he possessed to carry out the contract, so as to be- 
come entitled to the full amount agreed upon, whether it was a good 
bargain or not; and, in the end, after some 1 eine dunning, he got 
it. It is not denied that Mr. Carney, in good faith at least to his em- 
ployer and with eminent bad faith to his State, earned his money. It 
may not have been a difficult job to prove to the legislature that Mr. 
CALDWELL was a better man for Senator than Mr. Carney, and cer- 
tainly this job of the intriguers appears to have been speedily accom- 
plished, The whole extent of the influence exerted cannot be com- 
puted, nor is that at all important. The withdrawal of an energetic 
rival is calculated always to paralyze and break down all other oppo- 
sition. In this case we only know that victory followed, and it ap- 
pears to have followed in the wake of a pecuniary flood. 

But it may be asked, was this fifteen thousand dollar payment a 
bribe, or anything wrong after all? I will not insult the Senate by 
saying to Senators, “ Put yourselves in his place,” and asking if any 
one of you could do such a thing. For while none would like to do 
it, some might still think it not so very wrong for somebody else to 
do. A definition is of little consequence where the facts of the case 
furnish a definition, but let us look for a moment at the definition of 
the word “ bribe ;” and one is set forth to be, “to ert his judg- 
ment or corrupt his action by some gift or promise.” If the money 
paid by Mr. CALDWELL was not to pervert the judgment of Mr, 
Carney, for what purpose was it paid? Before the money was PAG 
very clearly Mr, Carney and his friends in the legislature considered 
Mr. CALDWELL less fit for the place of Senator than himself—he may 
have been mistaken, and I think he was—but his bat Pet was per- 
verted, changed in the twinkling of an eye, and the $15,000 not only 
wrought that miracle with Carney, but with his legislative friends 
and supporters. It is plain that Mr. Carney’s judgment was per- 
verted as well as that of those over whom he wielded any control. 
The action logically required and expected at his hands was corrupt. 
It was not that he should retire as a candidate from any convictions of 
personal propriety or political rectitude, or from a sense of honorable 
duty to the State of Kansas, but that he should retire as the pur- 
chased tool of Mr. CaLDWELL—a tool with which to make tools of the 
legislature of Kansas. ` 

en an election has been made under such circumstances, it is 
tainted at the fountain, and the least, the very least, the Senate of the 
United States can do, is to give the legislature of Kansas the power 
to revise its action in view of the facts which have been uncovered, 
and which at the time of the election were as much unknown to the 
legislature as to the Senate. 

The Senate of the United States has often been claimed to be the 
first deliberative body in the world, but that claim could not long be 
maintained after it shall have been ascertained that it can most 
surely be reached by those having the longest and most unscrupulous 
purse. Wealth honestly acquired is not a crime, nor a disqualifica- 
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tion; it is often indicative of wisdom, integrity, and economy ; but 
wealth honestly acquired must not be permitted to be used for a dis- 
honest purpose—must not be permi to buy its way into the Senate 
directly or indirectly, or by bribing legislative electors singly or in 
squads. Any n who gains an entrance into the Senate by the 
expenditure of large sums of money to buy off opposition, not only 
inflicts an incurable wound upon our form of government, but he 
cannot avoid the suspicion, whether it be just or unjust, that per- 
sonal re-imbursement will be sought at the very first opportunity. 
Using money to get oflice is absolutely no worse than using office to 
get money. The party who does not shrink from the first cannot 
logically be expected to shrink from the last. The discovery of such 
facts destroys the usefulness of a Senator. It is impossible that it 
should be otherwise. É } 

On this point I cannot forbear referring to some of the testimony. 
It may be all false, but it seems to be alluded toin a good many 
places. 

: On page 17, we find in the testimony of Sidney Clarke the following: 

of conversation, a) for not effecting the set- 
8 . e N said to me ier ep Fem had cost him $75,000 in 
money, and that he was very poor in ready mopey, and that some railroad com- 
pomes had agreed to pay him, or to pay a portion of his expenses, and that, as they 
a. 


failed to make their agreement with him, he was watching an opportu- 
nity for them to get some measure before Congress, so that he could squeeze it out 
of them. 


Again, I referto the testimony of Thomas Carney, on page 194. The 
question asked of him was— 


What did he say about the Kansas Pacific Railroad; how did they owe him 
money; what for? i 5 

Answer. He said that he felt that they owed him some money, and it would be 
to their interest to pay it, for they would get no legislation favorable to them until 
they did pay him, if he could prevent it. 

I refer again to the testimony of the same witness, on page 203: 

tion. Did he state at any time how much money he had sent for? 
wer, No; I do not remember that he did. I heard him on one occasion state 
that the Kansas Pacific Company had just paid him $10,000. I heard bim 
state that. 
By Mr. ANTHONY: 

Question. Who stated that! s 

Answer, Mr. Smith stated to me that the Kansas Pacific Railroad Company had 
just paid him 810,000; that he had some currency now. 

Now I refer to the testimony of Thomas J. Anderson, on page 77, 
showing that this railroad company did pay a considerable amount 
of money : 

Question. Have you the means of eee p. how much money was used by the 
Kansas Pacific during the pendency of this election f z 

Answer. No, sir; I have not. 

Ne Could it be ascertained ? 

swer. I think not; not that I know of. 
estion. How was the money paid; who was it drawn from ! 
nswer. I was in the habit of drawing; the attorney would draw, sometimes 
the agent, for the amount necessary, when we did not have the funds. 


I refer again to the testimony of the same witness on page 85: 


—— How much money was expended ? 
nswer. In the interest of the Kansas Pacific Railroad ? 
8 Ves, or for any purpose about the legislature. 
uswer. I do not know. 
N Can 2 give the committee any idea ! 
nswer. No, sir; I do not think I can. 
Then I refer to the testimony of John P. Usher, late Secretary of 
the Interior, on page 447: 
uestion. What did Mr. Perry tell you? b 
nswer. He said (as well as Loan remember) that, after CALDWELL’s election, he 
went up to Leavenworth to sew him, and congratulated him on his election, and to 
his surprise CALDWELL told him that he wanted him to pay $30,000, which he (Mr. 
Perry) declined to pay. Mr. Perry said he was very mach surprised at the demand, 
and 80 exp himself to CALDWELL, intimating that as he had been successful, 
and had been elected United States Senator, that was honor enough, without mak- 
ing a demand of that sort of him, and he should not respond to it at all. 
Question. Did Mr. Perry in that conversation say anything about seeing Colonel 
Dennis and Mr. Anderson in regard to any promises which Mr. CALDWELL e 
to have been made by those gentlemen for Kansas Pacific Railroad? 
Answer. Yes, he did. 
Question. State what. i 
Answer. He said, as I understood him, that CALDWELL claimed that he was jus- 
tified in making that demand, in consequence of some promise that he had had 
here from Mr. Perry's friends. 2 
Question. Are you able to state any other part of that conversation which you 
bave not already stated, judge! z 
Answer, Ile said that he did not believe it, and they would come up here and 
see whether it was so or not; he wanted to know. Accordingly they did come, 
Len. Smith and CALDWELL came, as I understand. 
qoon, Do you know what the result of the inquiry was? 
nswer. He said that these gentlemen did not admit what CALDWELL said, but 
did not stand as square as he would have liked them; that he was not satisfied, but 
bone there might have been something said, but at any rate he would not pay any- 
in 


‘Question. Did Mr. Perry, in any of this conversation, state to you the 
ground or the purpose upon which or for which CALDWELL made this demand f 

Answer. I don't know as he did. Ido not know as he said why, or whether he 
was out so much, or what he said about it. At any rate, he was importunate for 
the money, and came once or twice about it. 

This Perry was president of the Kansas Pacific Railroad. If there 
is any color of truth in these multiplied statements of men whom 
the people of Kansas have largely trusted, and I do not know whether 
there is or not, then the promise of corruption is painfally conspicuons. 

Mr. LOGAN. Will the Senator from Vermont allow me to make a 
5 to him there ? 

. MORRILL, of Vermont. I have only a word or two more to 


say. * 
Mr. LOGAN. It is in connection with the testimony of Mr. Usher. 


I presume the Senator does not wish to intimate to the Senate that 
. Usher was a witness before the committee of the Senate, 

Mr. MORRILL, of Vermont. No, sir; this was testimony taken 
before the Kansas legislature. Mr. Usher testified there under oath. 

Mr. LOGAN. Les, he testified there that Mr. Perry had told him 
this; but Mr. Usher never had any conversation with Mr. CALDWELL, 
It was mere hearsay, and not sworn to at all. 

Mr. MORRILL, of Vermont. The testimony was read in the com- 
mittee. 

Mr. MORTON. If the Senator will allow me, it was testified by 
Anderson himself that Dennis, the man named there by Perry, did 
draw the draft for $10,000, and that Anderson cashed it; and then 
Carney testifies that Smith told him that he got the money for elec- 
tion 1 

Mr. LOGAN. I do not desire to get into a controversy about this 
matter. 

Mr. MORRILL, of Vermont. I prefer to close what I have to say. 

Mr. LOGAN. Allow me one moment. I am astonished to hear the 
statement of the Senator from Indiana. Mr. Anderson testifies that 
this $10,000 was used for paying taxes and for the pu of giving 
dinners to members of the legislature to secure lagialation for the 
railroad. There is no connection with this case whatever. That is 
the testimony of Mr. Anderson. 

Mr. MORTON. If the Senator from Vermont will allow me, Mr. 
Anderson did not testify that. He said he did not know what was 
done with the money, but he understood it was to pay taxes in the 
county of the railroad. Upon further inquiry it turned out that this 
money was drawn on the 22d of January, just two days before the 
election. The penalty on the taxes had attached on the 10th of Jan- 
uary if the taxes were not paid. There was no proof that the taxes 
were not paid. On furtber examination he said that the company 
was not at all embarrassed. It is a great company, and the pre- 
sumption was that the taxes were paid. Then, in his testimony he 

ave two accounts of it. He said the reason he cashed the draft was 

use there was no money in the treasury of the company to cash 

it, and then, on a further examination, he said the reason he cashed 

the draft was because it was drawn upon the treasury at S:int Louis, 

far distant; but Smith says he got that money, and Anderson’s testi- 

mony and Smith’s testimony corroborate what Usher swears to in re- 
gard to what Perry told him, precisely, 

Mr. LOGAN. I merely state this to be the fact, as I stated yester- 
day, that there is not a scintilla of evidence in all this book which 
shows that one dollar of that money was ever used, directly or indi- 
rectly, in connection with the election of Mr. CALDWELL. The only 
statement is that the railroad attorney, living somewhere else, drew 
a draft for $10,000 on Saint Louis,and Mr. Anderson says he thought it 
was drawn to pay the taxes of the railroad company. There is no 
explanation whatever in connection with it except that Mr. Anderson 
states that he spent the money there in wines and dinners, not in 
connection with this election at all, but for the pu of obtaining 
railroad legislation. That is all there is about this $10,000, and I am 
astonished that any Senator should attempt to show that the $10,000 
had anything to do with this election, for there is not one word of 
testimony showing that fact. 

Mr. MORRILL, of Vermont. My only purpose in bringing forward 
these bits of testimony was to show that there was a considerable 
amount of concurrent testimony that Mr. CALDWELL did propose, when- 
ever this railroad company desired further legislation, “ to squeeze 
money out of them,” and that they had been in the habit of contribut- 
ing money for political purposes. 

r. President, the practice in Great Britain in cases of bribery by 
members of Parliament bas been to fine, imprison, or to unseat the 
guilty member, and even the places whence such members came 
have been disfranchised. To even pay the traveling ex of vot- 
ers is there accounted bribery, and punished as suc ut I do not 
care whether the precedents of aristocratic governments make for or 
against the case we have under consideration, though I should deplore 
any decision that would provoke an unfavorable comparison with the 
American Senate as to the purity of the election of its members. The 
success of our system of government largely depends upon its absolute 
incorruptibility. There must be no suspicion that the will of the 
people been perverted or circumvented by undue and unlawful 
app iances. , 

he Senate of the United States makes its own precedents and 
erects its own standard. This is its duty, and it cannot be shirked 
by jamping behind the sereen of any merge authority. The Senate 
has been constituted the sole judge of the election, returns, and quali- 
fications of its members. We are to judge of elections, and may or 
may not accept of what a legislature calls an election. A Senator once 
admitted cannot be removed by a State legislature. Any wrongful 
act in the premises must be redressed by the Senate itself, or go unre- 
dressed; and the Senate is clothed with ample constitutional author- 
ity, not only to vindicate its own honor, but to protect the honor of 
the State which may have been wronged in any real or pretended elec- 
tion, returns, or qualifications. For sufticient reasons it may expel a 
member, and that touches our own sense of honor; and for sufficient 
reason may we not say that an election is invalid, that the returns 
are fraudulent, or that the qualifications are deficient? Must every 
election, however consummated, be treated as valid by the Senate? 
Their judgment is not to be delivered capriciously; there must be 
gravity in the offense, or in the facts which make an election void- 
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able, but we are bound by every sentiment of uty 8 
of honest patriotism, to see to it that the character of the Senate, as 
it stands in the best pages of our history, shall suffer no detriment at 
our hands, and that it shall not be made merchandise of by even the 
most enterprising capitalists of any State. Any other doctrine hands 
the Senate geen hein hand and foot, to the moneyed rascals of our 
country, if there be or should be any such. 

It is no honor to any man to hold a purchased seat in the Senate, 
nor by any title less than that of the free and unpurchased choice of 
the people. A seat won by the expenditure of money brings lasting 
disgrace upon any State, and if winked at, tolerated, or excused when 
the subject, after an impartial investigation by a committee, and an 
agreement upon the facts, is fairly before us for our decision, it will 
seriously impair the usefulness of the Senate, and tend to make it a 
stench in the nostrils of the people. States are represented here, and 
not filthy lucre. 

There is no dispute about the $15,000. It brands the forehead of 
this case. Mr. Carney admits he got it. Mr. CALDWELL admits he 

aid it. Every dollar of it was corrupt. It was worked and to work 
in the dark. 

Some consideration is asked, and perhaps is due, to Mr. CALDWELG 
as a young man wholly without experience in political affairs. He 
was an entire stranger to me, and I bear cheerful testimony that 
since he has been one of our associates I have seen nothing in his 
bearing to criticise. I only regret antecedent facts which cannot be 
eee! He made a deplorable misstep in the manner of gaining 
his entrance, which not only affects him, but also the Senate and his 
State. He comes from a young State which, from its birth, has been 
the arena of rude border conilicts. Partisan strife there has been 
fierce, and, I fear, somewhat unscrupulous. It is enough to say that 
Mr, CALDWELL does not appear to have been conscious of any wrong 
in the lavish use of money to secure his election. Being a man of 
wealth, it appears to have been understood by a good many of the 
people of Kansas that it was a very ee and nice thing for him to 
do, to pay liberally for their support. But I cannot believe that the 
majority of the poopie of that growing and gallant State are so de- 
moralized as to be willing to treat the election of 1871 as good and 
valid and to be unquestioned forever. Mr. CALDWELL, it is likely, has 
made a grave mistake if he supposes his standard of politics and 
morality prevails everywhere, for I think I am safe in saying it will 
be repudiated by Kansas, and it never was, and never will be, accepted 
in the United States Senate. If this election is to he taken as an 
index of the general state of the political health of Kansas—and I 
do not believe it is—then it is time the sharp, extreme medicine of 
the Constitntion was administered ; and certainly it is time that 
Kansas should have an opportunity to put herself right before the 
world by a new senatorial election, withont spot or blemish, and 
where, at least, it will not be followed by an attempted justification 
of a fifteen thousand dollar bribe, 

Most business men have heard of forestalling the market, which 
means intercepting whatever may be on its way there. This opera- 
tion, of course, if successful, enhances the price of whatever happens 
to be in the market. The public are fleeced, being obliged to take 
at any cost whatever they can get. But did any one ever hear that 
such conspiracies in trade were called honorable? If not honorable 
80 far as a corner in grain or cattle is concerned, how can a corner be 
justitied in candidates for the United States Senate? The valne of a 
candidate might thus be temporarily raised, but it wonld be likely to 
fall with a crash when the corner was over. Mercantile honor blushes 
at such transactions, and can that of the Senate be supposed to be 
less fastidious ? 

A word or two more, and I shall have done. To assert that the 
Senate cannot declare an election invalid wherever the forms of an 
election have been preserved, or where some person has received a 
majority of all the votes cast, a quorum being present, though the 
election is spotted all over with corruption, is to deny all power of 
relief, and reduces the Senate from the rank of judges of elections to 
that of mere recording-clerks, To assert that the Senate cannot 
judge of any qualifications save those particularly mentioned in the 
Constitution—of and citizenship—wonld force the admission and 
retention of lunatics and idiots. We admit members by a majority 
vote upon mere prima-facie evidence; and when we come more ma- 
turely to consider this evidence, upon finding it inadequate, can we 
not exelude the member by the same majority that gave him ad- 
mission? When, upon a more serious examination of the case, a dis- 
qualification is found which would have been, had it been known and 
acted upon, a bar to the original admission, cannot such a member be 
let go in any other way than by expulsion and a two-thirds vote? 
This would seem to me like sticking in the bark, and on this theory 
the admission of members on prima-facie evidence becomes a snare 
and a delusion. 

In a case like the present, where the disqualification would, I 
regret to believe, seem to justify expulsion, and which I shall feel 
compelled to vote for, if the case shall not be disposed of in the 
milder form proposed by the committee, I have no insuperable difi- 
culty in asserting the power to unseat, or to declare that the party 
has not been duly and legally elected. Nor do I believe this power 
would ever be abused by the Senate or by any party in the Senate, 
or exerted ge when clearly and indisputably demanded. If the 
Senate of the United States has not this power, then it is the most 
helpless of all legislative bodies in the world, and it should never 


again look beyond certificates of election, never again institute in- 
vestigations, lest it should find something which it might just as 
well not have found. 

The plain erates for our decision is, can a Senator be duly and 
legally elected where money has been corruptly used to buy up and 
extinguish legitimate opposition? For myself, I shall feel bound to 
answer no. 

Mr. SCHURZ obtained the floor. 

Mr. LOGAN. With the permission of the Senator from Missouri, in 
asmuch as the speech of the Senator from Vermont has gone in the 
direction that Mr. Carney was hired not to be a candidate, I desire to 
call the attention of the Senate to the testimony of Mr. Carney. On 
page 190 you will find that Mr. Carney testifies as follows: 


In the first place, Mr. Smith asked me if I was going to be a candidate myself— 


Speaking of the contract between Mr. Smith and himself which was 
afterward acceded to by Mr. CALDWELL— 
and T said no, that now I was not a candidate, and did not expect to be a candidate. 
I said, “ It is a question I am surprised at your asking. You have been with mo 
all summer, in Texas and New York, for four or five months,” and the thing han 
been talked about day after day, perhaps fifty times, and I had said that under no 
cirenmstances would I be a candidate, and I had taken no part in the election. 


Mr. MORRILL, of Vermont. I desire to call the attention of the 
Senator from Illinois to the written agreement, and to ask him if he 
supposes that oral testimony is going to do away with a written con- 
tract? Here is the written contract, dated January 13, 1871: 

I hereby that I will not, under any condition of circumstances, be a candi- 
date for the United States Senate, in the year 1871, without the written consent of 
A. CALDWELL, and in case I do, to forfeit my word of honor, hereby pledged. I 
farther agree and bind myself to forfeit the sum of fifteen thousand dollars, anıl 
authorize the publication of this agreement. 

THOS. CARNEY. 


TOPEKA, January 13, 1871. 


I understand the rule of law to be that where there is a written 
contract, you cannot do away with it by oral testimony. 

Mr. LOGAN. Nor go outside of it by oral testimony. That is ex- 
actly the point I desired the Senator from Vermont to state. 

Mr. MORRILL, of Vermont. I do not state that. You may explain 
it, but you cannot do away with it. 

Mr. LOGAN. Very well. The point that I wanted to make, and I 
desire the attention of the Senate in reference to it, is this: first, Mr. 
Carney swears he was not a candidate, did not intend to be a candi- 
date, and under no circumstances whatever would he be a candidate. 
That is the first proposition that he swears to. Now, why did he make 
the written agreement? Because he then proceeded to black-mail Mr. 
CALDWELL and made the agreement. There is the point. The Sen- 
ator says that Mr. Carney withdrew as a candidate for 815,000. Mr. 
Carney swears he did no such thing, for here is his testimony. Then 
the Senator says Mr. Carney agreed to use his influence, and ie wants 
to bind us to the written agreement. The written agreement says 
nothing about influence, Hence I say he is in a dilemma, take which 
horn he may. First, the agreement precludes the idea of influence, 
and, secondly, his oath precludes the idea of the fact stated in the 
agreement. There is the precise condition in which you place him. 
That is what I wanted to show. 

Mr. SCHURZ. Mr. President, every Senator who has spoken upon 
the subject before us has treated it as a matter of most painful interest; 
and quite naturally so, for nobody could approach it without reluc- 
tance. It is hardly possible that there should be the least personal or 
political bias in this debate, at least none unfavorable to the gentle- 
man most nearly concerned. As far as I know, the conduct of the 
Senator from Kansas on this floor has been uniformly inoffensive and 
courteons. He has, I presume, no personal enemy here. We also 
know that in case he should be removed from his seat in the Senate, 
the legislature of Kansas is certain to put a successor into his place 
who will be of exactly the same party complexion, and there can, 
therefore, be no political loss or gain involved in a change as to party 
strength on this floor, If there ever was a case which might be 
treated upon its own merits, it is this. 

We have to meet here, first, a question of law; secondly, a question 
of fact; and then, also, what I might call a question of policy as to 
the rigorous or lenient application of the law to the facts and the 

arson. 
ias discussing the question of law, I invite the Senate to assume a 
state of facts as fully established. Suppose a person has taken his 
seat here, elected by a State legislature, presenting when he appeared 
among us regular credentials in the correctest form, and proving by 
the usual evidence that in his election every prescription of law had 
been fully complied with. Suppose, then, it is subsequently shown 
that the election of that person was effected and carried by gross 
bribery ; suppose a clear case discloses itself of a purchase with money 
of a seat in the Senate of the United States. Then the question arises, 
has See any power to protect itself by the exclusion of such a 
person 

An argument has been submitted by the Senator from Kansas, and 
as that argument goes further in its assumptions than any other, I 
will discuss it first. 

He says the Senate cannot unseat that person by declaring the elec- 
tion invalid, because the Senate has not the constitutional power to 
go behind the regular certificate of election, signed by the governor 
and bearing the great seal of the State; and, secondly, he says that 
the Senate cannot expel such a person by a two-thirds vote, because 
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the act of bribery was committed before that person was a Senator, 
and the jurisdiction of the Senate cannot date back to an offense 
committed antecedent to the election; ergo, the Senate has absolutely 
no power at allin such acase. If I understood the argument sub- 
mitted by the Senator from Kansas correctly, these were its salient 
ints. hat follows? The Senate must sit still, and with abso- 
ute quietness and submission suffer not only that person to take his 
seat, but, as the case may be, must suffer one after another of these 
seats to be filled by men who have acquired them by bribery, pur- 
chase, frand, and not by honest election, for to each one of those cases 
the same reasoning will apply which is now applied to this, How- 
ever outrageous their proceedings, however glaring their corrupt 
—— may have been, we must treat such political merchants as 
rother Senators ; we must suffer them to exercise the same influence 
apon the legislation of this Republic which is exercised by others ; and 
1 this, no matter what may become of the honor of the highest 
legislative body of this Republic; no matter what may become of 
the confidence of the people in their law-makers, and therefore of their 
respect for the laws; no matter what may become of the purity and in- 
tegrity of representative government and of republican institutions. 
- is, sir, is the argument submitted by the Senator from Kansas. 
It would seem to me as if the mere statement of the consequences 
which necessarily must flow from such an assumption would in itself 
be sufficient to show that in the very nature of things it cannot be 
correct; that the wise men who made the Constitution of this coun- 
cannot have left the highest law-giving body of the land in so 
pitiably helpless a condition. The mere supposition appears on its 
very face absurd. 
Now, in inquiring into the power of the Senate to act upon such a 
case, T shall not consume any time in a discussion of the English 
precedents which have been quoted here, and this partly for the 
reason that I am not as learned, and have not made myself as familiar 
with their details as others; but mainly because I consider those 
precedents by no means conclusive, when we have before us a docu- 
ment which gives us all the law we need; and that is the Constitu- 
tion of the United States. 

The Constitution provides in the first place that the Senate, as well 
as the House of Representatives, shall have the discretionary power to 
expel a member by a two-thirds vote. That power is not limited to 
this or that offense, but it is vested in the discretion of each House 
of Congress, and it has already been demonstrated with irrefutable 
arguments that although an act of bribery by which a person lifted 
himself into one of these seats was indeed antecedent to his becom- 
ing a Senator, nevertheless that act of bribery, being the very step- 
ping-stone upon which he rose into his legislative office, is so inti- 
mately connected with his becoming and being a Senator that the 
two things cannot be separated; that therefore this power to expel a 
member must necessarily apply. This is so clear, so self-evident, that 
not a word more is required. 

But the Constitution of the United States provides also that “each 
Honse shall be the judge of the elections, returns, and qualifications 
of its own members ;” and in discussing that clause, I shall give par- 
ticular attention to the remarks submitted to us to-day by the Senator 
from Pennsylvania, [Mr. Scorr.] 

It strikes me that in this discussion one thing with regard to the 
meaning of the constitutional clause just quoted has been over- 
looked; and that is the very important fact that this clause of the 
Constitution applies to both Houses of Congress exactly alike; that 
its meaning for both Houses of Congress must be exactly the same ; 
for it reads that “Each House shall be the judge of the elections, re- 
turns, and qualifications of its own members.” No difference is made 
between the two. 

What, then, can that clause of the Constitution mean? We have to 
judge of three different things: first, of the “ qualifications ;” and what 
they are the Constitution itself states; then of the returns, and what 
they are weall know; but we have also to judge of the elections—“ elec- 
tions” kept distinct from “ qualifications,” and from “returns.” The 
qualifications may be complete ; the returns may be in the most perfect 
order upon their face; and yet the Senateas well as the House of Rep- 
resentatives, both under the same clause of the Constitution, which 
must necessarily mean as to both Houses the same thing, have to ap- 
ply their judgment also to the election of their respective members. 

What does it mean, I ask? Must it not mean that the judgment of 
each House shall not only go to the forms, but also to what I might 
call the essence of an election? Has not each House to judge 
whether that which pretends to be an election is in truth and 
reality an election or not? If the word “election” in that clause 
of the Constitution means anything, it must mean that; if it does 
not mean that, it means nothing. Now, does anybody question, 
has anybody ever doubted, that the House of Representatives has 
always held so under the constitutional clause which applies to both 
Houses alike? The House of Representatives has always exercised 
the power, under this clause, bed bas whether a man had been really, 
and honestly, and legally elected by a majority of the legal votes cast. 
Has it ever been questioned that the House of Representatives had 
the power, under this clause, to declare an election illegal and void, 
if that election had been controlled by bribery and fraud? As far as 
I know, nobody in the world has ever 5 it; and vou will 
notice that power was exercised by the House of Representatives b 


virtue of identically the same clause of the Constitution under whic 
‘wo, as Senators, are to exercise our judgment. 


Mr. SCOTT. As the Senator is paying attention to the argument 
ee I made, will he permit me at this moment to ask him a ques- 
tion 

Mr. SCHURZ. Certainly, sir. 

Mr. SCOTT. That there may be more analogy in the exercise of 
that power by the House of Representatives, let me suppose this case 
occurring in an investigation there—that in pee the right to 
vote of an elector who participated in the election of a member of 
the House he claims to have been naturalized, and voted as a natural- 
ized citizen; and the allegation is made that his naturalization papers 
were procured by bribing one of three members of a court who granted 
them, would the committee of the House stop in their investigation 
and run off into the collateral question of the bribery of a court for 
the purpose of determining the qualifications of that elector? 

Mr. SCHURZ. The question which the Senator puts to me is an 
exceedingly intricate one, and would involve the right of the House 
of Representatives to go behind the action of the court. I must con- 
fess that I do not see what bearing that question has upon the case 
now under consideration; but I see what the Senator is driving at; 
anid I think in the course of my remarks I shall satisfy him at least as 
to my own opinion. 

Mr. SCOTT. I will tell the Senator, to relieve him of all doubt, 
what I am driving at. The court is a co-ordinate department of the 
Government, especially a United States court, and its action is certainly 
as high, and entitled to as great credit, as the action of a legislature ; 
and if you cannot go off upon the collateral question of the action of 
a court to set it aside by showing that one of its members was cor- 
rapted, I need not say to the Senator that the argument can be applied 
to this case. 

Mr. SCHURZ. Well, suppose it cannot, but the case brought for- 
ward by the Senator from Pennsylvania applies to a co-ordinate 
branch of the Government, and not to a body bearing to either 
House of Congress the relation of a constituent. 

Mr. SCOTT. It may be to a State court. 

Mr. SCHURZ. The Senator may find an answer to his question by 
investigating how false naturalization papers, or naturalization pa- 

obtained on false pretenses, have been dealt with. But here we 
fave to deal merely with the relations between those who have been 
elected Senators and Representatives in Congress and their respect- 
ive constituencies, and I shall submit some remarks upon that very 
point which will define my opinion, and I hope will prove satisfactory 
to the Senator from Pennsylvania. 

Now, one thing has been accepted as a legal maxim from time 
immemorial, and that is, that frand vitiates a contract, vitiates a 
bond, a judgment. Who will deny that fraud would vitiate also that 
which we might call a conditional relation between a constituency 
and a representative, and the legislative branch of the Government ? 
But if each House is constitutionally the judge, not only of the 
qualifications and of the returns, but also of the essence of an election, 
must it not have power to judge whether an election is vitiated by 
fraud or not? The House of Representatives has always acted on 
that principle by virtue of the constitutional provision conferring 
upon the Senate and the House the same power in the same language. 

Mr. BAYARD. I should like to ask the Senator a question there. 

Mr. SCHURZ. Certainly. 

Mr. BAYARD. The Senator spoke just now of fraud vitiating all 
contracts, or vitiating everything that it touched. I believe the 
proposition was as broad as that. Let me ask the Senator whether 
he considers that fraud would vitiate the final decree of a court of 
competent jurisdiction? Would fraud vitiate an act of assembly ? 

Mr. SCHURZ. The Senator knows as well as I do that maxims of 
that general character are sometimes waived for reasons of public 
convenience. It is a well-ascertained fact that if an act is passed by 
a legislative body, and the passage of that act has been effected by 
bribery, the courts of this country will not go behind such action by 
the legislative body. The reason for this is, that if they were per- 
mitted to do so, an infinite ramification of consequences might be ef- 
fected ; the whole system of our laws and of private rights might be 
thrown into inextricable confusion. But when acase of wrong can be 
redressed without involving such a ramification of consequences, with- 
out creating such a confusion of legal rights, that is to say, when a 
case stands there by itself, and can be undone without great public 
inconvenience, as the election of a Senator or Representative can be 
undone, the same reason and rule does not apply. I think, therefore, 
that the Senator’s question does not touch the subject under discussion. 

I was just stating that the House of Representatives has always 
acted upon the principle I mentioned by virtue of the very power 
conferred by the Constitution upon both Houses alike, in exactly the 
same langua; language which, applied to both Houses, must neces- 
sarily have the same meaning, for if it had not, certainly those who 
framed the Constitution would have stated and made clear the dif- 
ference. Then, I will ask, why not the Senate ? 

But it is objected that the position of a Senator is widely different 
from the position of a Representative; that a Senator represents a 
State; that the election of a Senator by a State legislature according 
to law is the conclusive act of a State sovereign in its sphere, and 
that, if duly certified, it cannot be questioned. It is claimed that there 
is a certain mysterious power attaching to the great seal of a State 
affixed to a certificate of election which is foreign to the certificate 
of election of a Representative. I need not say to the Senate that I 
am as firm an adyocate and defender of constitutional State rights 
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and of local self-government as any member of this body; but I 
affirm that the Constitution does not give a State sovereign control 
over its Senators, but it does just the reverse. True, the Constitution 
provides “ that the Senate of the United States shall be composed of 
two Senators from each State, chosen by the legislature thereof for six 
years, and each Senator shall have one vote.” In so far Senators may be 
regarded as the representatives of their respective States, and un- 
doubtedly they are. But the Constitution does not regard the election 
of a Senator asin every respect a matter of discretion with the State. 
The Constitution does not permit a State to appoint a Senator just as 
it pleases. The Constitution gives Congress the power to regulate by 
law the manner in which Senators shall be elected, just as it gives 
Congress the power to te by law the manner in which Repre- 
sentatives s be elected. The only difference is as to the place of 
election. Congress has made such laws, prescribing on what day of 
the session of a legislature the election of a Senator s be proceeded 
with, how the votes shall be taken in both branches separately, how 
in joint convention, and so on. 

Why does the Constitution put the election of Senators thus under 
the control of Congress just as it does the election of members of the 
House of Representatives? Because the Constitution does not regard 
a Senator as a mere diplomatic agent of the State, of one sovereignty 
near another sovereignty, appointed to take care of the interest of 
that State only, and remaining under the control of that State. By 
nomeans. The Constitution regards the Senate of the United States 
not as an assembly of State agents, but as a branch of the legislative 
department of the General Government. It regards a Senator here 
as being appointed to take part in legislation concerning the in- 
terests of all the States and of all the people, and, when once elected 
as a member of that legislative department, that Senator is durin 
his constitutional term of oflice entirely, completely out of the contro 
of his State, just as the member of the House of Representatives is out 
of the control of his district constitnency. 

The Constitution indeed provides that the number of Senators from 
each State shall be two, undoubtedly to preserve as much as possible a 
certain equality of the influence of the different States upon the legis- 
lation of the country. It indeed provides that Senators shall be elected 
by the State legislatures, looking upon the legislatures as more repre- 
sentative of the individuality of the States, and also possibly to secure 
to the highest law-giving body of this country a superior class of men. 
But in point of fact it is absolutely certain, and it cannot be denied, that, 
while the constituencies are different, the relation of a Senator, when 
once elected, to his constituency is in no essential point different from 
the relation of a member of the House of Representatives to his, and I 
defy denial of this fact. Neither the Senator nor the Representative 
can be recalled. The Representative and the Senator are equally out of 
the reach and the control of their respective constituents. With regard 
to the Senator, therefore, the sovereignty of the State becomes utterly 
inoperative as soon as the fact of his election is accomplished. When 
the Senator has once been elected, even before he is sworn into office 
at that desk, the State has no power to reconsider that election, nor to 
recall him. 

And now, sir, when it is discovered that the election of a Senator 
has been effected by fraud or bribery, has a sovereign State the power 
to undo its own act to set itself right? Not at all. Not even the dis- 
covery made before the Senator has taken his seat would enable the 
legislature to reconsider its election. It can, in such a case, only me- 
morialize the Senate of the United States, setting forth the facts, and 
then the Senate only can act in the case upon its own knowledge and 
judgment, for the Senator has passed entirely out of control of his 
State, and entirely within the control of the Senate. Thus, when the 
people of a State have been defrauded, say by the purchase of a sen- 
atorial election, they are, with all their sovereignty, bound hand and 
foot, and not the State, but only the Senate, can furnish the neces- 
sary relief. 

Now if the Senate, by virtue of its constitutional powers, does de- 
clare a fraudulent election invalid, does that constitute what was 
called here an encroachment upon the rights of the State? Let us 
see. In what would such encroachment consist? Not in this, that 
the Senate in declaring such an election invalid arrogates a power to 
itself which belongs to the State, for no such power ever belonged to 
the State, and certainly you cannot encroach a power which 
does not exist. You might just as well say that I arrogate to myself 
your right to draw upon my deposit in a bank, or that I encroached 
upon your right to educate my children. Nor can that pretended en- 
croachment consist in this, that the State is thereby deprived of its 
elected representative, for, in the case I have assumed, first, that rep- 
resentative is not 2 5 elected; secondly, it must be presumed, in 
common sense and decency, that the State would rather desire to be 
relieved of a representative who has defrauded it, (and I include, in the 
term “representative,” Senators also,) and that it would itself annul 
its own act if it had the power to do so, which it has not; and, thirdly, 
the State is not deprived of its representation nor of its choice, for upon 
the unseating of a member for such a cause a new election will be or- 
dered in the State at once; the whole matter is turned over to the State 
legislature for its action, and it may elect the same person turned out 
by the Senate if it so sees fit. 

_ The whole 3 therefore, of an encroachment on the sover- 
eign and rightful powers of the State vanishes into utter nothing. 
The State retains unimpaired the full scope of its constitutional 
powers and rights, The Senate, by annulling an election carried by 


fraud or bribery, only does by virtue of its constitutional powers 
what the State would be glad to do, but cannot; and when that is 
done the whole matter is turned over to the State once more in a 
new election, and the State after all is the final arbiter. The exer- 
cise of this power by the Senate does, therefore, not impels, but, look- 
ing at it without prejudice, you will find that it vi y protects the 
rights of the States. 

have now endeavored to show, in a way at least satisfactory to 
myself, if to nobody else, first, that the power to act as the 3 judge of 
the election of its members means the same thing for both Houses of 
Congress; secondly, that it covers for both Houses of Congress alike 
the power to vacate a seat filled by an election carried by fraud or 
bribery; thirdly, that by the exercise of that power by the Senate, no 
constitutional rights of the States are impaired. 

But, sir, we are reminded that the resolution now before us for our 
action has no precedent in the history of the Senate. I admit that; 
but Senators will be obliged to admit also that the disclosures here made 
have no precedent in the history of this body; and for the honor of 
the American people I will suppose that were there a precedent for 
the one there would be precedent for the other; that if such a case 
had ever been disclosed to the American Senate, then the American 
penaa would have found a remedy, and would not have hesitated to 
apply it. 

But if there is no precedent in our past history, is it not time to 
make one? All precedents are once made for the first time, and I 
hope, if such a duty devolves upon us, we shall not shrink from it. 

It is said, also, that the acceptance of the doctrine upon which this 
resolution is based would arm a bare majority with dangerous pow- 
ers. Sir, there is certainly the possibility of an abuse of the power. I 
feelitkeenly. There is no power on earth ever so carefully guarded but 
is liable to abuse. It is the nature of power. But I invite Senators 
to consider whether the danger on the other side is not more to be 
dreaded than the danger on this. What will be the consequence if, 
under circumstances such as are now surrounding us, we do reject 
that doctrine which gives us the power to declare a seat vacated 
upon the ground of bribery ? 3 

Look around you. It is not from Kansas alone, it is from different 
States, that rumors reach us of the election of Senators by bribery, 
undoubtedly groundless in some cases—utterly so, I hope; but, in 
other cases, bearing a very serious appearance. Do we not all know 
that after two senatorial elections within a few months, those who 
had presented themselves as senatorial candidates were arrested 
upon charges of bribery and are now under indictment? Iam very 
far from desiring to prejudge any of those cases; but the testimon 
here before us discloses a tendency of a most alarming nature; whic 
I am afraid is not confined to one State, not confined to one portion 
of the country. 5 

Here I come to the question of fact. We have been advised by the 
Senator from Wisconsin [Mr. CARPENTER] to read this testimony, and 
then to form our own conclusions. I have followed that advice, or 
rather, I acted upon my own impulses in 5 | so before the advice 
was given. I have read this testimony, every line of it, as carefully 
and conscientiously as it was possible for me to do; and now, sir, 
what do I find here? I find a man unknown to the political world. 
After the learned definition of the phrase “ political status,” which 
was given us yesterday by the Senator from Illinois, [Mr. LoGan,] I 
will not apply that term ; I will simply say that he had not signalized 
himself by conspicuous public service, that he was unknown to politi- 
cal fame, that he had given no evidence of uncommon ability in a 
public career; that, in other words, he had not shown those qualities 
which usually are apt to draw upon a man the eyes of the people with 
reference to high political office. That may be nothing to the dis- 
honor of the Senator from Kansas, for not all men have had the same 
opportunities. Bat it appears as a fact that he was mainly distin- 
guished by one thing, and that was, an uncommon abundance of 
money. He appeared as a candidate for the Senatorship surrounded 
by a horde of those political managers, whose whole political wisdom 
consists in a knowledge of the low tricks of the trade, in the hand- 
ling of the appliances of corruption. And behind that group there 
loomed up one of those great moneyed corporations which now so 
frequently thrust their hands into the legislation of this country, who 
have already acquired so dangerous a power, and are threatening to 
extend it in a still more dangerous degree. He first buys off one com- 
peting candidate for $15,000, cash down, who did engage to transfer 
to him his following in the legislature, as so many head of cattle. So 
surrounded he steps upon the scene. The ery goes forth that there is 
money in that election, much money, money for all who are willing 
to aid. The presence of the temptation stimulates at once every 
vicious appetite within its reach. One man who has a vote obtains 
money for casting it; another learns of it, and asks himself why 
he should cast his vote for nothing. The frequency of the practice 
blunts the individual conscience, and that legislature is transformed 
into a market where votes are bought and sold. It is thus, as I read 
this testimony, that Mr. CALDWELL was elected a Senator of the 
United States. 

Now, sir, I find here not a mere isolated instance of the indiscretion 
of an overzealous friend, but I find here bribery systematically 
organized; I find here a bacchanalian feast and riot of corruption. 
And when you read the testimony your imagination will fairly recoil 
from the spectacle of baseness and depravity that presents itself. 

Well, sir, from the testimony as I find it, one thing has become 
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clear to my mind; it is that this is not one of those cases of bribery 
in a single instance which we have heard spoken of as tainting an 
election, and, therefore, I do not discuss the question whether a 
single case of bribery the election would be invalidated. But what 
has become clear to my mind is, that Mr. CALDWELL could never 
have been elected Senator of the United States but for the corrupt 
use of money all around him. In other words, it was the corrupt use 
of money, and nothing else, that effected and carried that election. 
Sir, I ask nobody to believe my mere statement and assertion ; I in- 
vite every Senator to take this testimony into his own hands, to read 
it word for word and line after line, and if they do not come to the 
same conclusion let them not vote as I shall. If I were a juryman, 
acting under the oath of a juryman, called upon to give my verdict, 
my verdict would be as I have stated; and let me say to Senators who 
have discussed the question of the facts that that discussion has 
strengthened rather than weakened my conviction. 

Sir, it is to be feared that cases like this are not entirely isolafed, 
and I beg you to consider that they certainly will not stand alone 
if you permit a case like this to pass with impunity, Let me ask 
you, what can we do, what shall we do, under such circumstances ? 
What is the duty of those who have arrived, from their study of 
the case, at the same convictions that I entertain, and I know there 
are many upon this floor? Shall we say that although the testi- 
mony convinces us that here a seat in the Senate has been purchased 
with money, yet that seat shall be held by the purchaser as if it had 
been acquired by an honest and fair election? Shall we declare, are 
you, Senators of the United States, prepared to declare, that when a 
man buys a seat upon this floor, buys the high quality of a Senator 
of the United States, and pays for it, it belongs to him as his prop- 
erty, and that, according to the fifth article of amendment to the Con- 
stitution, no private property shall be taken for publie use without 
just compensation? Is that the light in which you look at a trans- 
action like this? Shall we increase the temptation already work- 
ing to so fearful a degree by assuring to the purchaser of a seat in 
the Senate of the United States full security of enjoyment? Have 
you considered the consequences of such indulgence? Let me ask 
your attention to one of them. To-day, Senators, we may still be 
able, when we know that a seat has been acquired by purchase, to 
vacate it by a majority vote; but if you encourage this practice by 
the promise of impunity, do you know how long it will be before so 
many of these seats are filled by purchasers, that the struggle will 
become utterly 1 This is not a mere dark fancy, not a mere 
offspring of a morbid imagination. 

The country at this very moment is ringing with the cry of corruption. 
Is it without reason? Never before have the agencies been so powerful 
which seek to serve private interests by a corrupt use of money, and 
never before has the field of political life been so well prepared for 
their work. The same causes will always and everywhere bring forth 
similar effects. We have had a great civil war. That civil war, with 
its fluctuations of values and its tempting opportunities for the rapid 
acquisition of wealth, has left behind it a spirit of speculation and 
greed stimulated to most inordinate activity. There is prevalent a 
morbid desire to get rich and toindulge in extravagant enjoyments ; 
and the more it grows the greater will grow also the unscrupulousness 
of men in the employment of means to attain that end. But more 
than that. More than ever before has the Government of the United 
States extended its functions beyond its legitimate sphere; more than 
ever has the public Treasury been poet into the service of private 
interests. Do we not know it all? Do we not see and understand 
what is going on around us? I ask you, sir, what is it that attracts 
to this national capital the horde of speculators and monopolists and 
their agents who so assiduously lay siege to the judgment and also to 
the conscience of those who are to give the country its laws? What is it 
that fills the lobbies behind these green doors with an atmosphere of 
temptation so seductive that many a man has fallen a vietim to it 
who was worthy of a better fate? What is it that has brought forth 
such melancholy, such deplorable exhibitions as the country witnessed 
last winter-—exhibitions which we should have been but too glad to 
hide from the eyes of the world abroad? It is that policy which 
seeks to use the power of this great Republic for the advantage and 
benefit of private interests; it is that policy which takes money out 
of the pockets of the people to put if into the pockets of a favored 
few; it is that policy which, wherever it has prevailed, in every age 
and every country, has poisoned the very fountains of legislation. 
Do you think, sir, that the consequences now and here will be dif- 
ferent from what they have been at other times and elsewhere? Are 
not your great railroad kings and monopolists boasting to-day that 
they own whole legislatures and State governments and courts to do 
their bidding? Have we not seen some of them stalking around in 
this very Capitol like the sovereign lords of creation? Are not some 
of them vaunting themselves now that they have made and can make 

rofitable investments in members of Congress and in Senators of the 
United States? Have we not had occasion to admire the charming 
catholicity, the delicious cosmopolitan spirit with which these - 
tlemen distribute their favors, as was shown before the Credit Mobilier 
committee of the House, when Mr. Durant testified that when he gave 
money for an election, it was entirely indifferent to him whether the 
man was a democrat or a republican provided he was “a man 


And now let them know that a man who has purchased his seat here, 
or for whom if has been purchased with money, will be secure in the 
enjoyment of the property so bought, and, I ask you, will not their 


enterprise be limited only by their desires, and will not the rapacity 
of their desires be limited only by their opportunities? As long as 
such evils are permitted to exercise their influence, they will spread 
with the power of contagion, and nothing but the most unflinching 
resistance can check the evil. 

Such, Mr. President, is our condition. Everybody sees it ; every- 
body feels it; everybody knows it is so; and if we do not, the peo- 
ple of the United States do. And we must not be surprised if now 
and then the voice of some — of public opinion comes to us with 
aloud complaint of the pusillanimity of Congress in dealing with 
such things. The Senator from Wisconsin [Mr. CARPENTER] the 
other day spoke of it with a somewhat lofty contempt as the clamor 
of the mob, It may be such sometimes, but let us see what mob it 
is we have to deal with now. I will read a few newspaper extracts 
about the Credit Mobilier investigation of the House: 

The Hoase of Representatives— 

This was written while the proceedings were still going on— 


The House of Representatives is prono a Just such an op mity in its 
treatment of the Credit Mobilier question. It is acting as if it lacked the cour- 
age to follow the men who have thrown first stone. The evidence against 
Brooks and Ames is overwhelming. It is their own evidence. The only possible 
ground for excusing them is that what they have done is not bad for Congressmen 
todo. The case of all Congressmen who have held Credit Mobilier stock is also 

lain. The stock was an sae al ol one to hold. It created an interest in defrand- 

ng the Government. To refuse to censure the holders of that stock is to say that 
the congressional standard of morals is not high enough te condemn it. 


Now, gentlemen, do you know what paper published this article ? 

Not the New York Tribune, or the World, but the New York Times. 
1 is another, written after the Credit Mobilier proceedings had 
closed : 7 

The action of the House of tatives on Judge PoLaNn’s Credit Mobilier 
report, in substituting a vote of censure and condemnation for the resolution 
expelling Ames and Brooks, and passing over the other inculpated members with- 
out notice, fell far short of the just e: ions of the country. It was a clear 
case of moral cowardice, an unmanly shirking of responsibility. After rejecting a 
resolution which involved a denial of its right to expel Ames and Brooks for the 
offense with which they were cha „after finding them guilty by a more than 
two-thirds vote, the Honse ado a resolution which virtually declares that a 
member may offer or accept a bribe and yet not be disqualified from retaining his 
seat in Congress. Absolute condemnation must be the verdict of the on such 
a lamentable exhibition of moral pusillanimity. 

Who was the man who wrote that article? It appeared in Harper’s 
Weekly, and I presume was written by our friend the Hon. George 
William Curtis. 

Now, sir, such words are not those of papers which are in the habit 
of finding fault with the Administration and the majority. Theparty 
service rendered by these papers justifies us in supposing that such 
words were extorted from them by facts which they could and would 
neither deny nor gloss over; and certainly, when they speak of pub- 
lic sentiment, they will not make that public sentiment appear in a 
darker color than it really bears. 

I do not quote this language as having the least possible direct or 
indirect bearing upon the merits of the question now before us, but 
I quote it to show you a fact which to us as to every citizen is of the 
highest possible public importance. That fact it is useless to disguise, 
and we bad better fully understand and appreciate it; it is that the con- 
fidence of the American people in the integrity of their public men is 
fearfully shaken. That is the truth, and nobody who knows the country 
will deny it. Whatever you may think of the causes which have brought 
forth this result, whatever of the justice of this sentiment, one thing 
is certain: the fact itself is a public calamity ; for, as has often been 
said in these days, and as can never be repeated too often, what is to 
become of the respect of the people for the laws if they lose their con- 
fidence in the law-makers? I say this not in order to cast a slur upon 
any one, but to admonish the Senate not to forfeit or jeopardize or 
weaken that confidence which it may still enjoy. But the Senate 
will weaken that confidence if, with such evidence before its eyes as 
confronts us here, it refuses to employ that power which it wields for 
the protection of its integrity; for the people would be justified in 
thinking that, if we permit seats here to be ught, we cannot, if we 
were willing, prevent legislation from being sold. 

I would listen to the clamor of the mob just as little as any man on 
this floor; neither would I, in order to gain the confidence of the 
mob, descend to do a thing which my conviction of duty did not 
clearly command. I would face the mob without flinching to prevent 
a wrong. But I would not treat with contempt, I would treat with 

t, that popular voice which calls upon me for nothing else but 
that I should fearlessly do my duty. 

I am far from asking anybody who, upon a conscientious examina- 
tion of the evidence before us, not arrived at the same conclu- 
sions that have grown up in my mind, to vote as I shall vote; but to 
those who have formed the same convictions let me say, there is 
something higher at stake here than the fate of one individual, whom 
we might regard with sympathy and compassion; something higher 
also than the danger that might possibly grow from an abuse of power 
by the majority in vacating seats or annulling elections; and that 
something is the purity, nay, the very existence of the representative 
character of our institutions. You speak of partisan recklessness that 
might unscrupnlously employ such a power for its own selfish ends. 
I know that danger as well as any one knows it; I fear it just as 
much as any one; Iam oorau nok inclined to underestimate it; 
but I entreat you to consider t, by assuring impunity to such 
offenses as we are here dealing with, by securing the full fruits of 
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their iniquity to those who purchase seats in this body, you will 
invite to the Senate of the United States an element which, in its 
very nature corrupt, will be the readiest, the most servile, the most 
dangerous tool in the hands of reckless partisanship. For you must 
know that those who feel themselves most vulnerable, those who 
have to shun the searching light of inquiry, will never have that 
courage of independence which defies attack, but are apt to be the 
first to earn, by the most abject and slavish service, refuge and secun- 
rity under the protecting wing of a powerfal party. Secure the exclu- 
sion from our legislative halls of that class of men who, accustomed 
to the use of ignoble means, must, in the very nature of things, serve 
ignoble ends, and you will have secured a much better safeguard 
against the transgressions of a reckless partisan spirit than by confin- 
ing our power within narrower limits than those by which the Consti- 
tation has circumscribed it. 

I repeat, it is the purity, it is the very existence of the representa- 
tive character of our institutions that is at stake; for when it is 
known that seats in this body can be bonght and held by right of 
purchase, sellers and purchasers will multiply in the same measure 
as the wealth of this country grows to be plundered, as the interests 
vary to be subserved, as the rapacity of greed increases to be glut- 
ted, and the day will come when this body will represent the blood- 
suckers and the oppressors of the people, and no longer the people 
themselves. 

Sir, it is at last time that we should look the dangers which threaten 
this Republic in the face. This Republic has no monarchical tradi- 
tions; it has no pretenders of historic right to disturb its repose or 
to plot its overthrow; it is not likely to succumb to the shock of 
force. But there have been republics before this, just as sound and 
healthy in their original constitution as ours, but which have died 
from the slower but no less fatal disease of corruption and demoral- 
ization, and of that decay of constitutional principles and that an- 
archy of power which always accompany corruption and demoraliza- 
tion. It is time for us to keep in mind that it takes more to make 
and to preserve a republic than the mere absence of a king, and that 
when a republic decays, its soul is apt to die first, while the ontward 
form is still lasting to beguile and deceive the eyes of the unthinking. 
I hope and trust that we are still far from that point; but I think no 
candid observer will deny that there have been symptoms of a move- 
ment in that direction; and, I say it with gladness, there are also symp- 
toms justifying the hope that the downward movement may soon be 
checked if the checking has not already commenced. S 

I you, what is our office under such cirenmstances? This is the 
Senat of the United States. No parliamentary body in the world, not 
even the House of Lords of Great Britain, possesses such exalted at- 
tributes, enjoys such a plenitude of power, is loaded with such vast 
responsibilities. No parliamentary assembly has in its past history 
been more adorned with genius and public virtue. Let no man say 
that of all parliamentary bodies in the world this is the only one—yes, 
the Senate of the United States, with all its exalted attributes, with 
all the plenitude of its power, with all its vast responsibilities, is 
the only one—that has no power to judge whether its members are 
honestly elected, and to declare an election illegal and void on the 
ground of bribery, fraud, and crime; that this is the only parlia- 
mentary assembly on earth which, doubting its own authority, is 
helplessly to surrender to the invasion of men who purchase with 
money their way to the highest legislative dignity of the greatest of 
republics, and, having bought their seats, will sell our laws. When 
the American poopie struggle against the power of corruption, their 
Senate at least should march in the front rank of the advancing 
column; their Senate at least should hold high its own standard of 
honor and purity, which is to restore the waning confidence of the 
masses in the integrity of the law-makers. 

Sir, whatever personal disagreements, whatever partisan quarrels, 
may divide us, upon this, at least, all American Senators should be 
unanimous. For I entreat you not to forget—and no man who has 
read the history of the world with profit will or can forget—that 
when, in a republic circumstanced like this, the power of corruption 
has grown great, and threatens to become overwhelming, and a move- 
ment of the popular mind has sprung up to resist and check it, one 
of two results will follow : either that movement of healthy re-action 
will succeed, the social and political atmosphere will be purified, and 
all will go well ;—or the movement will fail; a feeling of discourage- 
ment, and then of torpid indifference, will settle upon the popular 
mind ; farther effort will be deadened by hopelessness, and corrup- 
tion will riot, not as it did before, but far worse than ever before; 
and nobody knows where it will end. I need not say to which of 
men Aab results the American Senate should use its powers to con- 

ribu 

I, for my part, shall vote for this resolution to declare the election 
of Mr. CALDWELL illegal and void. I shall vote for it, clearly con- 
vinced, as I am, from my careful reading of this testimony, that Mr. 
CALDWELL’s election was effected by the corrupt use of money. I 
shall so vote, firmly convinced that the Senate of the United States, 
under the Constitution, does the power to declare void an elec- 
tion so carried and effected. If this resolution should fail, and I hope 
and trust it will not, then I shall vote for the resolution offered by 
the Senator from Mississippi, [Mr. ALCORN, ] toexpel Mr. CALDWELL, 
firmly believing, as I do, that the corruption shown in this case 
touches his character as well as his election, and clearly unfits him 
for a seat in the Senate of the United States. 


It was with profound regret that I heard the Senator from IIlinois 
[Mr. LoGan] say that there was here evident an ungenerous and even 
vindictive desire to persecute Mr. CALDWELL, and to sacrifice him as 
an innocent victim to popular clamor, something like a wide-spread 
conspiracy to rnin the reputation and the social and political future 
of that one man. I cannot refrain from repelling this as a most 
reckless imputation. The Senators whom I know to entertain, with 
regard to the merits of this case, views similar to my own, are cer- 
tainly not among the least generous, the least conscientious, and 
the least honorable of this body. As to myself, I know my own 
motives. I feel that they need no vindication. Mr. CALDWELL has 
never offended me. I bear him the same kindly feelings that I bear 
to any fellow-man. Nothing is further from my nature than to harm 
any human being, withont justice and necessity. Did I believe him 
innocent, I should not only refrain from everything that might do him 
harm, but I should be among the first to stand between him and 
the sacrifice; and even now I assure him it is with the pro- 
foundest pain that I see him in his deplorable sitnation. But, 
sir, no consideration of personal kindness and sympathy, no emo, 
tion of compassionate friendship, can I permit to seduce me, nor 
should it seduce anybody here, to sacrifice to one individual what is 
higher than he and higher than all of us—the dignity and the honor 
of the American Senate, the moral authority of the laws we make, the 
purity of our representative government, and the best interests of the 
American people. Whatever sacrifice we may be willing to offer, these 
things at least should not constitute the victim. 

Mr. SARGENT. Mr. President, I do not rise for the purpose of dis- 
cussing the evidence in the case of the Senator from Kansas, but to 
say a few words, if I properly may, in reply to the allusions made by 
the honorable Senator who has just taken his seat as to the action 
taken in another body with reference to persons accused of complicity 
in the Credit Mobilier. As I eee e ths treatment of that mat- 
ter by the House, there was no avoidance whatever of responsibility 
and no cowardice. The first, and certainly one of the most important 
questions for that body to decide, was whether it had jurisdiction in 
the case. The events which were testified to occurred more than five 


‘years before the House was called upon for action. Two elections by 


the people had intervened; three, in fact, but two before that Con- 
gres The Judiciary Committee had reported as their judgment, with 
wut a singlo dissent, if I remember correctly, that the House had no 
jurisdiction under snch circumstances; and we were brought face to 
face with the question, which would be presented in a criminal court 
where a man was bronght before it accused of a grade of offense 
higher than its jurisdiction, whether it should entertain jurisdiction 
or not. In a case in a criminal court, if there was any circumstance 
affecting its jurisdiction, the point, of course, would be whether 
it should not first determine if it could try the question at all. 
The conclusion arrived at on that point, which governed the proceed- 
ings, was that there was no jurisdiction, and it was expressed in a 
resolution, which was proposed, that “grave doubts” upon that point 
existed. In fact, the resolution was not strictly true, for with the 
great majority of the body there were no doubts upon the point; 
there was no doubt that no jurisdiction existed. 

I have a decided opinion that, if those events had been more recent, 
there would have been expulsion in the case of two of the persons 
who were named in those resolutions, the two who were subsequently 
censnred; but, for the very reason that there was no jurisdiction to 
expel, the Honse refused to expel them. It is very true that there 
were resolutions of severe censure passed; but this was not, as has 
been sometimes assumed, in violation of the principle that there was 
no jurisdiction in the matter. It was an expression of opinion upon 
certain conduct; an expression of opinion like that which either House 
may make on any outrage committed by a foreign power; an expres- 
sion of opinion which it might make against the continuance of the 
slave-trade or of slavery by any foreign power, against cruelties in 
India or in Cuba, not assuming jurisdiction over those nations to try, 
determine, or punish, but 05 an expression of the body that such 
Mainge were highly n and in that spirit that censure was 
made. 

With reference to other persons who were named, the testimony 
was not clear upon several points. It was not clear that the kind of 
stock in which they were dealing was explained to them. It was not 
clear that they understood the objects of the corporation in whose 
stock they invested, that any extraordinary profits were to arise 
from it, any unusual advantages, or that it was to interfere in any 
way with their duties as members of Congress. There was an almost 
universal commendation in the press at that time of Mr. Ames for his 
energy in building the Pacific Railroad when others had failed; when 
every other company or concern which attempted to push it forward 
had failed, and he had taken it up and was pushing it apparently toa 
successful conelusion; and there may have been a natural and landable 
desire on the part of those gentlemen to participate in the glory of aid- 
ing in such an enterprise. However that may be, it did not appear that 
they ever were influenced in their conduct, or intended to do any- 
tliing corrupt. I speak of the matter as it appeared from the testi- 
mony, and, as I believe, in the judgment of the House. 

I should like to add one word further as to my individual opinion 
of those gentlemen. I had sat in Congress with them for year after 
year; I had seen them in their official relations; I had observed 
them in their personal conduct; and I say, and I believe I speak for 
a great many members of the House with reference to some of these 
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gentlemen, and some of them who are most distinguished, that our 
reliance in their honor, in their high character as men, in their integ- 
rity as legislators, was not shaken in the slightest degree by anything 
that appeared in that case. 

Mr. MORTON. I believe some other members of the Senate desire to 
speak on this question. I move, therefore, that the Senate proceed to 
the consideration of executive business, and let this debate go over 
until to-morrow. 

Mr. CARPENTER. Will the Senator withdraw that motion for a 
moment? 

Mr. MORTON. Yes, sir. 

ADJOURNMENT TO MONDAY. 

Mr. CARPENTER. I move that when the Senate adjourns to-day it 

* to meet on Monday next. 
he motion was agreed to. 
EXECUTIVE SESSION. 

Mr. MORTON. I now renew the motion for an executive session. 

The motion was agreed to; and the Senate proceeded to the consid- 
eration of executive business. 

After twenty minutes spent in executive session, the doors were re- 
ratings ; and the Senate (at four o’clock and five minutes p. m.) ad- 
journed. 


IN THE SENATE. 


MONDAY, March 17, 1873. 


Prayer by Rey. J. P. NEWMAN, D. D. 

The, journal of the proceedings of Friday last was read and ap- 
proved, 

MISSOURI SENATORIAL ELECTION. 

The VICE-PRESIDENT. The Chair will lay before the Senate two 
memorials, signed by members of the legislature of Missouri, in regard 
to the recent election of Senator from that State, and also the major- 
ity and minority reports of the committee of the legislature of the 
State on the same subject. These memorials and papers will be re- 
ferred to the Committee on Privileges and Elections, if there be no 
objection. 

PROGRESS OF BUSINESS. 


Mr. WRIGHT. I offer a resolution. 

The resolution was read, as follows: 

That the Committee on the Revision of the Rules be instructed to in- 
quire into the propriety of so amending the rules as to provide— 
R e debate shall be confined and be relevant to the subject-matter before 

be 5 

Second. That the 3 question may be demanded either by a majority vote, 
or in some modified form. 

Third. For taking up bills in their regular order on the calendar; for their d 
sition in such order; prohibiting special orders, and requiring that bills not finally 
prim of when thus called shall go to the foot of the calendar, unless otherwise 

irec 

Mr. THURMAN. When was that resolution offered ? 

Mr. WRIGHT. I have just offered the resolution. It is a resolu- 
tion of inquiry to the Committee on Rules. 

Mr. THURMAN. I object to its present consideration. 

Mr. WRIGHT. I give noticé that I shall call up the resolution to- 
morrow morning. I ask that it be printed. 

The VICE-PRESIDENT. The order to print will be made, if there 
be no objection. 
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Mr. SAULSBURY. I believe the unfinished business is the resolu- 
tion reported by the Committee on Privileges and Elections. If I 
am correct, I desire, as I have to leave the Senate at an early hour, to 
submit a few remarks upon that resolution. 

The VICE-PRESIDENT. If there be no further Senate resolutions, 
the unfinished business of Friday last is now before the Senate. 

The Senate resumed the consideration of the following resolution, 
submitted by Mr. Morton on the 6th instant: 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

Mr. SAULSBURY. Mr. President, the report of the Committee on 
Privileges and Elections, in reference to the Kansas case, presents to 
the consideration of the Senate two questions, one a question of fact, 
and one in reference to the power of the Senate to deal with the ques- 
tion of fraud, when connected with the election of a member of this 
body. I do not propose, on the question of fact, to make any extended 
remarks, but simply to state the conclusions of my own mind in refer- 
ence to the evidence submitted and accompanying the report of the 
committee. Ithink it cannot be questioned, by any one who looks 
carefully into that testimony, that there was great corruption, t 
fraud, practiced in the election of the Senator from Kansas. Without 
specifying the particular parties affected by the fraud, without point- 
ing out particular members of the Kansas legislature who were cor- 
rupted, and whose votes were controlled by the use of money, I think 
it cannot be doubted—at least such is the conviction upon my own 
mind—that, but for the use of corrupting influences, the Senator from 
Kansas would never have held a seat in this body. 

I shall not have the time, and do not now propose, to review the 
evidence submitted with the report of the committee, but simply to 


state the conclusion to which I have arrived from an examination of 
that evidence. 

The report of the committee and the proofs in the case have been 
before us for more than two weeks, and every Senator has doubtless 
examined them for himself. I shall therefore content myself with 
announcing my own convictions in justification of the vote I shall 
give upon this subject. 

Upon the other question, however, involving the power of the 
Senate to deal with a case of this kind,I desire succinctly to state 


some views. 

Supposing that the fact of bribery or frand has been established 
by the evidence before us, and that Mr. CALDWELL has been connected 
therewith, the next question presented for consideration is, in what 
manner can the Senate deal with his case f 

On this point there is a conflict of opinion. None, I believe, doubt 
the power of the Senate to deal with the question of fraud in the 
election of a Senator when it touches the composition of the Senate ; 
nor do I suppose that any will doubt the duty of the body to do so in 
vindication of its own character and dignity. In fact, looking no 
further than the preservation of the character of the Senate and the 

t which it should claim and merit as the highest legislative 
y known to our system of government, it would be difficult to 
conceive how any Senator could hesitate to affirm the right and duty 
of the body to p itself from the presence of those who had gained 
admission to this floor by such improper means. But when we look 
away from ourselves and consider the consequences to ensue, from 
filling this chamber with members by such means, to our free institu- 
tions, the duty becomes not only clear but imperative, demanding the 
prompt exercise of whatever powers have been conferred by the Con- 
stitution for that p In view of the public interest which we 
are bound to protect, and the obligation imposed by our oaths of 
office to maintain our free institutions and to perpetuate the liberties 
they secure to the American people, we are left no alternative. The 
duty is upon us, and we may not escape it whenever the facts warrant 
the exercise of the power with which the Senate is clothed. It may be 
a painful duty, as it always will be to conscientious men; but it is none 
the less inexorable, and a failure to meet it would bea betrayal of a trust 
which nothing could palliate, justify,or excuse. This I take to be 
the conviction of every member of the Senate; and however much we 
may differ about the facts in this case or the proper mode of reaching it, 
there can be none in reference to the necessity and obligation to act 
if. the circumstances demand it. 

Assuming that Mr. CALDWELL holds a seat in this body by fraud, 
what is the remedy? I have said that on this question there ish dif- 
ference of opinion. The committee, or at least a portion of the com- 
mittee, who have reported this resolution, believe that the proper 
remedy is in declaring the election of Mr. CALDWELL by the sas 
legislature void, while others of this body, and no inconsiderable num- 
ber, think the only remedy is in the power of expulsion. 

So far, I believe, there has been no argument to sustain either of 
those views drawn from the inherent powers of the Senate as a de- 
liberative body. The advocates of each theory claim to find the war- 
rant for the action they propose in the Constitution. 

Certainly the power to expel a member by a two-thirds vote is ex- 
pressly given in plain and unambiguous terms ; none, I believe, have 
deni e existence of such a power, whatever may be their views 
in reference to the circumstances under which it may be properly ex- 
ercised. The power to declare the election of a Senator void for fraud 
is both affirmed and denied, and much of the debate to which we have 
listened has turned upon this point. As the views I entertain upon 
this question differ somewhat from the views of some of those with 
whom I am accustomed to act in this chamber, I propose to state suc- 
cinctly the conclusions at which I have arrived in the consideration 
of this question. 

I am not prepared, Mr. President, to deny the existence of a power 
in this Senate to declare the seat of a member vacant whenever it 
shall appear that he holds that seat by purchasing the votes of the 
legislature that elected him. Such action on the part of any member 
would render him unworthy of a seat in this chamber; and when I 
look at the Constitution I find the Senate, as well as the House of 
Representatives, made the ae of the qualifications, returns, and 
election of its members. “Qualifications,” of course, are personal to 
the member, referring to his age, residence, &. Returns” are the 
certificates and evidences of his election. But what is meant by the 
authority conferred upon each House of Congress to judge of the elec- 
tion of its members? It is something distinet from judging of their 
qualifications and the returns of election. It must mean that you 
may look into the election, and judge, not only whether it took place 
at the pop time and at the proper place, and was the proper legis- 
lative body to elect, (for these facts must appear upon the face of the 
returns,) but also to see if the election was conducted in the proper 
manner; that is, whether if was the free expression of the legislative 
will, uncontrolled and undeterred by force or fraud. Does any one 
sup for a single moment that an election of Senator determine:! 
by force and coercion of the legislature would be a valid election ; 
that duress controlling the action of the legislature in the choice of 
a Senator would not vitiate the election and render it void? And 
who would doubt the power of this Senate, upon proof of such a state 
of facts, to declare the illegality of such an election of a member of 
this body? If the Senate, under the power given to judge of the 
election of its members, could set aside and declare void an election 
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under such circumstances, can if not, under the same power, declare 
illegal and void an election controlled and determined by the bribery 
of the legislature? The duress of bribery as effectnally subverts the 
legislative will as the duress of force or the apprehension of great 
bodily harm. Iam unwilling to admit that, in either case, this Senate 
could not vindicate its own dignity and the freedom of senatorial 
elections by treating such an election as anullity. Those who would 
restrict the power of the Senate, in judging of the election of its mem- 
bers, to the simple inquiry as to whether the body electing was, in 
fact, the rightful legislative body, and whether it met at the right 
place and elected at the right time, would be compelled to admit, if 
these facts appeared, that. such an election of Senator as I have sup- 
, whether controlled by force or fraud, was a valid election, and 
inding upon this Senate. From such a conclusion I most respectfully 
dissent. 

Ido not, however, admit, but on the contrary deny, that the bribery 
of asingle member of a legislature would vitiate the election of a Sena- 
tor. That was the rule recognized by the British Parliament, and 
which I understood the Senator from Indiana [Mr. Morton ] to insist is 
the true rule to govern such cases. The rule adopted by the House of 
Commons was founded in the necessities of the times, and, perhaps, was 
proper under the circumstances existing at the time in England. The 
reason for the rule was to protect the freedom of elections and to 

prevent the undue influence of the ministry in the election of mem- 
Bare of Parliament. The ministry endeavored to fill the House of 
Commons with men whose votes they could control, not only to sus- 
tain the just measures of government, but to vote the most liberal 
supplies and to act in cere as the pliant tools of the Crown and 
ministry. To protect itself from the presence of such members, Par- 
liament was compelled to declare that the bribery of a single voter 
shonld render an election void. But that rule has never been recog- 
nized in this country, and in fact has no justification in the cireum- 
stances surrounding us, and no fitness in its application to our insti- 
tutions. The bribery which can render the election of a Senator void 
must control and determine the result of the election. It must be the 
means by which the election is secured. The purchase of a single 
vote of a member of a legislature, or of ten or twenty, or any num- 
ber of votes, unless it had that result, unless it determined the choice 
of the legislature, and secured the election of the purchaser or the per- 
son for whom they were purchased, would not render his election void. 

In affirming, therefore, the power of the Senate to declare the elec- 
tion of a Senator illegal and void for bribery, I maintain that the fraud 
must be controlling in its influence and must determine the result of 
the election. Such I believe to have been the case in the Kansas elec- 
tion, and am therefore prepared to affirm the right of this Senate to 
declare the election of Senator CALDWELL illegal and void. 

Bat it is said that the power to declare an election of Senator void 
for any cause may be abused and become a most dangerous power. I 
admit it. That, however, is an argument against the improper or 
hasty exercise of the power rather than against its existence. The 
existence of a power can do no harm so long as it remains dormant 
or is exercised only in a proper case. It is the improper exercise of 
the power that is attended with evil. True, the dager of such a 
power becomes greater the more easily it can be exercised; and in 
this view I admit that the power of the Senate to declare a seat vacant 
by a maoniy vote is more likely to be abused than the power of expul- 
sion. It is, however, the abuse of the power in either case from which 
harm is to be apprehended, and not the existence of the power or its 
exercise in a case proper for such exercise. 

But let me ask Senators if the absence of such a power in the Senate 
might not become equally dangerous and be attended with conse- 
quences the most serious. The necessity for all legislative bodies to 
be able to protect themselves from the presence of persons not prop- 
erly entitled to seats therein has been recognized and admitted from 
time immemorial, and if the Senate has no such power, then it is an 
anomaly among deliberative bodies and an exception to a rule indis- 
pensable to the preservation of its own character and dignity, Those 
who oppose the right of the Senate to vacate a seat in the body for 
fraud, in the manner proposed by the resolution reported by the com- 
mittee, admit the right of self-protection to exist, but claim that it is 
found in the power of expulsion. In support of this view they say that 
the right to expel is absolute and unrestricted save by the require- 
ment of a two-thirds vote. That is true. The power of expulsion is 
uncontrolled by anything but the discretion of the Senate. It might to- 
day be exercised upon any member of this body for cause or without 
cause. But, I ask, does it furnish the means of protection to the Senate 
from the presence of persons who ought not tosit in this chamber, in all 
cases that may arise, unless by its exercise in the most arbitrary and 
cruel manner? Suppose it should be found that some member of this 
body held his seat here by corruption and fraud controlling the action 
of the legislature that sent him, but that he himself was wholly uncon- 
nected with and ignorant of the means by which his election had 
been secured; suppose some gigantic sad arog for purposes of its 
own, should buy up enough votes in a State legislature to elect a 
Senator, and should by such means place in this hall a man of its own 
choice, contrary to the will of the people of the State, and who but 
for such fraud would never have been thought of for the position; 
and suppose that the Senator himself was unconnected with the frau 
and ignorant that his election was procured by such means, would 
any Senator here contend that his case was a proper one for the exer- 
cise of the power of expulsion? Certainly not. In such a case you 
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would be compelled to submit to having a seat filled in this body by 
a man whose election had been procured by the most notorious and 
flagrant fraud and corruption, or driven to the necessity of exercis- 
ing the power of expulsion upon a man as innocent of wrong himself 
as the purest man among us, if the power of expulsion is the only 
pore of self-protection in the Senate. In the case I have sup 5 

apprehend that no one would dare to be so unjust, not to say so 
cruel, as to brand b; ulsion a man for offenses not his own. lam 
free to say for one that I would not. I would sooner resign my own 
seat in this chamber than be guilty of such injustice to another. 

It may be said that I have stated an extreme case—one not likely 
to occur, Suppose I have; it is only by extreme cases that you can 
fully test the correctness of any theory. I do not admit, however, 
that the case supposed is an extreme one, unless it may be in the su 
position of the possibility of innocence in the person selected by the 
corrupting corporation as its agent in this body. When I see the in- 
creasing power of monopolies in this land, the consolidation of rail- 
road corporations, stretching across this entire continent, and by a 
combination of capital and influence controlling the Jegislation of the 
States of this Union; when I hear on every hand of the potent influ- 
ence of these corporations, not only upon legislation in the States, 
but also upon judicial decisions ; when I see them resisting all legis- 
lation adverse to their wishes and interests, and dictating the meas- 
ure of public burdens they shall bear; above all, when I see them 
around these balls, by hired agents demanding the gift of the public 
lands, and asking the privilege to be permitted to rob the Treasury 
by obtaining subsidies under acts of Congress, I cannot repress the 
apprehension that at no distant day they will attempt to influence 
the legislation of this Senate, not alone by the influence of the 
“lobby,” but by the votes of their own agents, whose seats here have 
been purchased by the use of corporate money, unless this body 
may protect itself by declaring the seats of all such agents vacant by 
reason of the fraud practiced in procuring them, The remedy pro- 
posed, the power to look into the elections of members of this body, 
upon allegations of corruption and bribery, and, if found true, of 
vacating the seat, may be a delicate and dangerous power; but in 
view of the consequences that may follow if such a power is denied, 
I confess that I should come to such a conclusion with much reluc- 
tance. 

Now, Mr. President, let me inquire if the power of expulsion is not 
also a dangerous power, if you can go behind the oath of oflice which 
induets a member into this body and inquire into and expel for causes 
ocenrring anterior to that time. The power of expulsion is absolute, 
as I before remarked, controlled only by the discretion of the Senate. 
You may expel for cause or you may expel without cause if two-thirds 
of this body so determine. I admit it may be more difficult to procure 
the vote required to expel than a mere majority vote, and to that ex- 
tent the power of expulsion is less dangerous than the power of vacat- 
ing the seat for fraud in the election, e however, you go behind the 
oath of office, and inquire into matters occurring anterior to that time, 
you are treading on dangerous ground, and will find it difficult to 
fix a limit to the exercise of the power, I know that it may be said 
that fraud perpetrated in bribing the legislature is a part of the res 
geste and connects itself with the induction of the Senator into office, 
and thus gives jurisdiction to the Senate of the offense. But is ex- 
pulsion, I ask, for bribery in such a case not punishment for some- 
thing done while the man was a private citizen, having no connection 
with this body in any manuer whatsoever? I do not wish to be misun- 
derstood on this point. I am not denying the right of the Senate to 
expel in such a case. I am simply endeavoring to show that the 
power of expulsion is equally as dangerous as the power of declaring 
the election void, save only in the greater security found in the vote 
required to expel. In everything else the power of expulsion is as 
dangerous as the power to declare an election for bribery void. It is 
as dangerous to the right of members in this body and as dangerous 
to the rights of the States they represent, except for the protection 
found in the two-thirds vote required to expel. 

In one aspect the power of expulsion is even a more dangerous 
power than that of declaring a seat in this chamber vacant for brib- 
ery of the legislature in the election of a Senator. In the latter case 
the exercise of the power is restricted to causes connected with the 
election; it is derived from the authority to judge of the elections. 
No one would contend that it could be exercised for any matter not 
D such an election, and connecting itself with the seat in 
this body to be declared vacant. But where is the restriction of the 
power of expulsion? None is expressly found in the Constitution ; it 
rests alone in the discretion of the Senate. Ifyou go behind the oath 
of office—the induction of a Senator into this chamber—where are 
you tostop; who shall fix a limit to the exercise of the power? There 
is no limit except the discretion of the Senate. In this view of the 
case I ask, is it not more liable to abuse than the power to declare au 
election of Senator void for bribery in his election ? 

Mr. President, there has been an argument against tho resolution 
reported by the committee drawn from precedents. I have great ro- 
spect for precedents. The law of the profession to which I belong is 
stare decisis; and if any Senator can produce a precedent in a paral- 
lel case to the one now under consideration, I shall feel bound to be 
governed by that case; but I affirm that no such precedent exists. I 
am glad for the honor of the American Senate that this is a case of 
first impression. 

- In the case of my friend from New Jersey, [Mr. Srocxron,] that 
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was not a case where the Senate attempted to look into the election 
of a Senator on a charge of bribery, but upon another question. The 
only case which has been brought to the notice of the Senate having 
the least similarity to the one now under consideration is the Penn- 
sylvania case; and yet the trne question presented in that case was 
simply whether the Senate upon the presentation of a memorial from 
members of a legislature, preferring vague and indefinite charges, 
would go into an investigation ; and in submitting their report, de- 
clining to send ont a roving commission to hunt np testimony upon 
vague charges, the committee may possibly have nsed expressions 
that looked as if they were contemplating expulsion as the only rem- 
edy for the Senate if a case of bribery existed; yet I say they had 
not the case before them and did not decide that question. Mr. Pugh, 
who differed from the committee, in the discussion which followed, 
did maintain the right to vacate a seat for fraud; and in that dis- 
cussion he put the direct question to Mr. Butler, of South Carolina, 
whether the bribery of the legislature in the election of a Senator 
would not render the election void, and, if my memory serves me 
right, Mr. Butler admitted that snch would be its effect. I do not 
quote his language, but the impression made npon my mind from 
reading that discussion was that he admitted, in the debate with Mr. 
Pugh, after the re was bronght in, that if a case of bribery were 
presented it would vitiate the election and render it void. Therefore 
| say there is nothing in the precedents that have been cited that can 
possibly bind the Senate. There is no authority to be derived from 
Them indicative of what is the proper action in this case. 

Having thus expressed my view of this subject, I wish now to say 
that, while I maintain the existence of both powers, the power to 
axpel and the power to declare the action of the Kansas legislature 
void, I believe that in this particular case the power to expel is the 
appropriate remedy. I believe it is so, because the Senator himself is 
connected so indisputably with the fraud that it becomes a case in 
which the character of this body requires that the higher remedy, 
that which touches the member himself, should be resorted to. And 
in that view of the case I should prefer to see the resolution offered 
by the Senator from Mississippi [Mr. ALCORN] passed, rather than 
the resolution reported by the committee. 

That we ought to take some action in this case certainly will not 
be denied by any member of the Senate who believes that the elec- 
tion of the Senator from Kansas was procured by fraud. One con- 
sideration demanding the prompt action of the Senate is the preserva- 
tion of the character and the dignity of this body. If any member of 
this Senate has obtained a seat here by the use of corrupt influences, 
we owe it to ourselves as members of the highest legislative body on 
earth, af least in this country, to see to it that the Senate is purged 
from the presence of such a man. 

In making use of this language, which is pretty strong, I admit, I 
do not wish to speak harshly of the Senator from Kansas. From all 
that I have seen of that gentleman I should judge that he was a gen- 
tleman of kindly feelings and courteous disposition. I will go further 
and ssy that I am ready to admit that, though the legal fraud con- 
nected with his case is the most glaring, so far as moral fraud is con- 
cerned, there is not the same degree of turpitude that would have 
attached to the case if bribery had been committed by many other 
persons. He was in a new country; he was surrounded by influences 
and by a state of public morality that palliated and invited to some 
extent the resort to such means; and, looking from his stand-point at 
the question, I would not charge the same degree of moral turpitude 
on the act of the Senator from Kansas that I would upon myself, or 
upon some other gentlemen in the Senate with surroundings entirely 
different, if we had been connected with a transaction of the same 
kind. He acted in obedience to what seems to be the practice in 
senatorial elections in his State. 

I say that we owe it to ourselves, we owe it to the dignity of this 
body, if the facts in this case have established the complicity of the 
Senator with the bribery, to use the highest power given to this body 
for the pu of vindicating its dignity and its character. 

What will be thought of the American Senate by the people of this 
country ; what will the nations of the earth think of the American 
Senate, if, with a case of this kind presented before them, reported 
from their own committee, detailing the facts, showing the corrupt- 
ing influences that were used to procure this election; what will be 
the judgment of the world in reference to the character of the Sen- 
ate, if, with such a case before them, ae? fail to apply a remedy 
and vindicate the honor of this body? hat will the respect 
which the people of this country will entertain for the Senate ? 

Sir, Iam fearful that we as a legislative body have already lost 
caste in the publie mind, judging from the public papers of the coun- 
try. The scenes transpiring in Congress, the investigations that have 
been going on here during the recent session, have not been calculated 
to impress very favorably public sentiment throughout the country, 
and I fear the American Senate to-day has not that high character 
that it once had. Sir, I remember in the days of my youth, long be- 
fore I had any aspirations for a seat in this body, I regarded this 
chamber not only as the theater of the highest intelleetual powers, 
but as the true exponent of political 1 in this land. If we 
fail to vindicate the honor of this body by ridding ourselves of the 

resence of any member who is connected with and has obtained 
his seat by bribery, that character will be lost, and with it will be 
lost the respect of the American people for ourselyes and the laws 
here e 
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If this Senate shall fail either to declare the election of the Sena- 
tor from Kansas illegal and void, by the passage of the resolution re- 
ported by the committee, or to the resolution of expulsion intro- 
duced by the Senator from Mississippi, it will be a virtual announce- 
ment that seats in this chamber are for sale to the highest bidder. 
Men who are too conscientions to buy their way into the Senate, or 
whose fortunes are too limited to enable them to do so, may dismiss 
their aspirations for the position. The prize will no longer tempt the 
ambition of the poor or the virtuous, but will become the inheritance 
of the mercenary and venal. Genius, learning, and fitness will avail 
but little in a contest with gold, and those who occupy these seats 
hereafter may regard their claim to them as vested and indefeasible 
because purchased with a price. 

I have not time at present to disenss more fully the subject under 
consideration, being compelled to leave in a few moments for my 
home. What I have said has been prompted from a sense of public 
duty, and not, I trust, from any consideration unworthy of the place 
or the occasion. 

Mr. STOCKTON. I desire to ask a question of the Senator from 
Delaware before he leaves the chamber. I did not wish to interrupt 
him while he was speaking, for fear I might interfere with the tenor 
of his remarks; but I wish to call his attention and that of the Senate 
to the fact that, from the commencement to the end of his remarks, 
“bribery” and “fraud” were used as synonyms, and he treated this 
case 5 8 as if it were a case of frand. In the remarks which I 
had the honor to submit to the Senate a few days ago the point I 
made was that there could be no inqniry in reference to the motives 
of the members of the legislature if it was plain that the manner of 
the election was fair; that the manner of the election was the only 
subject to be inquired into; that the Senate had no right to examine 
into the motives of the individuals composing the legislature. 

Now, sir, nothing can be more distinct than“ fraud” and “ bribery.” 
In bribery the motive is direct and plain; indeed, that is the very 
definition of bribery ; but fraud in law vitiates everything; it vitiates 
everything because the motive does not exist, and the individual 
who is casting the vote may be himself defrauded. “Fraud” is de- 
fined as “ deceit, cheat, guile, deception, trick, artifice, subtlety, strat- 
agem, imposition.” A “bribe” is “a reward given to any one, espe- 
cially to a judge, an officer, or a voter, in order to corrnpt or influence 
his conduct.“ And the lexicographer, to illustrate, gives this quota- 
tion from Samnel: “His sons turned aside after lucre and took 
bribes and perverted judgment.” 

The distinction is as broad as it can be. It is a distinction which 
absolutely prevents one single word uttered by the Senator from Del- 
aware being an answer to any argument that has been used on this 
side of the question. If yon come here with the legal proposition that 
fraud avoids all transactions, that may be true. It may avoid an 
election if the voter is defranded. If such a course has been pursued 
as I am told has been in regard to some of the negroes of the South, 
where, not being able to read, they were made to vote one ticket 
when they supposed that they were voting another—if that were 
proved, it would avoid that transaction beyond all doubt. But the 
585 fact that it was bribery is an admission that the motive was 
there. į 

As I said when I spoke to the Senate before, whether the motive 
be love and affection, whether it be public duty and a belief that the 
man who is chosen is the best man, whether the motion be a pure 
one or a fonl one, whether it be a sordid and a base motive or a noble 
and honorable one, whether the man be carried by personal devotion 
to his friend away from his public duty, so as not to select a man 
who is the best man for the place, or whether the motive be of any 
other kind, it is a motive; the man does choose, he does select, he 
does the work. He does the work so that. the Senate can get no 
further than to inquire whether he has done it. But, in the case of 
fraud, the work is not done at all. The distinction it seems to me 
and it is all I rose to say—is as broad as it can possibly be; and the 
Senator from Delaware has failed to observe that distinction, or I 
think he would not have expressed his opinion as he has done this 
morning. 

Mr. MORTON. Ishould like to makea single remark to the Senator 
from New Jersey, in that connection, on the distinction between fraud 
and bribery in a ease of this kind. There may be fraud in an election 
ina t many ways in which there is no bribery; but you cannot 
imagine bribery withont fraud. An election procured by bribery is 
essentially a fraud; it is a fraud upon the people of the State; it is 
a frand upon the Senate; itis a fraud upon the nation. Bribery 
involves fraud, although there may be other species of fraud that do 
not involve bribery. 80 far as dealing with the motives of members 
of the legislature is concerned, I submit to my friend that that is a 
distinction without a real difference. It is the acts of men which you 
inquire into. If a member of the 1 accepts a bribe, that is 
an act. If a candidate gives a bribe, that is an act susceptible of 
proof. You may infer motives from acts; bnt it is the acts that are 

royed. From the acts the law infers the motive. If an act is frandn- 

ent or corrupt in its character, the law infers the fraud and infers 
the conseqnences. 

Mr. PRATT obtained the floor. 

Mr. SUMNER rose. 

Mr. PRATT. I am told the Senator from Massachusetts rises for a 
special purpose, aud I am willing to yield to him. 

Mr. THURMAN. I have not risen to speak on this case, but to put 
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a question to my friend on my left. If improper motives cannot be 
imputed to a member of the legislature for the purpose of declaring 
the election void, if we are estopped from imputing improper motives 
to a member of the legislature when that is the inquiry, how can we 
impute improper motives when the question is upon expulsion? How 
is it that the same estoppel will not work if the resolution were to 
sanek that does work when the resolution is to declare the election 
void 

Mr. STOCKTON rose, 

Mr. CONKLING. If nobody else wishes to answer that question, 
I should like to answer it. 

Mr. STOCKTON. The Senator from Ohio, I think, spoke to me. 
He said he wished to put a question to his friend on the left, and I 
suppose he alluded to me. If he did, I am prepared to answer that 
question. The answer is, because there is a clause in the Constitution 
of the United States, which I wish the Senator from Ohio would refer 
to, which absolutely allows the Senate to expel for cause, and makes 
the Senate the sole judge of the cause. If the Senator from Ohio 
had done me the honor to listen to me when I spoke the other day, 
he would have observed that I said the power was absolately unlim- 
ited, and, being unlimited, you can inquire into anything, but the 
instant you find that a man is not, in your judgment, a peer of yours, 
you can expel him if you can get a two-thirds vote. 

In the other case, the clause in the Constitution is simply that the 
Senate shall be the judges of the qualifications, the elections, and 
the returns of its members; and, as I attempted to show the Senate 
on another occasion, that simply means to judge of the manner and 
form of election, and not of the motive of the voter. In one case 
your power of inquiry is unlimited, and, as I said, our fathers required 
a two-thirds vote before you can expel, so that party passion cannot 
coutrol the matter. In the other case, you may unseat a man by a 
majority of one vote, and keep your power permanently in the Senate 
by pretending, by construction of the word “election,” to examine 
into the motives of individuals. One is dependent upon an unlimited 
clause in the Constitution, and the other upon a clause which is lim- 
ited all the way through by the context in which it is placed. 

Mr. THURMAN. My excuse for not having heard my friend from 
New Jersey the other day was that I was in New York, and I could 
not hear him that far. That was my misfortune, of course. I wish, 
however, to say that I utterly dissent from his doctrine, that the 
power to expel is an unlimited power. It is a power to be exercised 
within the discretion of the Senate, but it is a legal discretion. It is 
not an unlimited power at all. It is a power to expel for cause. In 
determining in its discretion what is cause, the Senate is bound to 
exercise, not a capricious or arbitrary discretion, but a legal discre- 
tion. And, perhaps, at some future time in this debate, I may en- 
deavor to show my friend that the reason which he supposes to exist, 
and which authorizes us to charge corruption npon a legislature when 
the question is expulsion, is no sufficient reason at all; and that, if 
we can charge corruption npon a legislature, on a resolution to expel, 
it will be extremely difficult, by any logic of which I am aware, to say 
that you cannot, on a resolution to declare the election void. 

Mr. CONKLING. Will the Senator from Indiana [Mr. Pratt] al- 
on 21 one moment to answer the question put by the Senator from 
Ohio 

The VICE-PRESIDENT. ‘The Senator from Indiana has the floor 
on the question, but the Senator from Massachusetts rose for a special 
pur and yielded the floor to the Senator from Ohio. 

Mr. CONKLING. I do not wish to stand in the way of another 
Senator; but before it passes away, I wish to answer the question 
put by the Senator from Ohio which he gave an invitation to us all 
to answer. Let me state the question. If we are estopped from im- 
puting corruption to members of the State legislature in order to 
avoid an election of a Senator of the United States, why are we not 
estopped to impute corruption to members of the legislature in order 
to expel the Senater they elect? That is the question. My answer 
is this: Upon a resolution to expel, we are not called upon to impute 
wrong or corruption to the members of the legislature at all, nor to 
anybody else, save only the Senator upon whom the resolution acts, 
The question solved by a resolution of expulsion is the guilt or inno- 
cence of the member of this body whom it is proposed to expel, not of 
the members of any other body. I beg the attention of my friend from 
Ohio to one illustration. Suppose it were proven that Mr. CALDWELL 
offered one hundred bribes toone hundred members, every one of whom 
spurned the approach with such indignation that he who made it 
2 70. 5 like aguilty thing upou a fearful sammons,” and crept away 

atiled. 

Mr. THURMAN, Yes. 

Mr. CONKLING. Could corruption be imputed to the men who 
drove him from their presence because he dared to offer bribes? Does 
not such a test answer the question of the Senator? If the member 
be steeped in turpitude himself, is not that the turpitude for which 
you expel him? Do yon explore the question whether others were 
corrupted or contaminated ? 

Mr. President, I agree with the Senator in the dissent he expresses 
to the proposition stated by the Senator from New Jersey. I deny 
that the Senate is a law unto itself to expel at its caprice. I deny 
that the Senate can rightfully expel me for spilling sand upon the 
floor. I deny that the Senate can sit in inquisition upon all my past 
life and expel me for a delinquency which occurred twenty years 
before I was a Senator. The power to expel is, as the Senator from 


Ohio says, a power regulated by law and by legal discretion ; but the 


Senator must hamper it and define it narrowly indeed before he can 
prove that our province to expel consists in any degree in the power 
to impute J to members of the State legislature, or members 
of any other body, except this body, which we purge by expulsion. 

Mr. THURMAN. At some future time I will endeavor to convince 
my friend from New York that his answer is not sufficient. I may 
fail, but I shall make the effort. 

Mr. STOCKTON. I desire to say a word both to the Senator from 
New York and the Senator from Ohio. 

The VICE-PRESIDENT. The Senator from Indiana has the floor, 
but yielded it to the Senator from Massachusetts for a special pur- 
pose, as the Chair understands. 

Mr. STOCKTON. I was not aware of that. I simply desire to 
draw the distinction between power and right. The power in the 
Constitution, I said, was unlimited. I did not say that the right was 
unlimited, and both the learned lawyers who have commented upon 
what I said have lost sight of that distinction. 


CREDENTIALS. 


Mr. SUMNER. Mr. President, I present the credentials of my col- 
league, Mr. Boutwell, as a Senator of the United States, and ask to 
have them read and filed and the oaths of office administered. 

The chief clerk read the credentials of Hon. George S. Boutwell, 
elected by the legislature of Massachusetts a Senator from that State 
to fill the vacancy occasioned by the resignation of Hon. Henry 
Wilson, for the term aang the 3d of March, 1877. 

The oaths prescribed by law having been administered to Mr. BOUT- 
his seat in the Senate. 


ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of Mr. Morron’s resolution 
in regard to the election of ALEXANDER CALDWELL. 

Mr. PRATT. Mr. President, while the discussion of Mr. CALD- 
WELLS case was confined to the members of the committee whose 
report we are considering, I felt no disposition to say a word; but 
Senators outside of that committee have deemed it proper to submit 
their views to the Senate, and I feel that it is due to the gravity of the 
procedúre and to Mr. CALDWELL himself, for whom personally I eher- 
ish the most kindly sentiments, that I should briefly state the reasons 
for the vote I shall give. In doing so I do not seek to influence any- 
body’s vote. We are sitting as judges in his case, anxious only to do 
our duty, acquitting him, if we can, under our convictions of the law 
and the evidence; unseating him, if we must, only in consequence 
of an overruling sense of duty. 

The precise question upon which we must first vote is whether Mr. 
CALDWELL was duly and legally elected to a seat in this body by the 
legislature of Kansas. The resolution of the committee, which until 
this debate began I had supposed was nearly unanimous, is that he was 
not duly and legally elected. It is, however, admitted, I believe, on 
all hands that an election was held by that legislature at the time 
and place appointed by law, and that Mr. CALDWELL received more 
votes by twenty-five than were necessary to his election, and that his 
credentials, founded upon the election, are in proper form aud show a 
prima-facie title to the office he holds. 

Our power to deal with Mr. CALDWELL is derived from two provis- 
ions of the Constitution. One declares that the Senate shall be “ the 
judge of the elections, returns, and qualifications of its members ;” 
the other anthorizes the Senate to “determine the rules of its pro- 
ceedings, punish its members for disorderly behavior, and, with the 
concurrence of two-thirds, to expel a member.” 

In confining what I have to say to the pending resolution, which 
simply looks to unseating, and not expelling, I begin by asking what 
limitations are found, if any, either in the Constitution or statutes, to 
our power sitting as judges under the first provision? It is conceded 
on all hands that the power of judging of elections is a judicial power, 
and, being granted to the Senate, is denied to the courts, When the 
Constitution declares that each House shall be the judge of the elec- 
tions, &c., of its own members, it excludes by the t every other 
judicature. If the Senate may not determine whether Mr. CALD- 
WELL’s election is legal or void, no other tribunal can. The control 
over this question has passed even from the legislature of Kansas. 
While that body could elect, it had no power to unseat. True, it 
could assume that no valid election was held, and send another Sena- 
tor here to try titles before this body with the incumbent, as was the 
case in Rhode Island forty years ago in the case of Potter and Rob- 
bins; but it possessed no power to recall or eject him; nor, for the 
reason I have just given, could any judicial tribunal pass upon the 

nestion. 
he If, therefore, we cannot in this procedure go behind Mr. CALDWELL’s 
credentials to inquire whether anything occurred in the manner of 
his election which should vitiate his title, then all allegations of 
fraud, bribery, intimidation, and violence in the procuring of an elec- 
tion must fail of a hearing. Mr. CALDWELL’s commission must be ac- 
cepted as absolutely precluding all pao except upon the points 
whether he was of the requisite age, had been nine years a citizen 
of the United States, and was at the time of his election an inhab- 
itant of Kansas. And this I understand to be the proposition of the 
Senators from Wisconsin, [Mr. CARPENTER, ] New York, [Mr. Conx- 
LING, I Ilinois, [Mr. LOGAN, ] and Pennsylvania, [Mr. Scorr,] who have 
spoken against the resolution. They hold, if I understand them cor- 
rectly, that if the returns and certificate show a valid election, nei- 
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ther the Senate nor any other tribunal can go behind them for any 
causes 55 those I have spoken of relating to his qualifications. 

Mr. CO G. I do not hold that, for one. I e the Sen- 
ator enumerated me, and therefore I wish to enter my caveat. 

Mr. PRATT. But, Mr. President, can this be true? IfI can conceive 
of a case—a single case—where it would be proper to go behind the 
commission to learn what transpired in the course of the election, for 
the purpose of invalidating the title, then the proposition is not ab- 
solutely true. Now, let me suppose it was true in point of fact, and 
susceptible of the clearest demonstration, that in order to compass his 
election Mr. CALDWELL marched a squad of soldiers into the State- 
house, at Topeka, to overawe the members of the legislature, at the 
time the election was progressing, and that such was the persuasive 

wer of the muskets pointed at the members that a majority voted 

or him. To be sure, I have put an extreme case, one very unlikely 
to happen, and which has not happened, but the proposition must bear 
the pressure of every su ble case or it is not a sound one. Will 
gentlemen tell me that this might happen and the election still be held 
valid, provided the credentials were regular on their face? Shall I be 
told that such a stupendous outrage could happen in a republican form 
of government, the very essence of whose system is perfect freedom of 
elections, and yet no power exist in this body, when a seat is claimed 
here as the legal result of this violence, to inquire into it? Must 
everybody else be cognizant of all the circumstances of the outrage 
except the Senate of the United States, which must know nothing of 
it by reason of the bar which the commission puts up to all inquiry ? 

Mr. SCOTT. Mr. President ; 

Mr. PRATT. If my friend will wait until I get through, I will then 
cheerfully answer any questions. 

Mr. SCOTT. I do not wish to interrupt my friend, but, as he 
alluded to the position I had taken, I wish to say that I confined m 
remarks to the cause under consideration in this case, and not to gach 
a case as he has supposed af all. 

Mr. CONKLING. Which rests upon wholly different grounds. 

Mr. SCOTT. That rests upon wholly different grounds. The dif- 
ference between bribery and violence is so apparent that I need not 
state it. 

Mr. PRATT. Then I misunderstood the position the Senator occu- 
pied. I supposed his argument was that on a proposition to unseat 
we could not go behind the credentials. 

Now, sir, if in the case I have put we could deny Mr. CALDWELL 
his seat notwithstanding his commission, or unseat him afterward, 
then it is not absolutely and universally true that we are precluded 
from going behind the great seal of a State and inquiring into tlie 
validity of the election certified. 

Mr. LOGAN. I did not intend to interrupt the Senator; but I 
think he unintentionally places all the Senators who argued this 
question on the other side in a false position. I presume no man will 
contend for a moment that you cannot go behind the certificate for cer- 
tain causes. The argument I made was in reference to this particu- 
lar cause. I could give the Senator plenty of illustrations where the 
Senate could go behind the certificate—for instance, to inquire whether 
the election had been by a proper legislature or not, which has been 
done frequently. I hope the Senator will not say that I at least pre- 
tend that you cannot go behind a certificate for any cause. I said 
no such ming 

Mr. PRATT. Then I misunderstood the position of the Senator, and 
I cheerfully accept the correction he has now made, 

Mr. LOGAN. f stated, in reference to the facts before us applicable 
to this case, that it was not a case in which you could go behind and 
inquire into the election of the member. That was the argument— 
not in reference to any other question. 

ee Mr. President, proceeding with the line of argument 
I had marked out, I say if we may, in the instance put, invalidate 
the commission on account of the duress, on account of the constraint 
put upon the members who voted, and because the choice certified was 
not a free but coerced choice, then what reason prevents our insti- 
tuting an inquiry whether fraud, bribery, or corruption in any form 
produced the choice? 

The Senator from New Jersey [Mr. Stockton] quoted in this con- 
nection the clause in the Constitution which declares that “the Sen- 
ate of the United States shall be composed of two Senators from 
each State, chosen by the legislature thereof.” He did not lay too 
much stress upon that wo 
rung with his earnestemphasis. ‘To choose” implies freedom of will, 
and how can it be said a man is “ chosen” to this office or that if the 
voters are intimidated or corrupted so that the will is led astray? 

Every State has its laws punishing bribery. Bribery is the act of 
giving or taking rewards for corrupt practices. It is a crime in him 
who gives and in him who receives the compensation. The purpose 
of a bribe is to procure an advantage which the undisturbed judg- 
ment would not accord. A bribe is calculated to enlist the feelings 
and stimulate the receiver to greater activity to accomplish the thin 
which the 1 8 wants. It corrupts the judgment, perverts the will, 
and shuts the eyes of the understanding in the judge, the juror, the 
legislator, and voter; wherever one holds an official position having 
the power to bestow what another wants, here is the precise field for 
bribery to operate in. It operates on the will, and perverts the healthy 
action of the mind. There is no department of government which it 
may not assail. Its whole scope is to obtain what conscience and 
judgment would deny. Though no statute had ever been penned de- 


chosen, though this chamber fairly 


nouncing it, it would be not the less a crime against justice and against 
human rights. Since 8 were organized among men, it has 
been recognized and denounced as a crime—a crime against justice, 
good morals, and the health of the body-politic. In the ministrations 
of government, bribery constantly finds its opportunities. After mur- 
der and other crimes of violence, no offense has met with more gen- 
eral rebuke in all civilized communities. It saps the very foundations 
of society and thwarts the ends of all government. 

Now, it is found by the committee that Mr. CALDWELL was guilty of 
bribery in procuring his election : first, in inducing Governor Carney 
to withdraw his candidacy for the Senate, and engaging him to use 
his influence to procure his election; and, next, in bribing members 
of the legislature to vote for him; and the conclusion of the majority 
of the committee is that these acts invalidate his election. The re- 
port purports to be the unanimons finding of the committee that the 
charge of bribery is sustained by the evidence, but the discussion re- 
veals that a portion of the mem dissent at present from this find- 
ing. Laborious arguments have been employed, indeed, to show that 
the witnesses who prove it are not to be believed. Mr. CALDWELL 
denies specifically every charge of corruption imputed to him by the 
witnesses, But it is a noteworthy circumstance that, with the oppor- 
tunity of denying these damaging charges under oath, he preferred to 
submit his case for decision upon his denial on the honor of a Senator. 
Free himself to cross-examine the witnesses, and avail himself of every 
inconsistency in their statements, and to contradict them at pleasure, 
he does not allow himself to be put in the position of a witness, to be 
subjected to like cross-examination and criticism. In my judgment, 
we should give to his statement the effect of a simple denial of the 
charges, and nothing more. It is the general issue pleaded, or the plea 
of “not guilty,” and nothing more in legal effect. 

What, then, is the case as made by the proofs? In the brief time I 
propose to occupy, I shall not enter upon debatable grounds, so far as 
the facts are concerned. I leave out of the question all the testimony 
tending to establish bribery of the members of the legislature on the 
part of Mr. CALDWELL, and confine myself exclusively to that arrange- 
ment with Governor Carney which stands substantially admitted. It 
is not denied by Mr. CALDWELL that he made an agreement with Gov- 
ernor Carney, a rival candidate, for the Senate, and took from him the 
following obligation: „ 

1 herois; agren that I will not, under any condition of circumstances, be a candi- 
date for the United States Senate, in the year 1871, without the written consent of 
A. CALDWELL, and in case I do, to forfeit my word of honor, hereby pledged. Ifur- 
ther agree and bind myself to forfeit the sum of fifteen thousand dollars, and author- 
ize the publication of this agreement. 

THOS. CARNEY. 


TOPEKA, January 13, 1871. 

The committee find that it was a part of the contract, though not 
expressed in the written agreement, that Mr. Carney was not only to 
withdraw as a candidate, but he was to give his influence and sup- 
port to Mr. CALDWELL, and they find that he was to be paid therefor 
the sum of $15,000, for which amount notes were given and after- 
ward paid; the notes being given by Smith, who conducted the 
negotiation, but gan by CALDWELL. They further find that one of 
the notes for $5,000 was made contingent upon CALDWELL’s election. 
Looking over the evidence, I cannot doubt that this was the contract. 
Mr. CALDWELL himself does not deny the payment to Carney of the 
$15,000, but claims it was simply to defray the expenses he had in- 
curred as a candidate. I think the written contract fairly implies of 
A ON the price of Carney’s withdrawal was fixed by the parties 
at $15,000. 

I find it, then, admitted substantially by Mr. CALDWELL that, as a 
means of reaching a seatin this body, he bought off one opposing can- 
didate. Isay nothing of the alleged negotiations with Clarke, another 
candidate, to purchase his retirement from the canvass, because it is 
insisted that ke is discredited. Confining myself, then, to the 
Carney transaction, I am constrained to regard it as corrupt and 
against public policy. By that arrangement he got rid of a formi- 
dable competitor. That competitor was only formidable because of 
the votes he could control. gaia Carney’s support he in- 
tended to purchase the votes of Carney’s friends in the legislature, so 
far as that gentleman could control them. The transaction has no 
significance if it does not mean this. As a private citizen merely, and 
not an aspirant for the same office, his purchase would have been of 
little account. No, sir; I am forced to believe that Mr. CALDWELL 
counted upon those personal and political attachments which exist 
toward political leaders in thus bargaining for Mr. Carney’s support. 
This fact is placed beyond doubt in my mind by the condition that 
the price to be paid was to be increased by $5,000 in case he was 
elected. 

I cannot doubt that this arrangement was immoral and against 
public policy. It was virtually the purchase of the votes of those 
members of the legislature whom Carney could control. 

But am I Bains how could Carney transfer the votes of his friends ? 
One way would be to bribe them by sharing with them the money 
obtained. Another and more probable mode wonld be to place his 
withdrawal in such a way before his supporters as to satisfy them 
that, by casting their votes for CALDWELL, they would advance either 
the public interest or some interest local to the people of Kansas, or 
Mr. Carney’s private interest in the way of political advancement, he 
all the while carefully concealing from his friends the real mercenary 
motive which was operating upon him. That political leaders like 
Governor Carney do possess and wield upon occasion this power over 
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the votes of their adherents all experience proves. Illustrations 
might be found in every nominating convention. That Carney pos- 

or was thought to possess, such power, is proved by the very 
fact that Mr. CALDWELL was willing to pay such a price. It was this 
power he bargained for and obtained. It was the very essence of the 
agreement that the money paid, and agreed to be paid, could and 
would bring that support in the shape of votes which he thought 
necessary and could not otherwise obtain. 

Now, sitting as a judge in this case, can I, should I, shut my eyes 
to this corrupt means employed by Mr. CALDWELL to secure his elec- 
tion? Called upon to pronounce whether that election was valid, can 
I say that such means were honest and proper and not calculated to 
interfere with that freedom of election which is the very soul of our 
political system? Pausing, then, right here, and not entering upon 
controversial ground, and giving to Mr. CALDWELL the benefit of all 
the doubts ho hiss raised as to other testimony, I feel constrained to 
say that in my judgment this transaction invalidates his election. 
Fraud corrupts a contract and makes it void. Why should it not 
taint an election? No verdict could stand a moment in a court of 
justice brought about by such influence as is proved here. 

It only remains, Mr. President, that I should answer the objections 
taken to this view of the case. It is said that Senators represent the 
State, the body-politic, being chosen by the law-making authority, 
and that we can no more inquire into the motives of the eighty-seven 
members who voted for Mr. CALDWELL than we could into the mo- 
tives of men who voted for an obnoxious law ; that in either case they 
are the acts of the State, performed by the instrament designated by 
the constitution for that purpose. 

To this objection there are, it seems to me, several answers. The 
first is, that the Constitution of the United States has delegated to the 
Senate the very power in question, in declaring that it shall be the 


judge of the elections of its members. You do not doubt, sir, nobody 
doubts, that the Senate might wholly disregard the act of Kansas, or 
New York, or any other State, ormed in its highest sovereign 


capacity, if she sent a man here for one of her Senators who was an 
alien, or less than thirty years of age, or not an inhabitant of the 
State. Clearly he could not be admitted; and the sovereign act of 
the State, of which we hear so much in this debate, would be unhesi- 
tatingly set aside, with the approbation of all. Why? Because the 
Constitution of the United States defines what sort of a man the 
State may send here, and the Senate is made the judge whether he 
possesses the required qualifications. The Constitution has just as 
clearly made the Senate the judge of the election, and I think a fair 
interpretation of the clause in question allows the Senate to institute 
the very inquisition which has been held in this case, with a view of 
ascertaining whether a valid, a real, or a simulated election was held. 

Now, sir, when the people of the several States consented to place 
that power in the Senate of the United States, they, to that extent, 
diserowned the States of N They did not intend to create 
embassadors of Senators, but è the Senate a tribunal to pass upon 
a right to a seat here of any one claiming to represent a State. The 
Constitution declares that the States may choose the Senators, but it 
leaves it to the Senate to.determine whether they shall be received. 
The next answer is that in refusing to receive Mr. CALDWELL, or un- 
seating for the cause alleged, we do not ee do violence to 
the will of the ple of the State. The theory is that that will was 
not represen in his election. The body of the ple is honest, 
and they would never sanction bribery as a means of reaching office, 
especially of the exalted character of this. But their hands are tied. 
They could punish by fine and imprisonment briber and bribed, pro- 
vided they have any statute adapted to this form of bribery, which 
I believe they have not. But it is beyond the power of the people of 
Kansas, acting through their legislature or otherwise, to cancel or 
annul Mr. CALDWELL’s election, though they should desire it ever so 
much. I believe it is conceded by that while the legislature of a 
State may elect a Senator it may not reconsider or re that act. 
No other tribunal under heaven may pass upon the validity of those 

ings in the Kansas legislature under which Mr. CALDWELL 
claims the right to be a Senator here, unless the Senate of the United 
States may do it, and it is said the Senate may not. Then his right 
must remain unquestioned, the seal of the State being held up before 
us as a bar to all inquiry. 

But to those gentlemen who are so sensitive upon the subject of 
State rights, let me say that this very investigation was set on foot 
by the people of Kansas ; nay, by that very instrumentality which sent 
Mr. CALDWELL here. For what purpose was an investigation held by 
the legislature of Kansas, and the evidence sent here to be laid before 
the Senate, unless this very action we are taking now was contem- 
plated and desired ? 

The office of Senator never dies. Though Mr. CALDWELL be turned 
out, the Constitution provides 1 any failure of representation; 
the governor may appoint as well as the legislature may choose; but 
were this not so, would not complain of our action, since the 
88 has referred it to this tribunal who shall be accepted as 

nators. 

An election is not like a law which you may not go behind, for an- 
other reason. A law may be repealed by the body which passed it, 
which is sure to be done if it do not reflect the general will; but the 
cise Hala elects may not recall the act. 

I have already shown that no other tribunal, except the Senate, can 
set aside this election. Besides, there are reasons of public policy pro- 


hibiting an inquiry into the corrupt means brought to bear in the 
passage of a law, for the purpose of setting the law aside, which do 
not apply to elections. Now, since a bad law may be repealed at any 
time, pitiable indeed would be the condition of the people if no power 
existed anywhere to repeal a bad election ! 

There is one more argument used in this connection which I want 
to notice. It is said that in unseating Mr. CALDWELL we are defraud- 
ing the people of Kansas of their choice for the corrupt action of a 
few members whose votes exercised no control over the result; in 
other words, that, deducting all suspected votes, he still had a major- 
ity of virtuous ones. I do not stop to inquire whether this is true or 
false, for that does not touch the real question, in my estimation. I 
apply to this election the same principle I would apply to a contract, 
that the fraud proved taints the whole transaction. You cannot elim- 
inate the diseased part, and say this part is sound, that unsound. If 
fraud enter into the contract or election, the whole thing is affected 
by it, and must fail. And right here I want to distinguish between 
that done by others and that done by Mr. CALDWELL., Though half 
the members of the legislature were bribed to vote for him, if the 
bribery was committed by others, without his knowl or consent, 
I would not hold him responsible for it. He would not be criminal in 
any sense if knowledge of the corrupt appliances were not brought 
home to him until after the election. It would be a sufficient answer 
for him that the result was not brong! t about by him or by his author- 
ization. To render his election void, it should be shown that he was 
a party to the bribery or other corrupt practice employed. 

Answering for myself, then, and nobody else, I s vote for this 
resolution, because Mr. CALDWELL was a party to the Carney arran 
ment, and the scope and purpose of it was, by the use of money, to 
procure his election. Whether a single vote was obtained in conse- 
quence of this agreement I do not know, nor do I think it material 
to inquire. It was an imprope means, I think, to be employed, and he 
should not enjoy the fruit of what it was intended ta accomplish. 

Mr. President, I feel, we all feel, the grave responsibility of this 
procedure. It will pass into history, and whichever way the question 
is decided it will be looked to as a precedent. It is, therefore, most 
important that our decision rest upon sound principles which cannot 
besuccessfully attacked. I painfully feel this responsibility for another 
reason. The honor of Mr. CALDWELL is concerned, a thing of infinite 
value to him, and, therefore, challenging our profoundest sympathy ; 
but his individual honor is small in comparison with the honor of this 
body, the highest depository of legislative and executive trusts in the 
nation, which we are ope by our oaths of office to guard and pre- 
serve. A seat here is justly regarded worthy the highest ambition. 
This chamber in times past has been filled with some of the ablest and 
purest men of the country, whose wisdom, learning, genius, and virtues 
inspired confidence in legislation, and made this body the object of cou- 
fidence, respect, and reverence. What, Mr. President, will become of 
these sentiments, so freely accorded in the past, when seats shall be 
obtained here, not as the recognition of those great qualities, not as 
the reward of distinguished services in other fields of duty, not because 
of experience in public affairs and of ability to serve the nation in this, 
its highest legislative forum, but as the result of successful bargain 
and intrigue? 

Sir, I would preserve the ancient glories of this chamber. I would 
have the country maintain its confidencein its purity, which assuredly 
m be shaken if we allow our sympathies to overrule our convictions 
of duty. 

Therefore it is that, because I think the means employed by Mr. 
CALDWELL to reach the Senate were immoral and corrupt, impairing 
the freedom of elections, and, in every light in which they ma 
viewed, against public policy; because I feel that his presence here, 
after all these developments in the testimony, would lessen the respect 
and weaken the confidence of the people in this body, I feel constrained 
to vote for the resolution. 

EXECUTIVE SESSION. 


Several messages of an executive character were received from tho 
President of the United States, by Mr. BABCOCK, his secretary. 

Mr. CONKLING. I move that the Senate proceed to the considera- 
tion of executive business. 

The motion was agreed to; and the Senate proceeded to the con- 
sideration of executive business. After forty minutes spent in execu- 
tive session, the doors were re-opened. 


ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. MORTON on the 6th instant: 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

Mr. BAYARD. Mr. President, nothing but the ears and impor- 
tance of the proposition involved in the report and resolution of the 
Committee on Privileges and Elections in the case of Mr. CALDWELL 
could overcome the reluctance which I feel in taking part at this 
time in the debate. This feeling of reluctance arises chiefly from 
the sense of physical fatigue 5 by the labor, the unrestin 
labor, of the last three weeks of the session of Congress just cleat, 
leaving us all quite worn out in body and mind, and therefore disin- 
clined to consider a subject which may well call for our highest 
powers and freshest condition of mind and body. For the more I 
have reflected upon the logical results of admitting the power in the 
Senate, by a majority vote, to oust Senators from their seats by de- 
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slaring their seats vacant, the more plain does it become to me that a 
zreat EFA would be wrought, and a safeguard intended sedulously to 
Je maintained in the Constitution of our Government evaded or over- 
thrown. I refer to the right of the States to have and maintain at all 
times their full and equal representation as independent sovereignties 
in this chamber of the national councils, so that their influence may 
be felt on every measure. This right of representation to the States 
appears upon the face of the Constitution with peculiar emphasis, 
and is secured to cach State beyond even the power of amendment 
by all the other States combined, unless the consent of the State 
itself be given thereto. : : 

Subject to the qualifications required by the Constitution, of age, 
of citizenship, and inhabitancy, the right of each State to choose, and, 
when chosen, to keep in the Senate, two Senators, cannot be invaded, or 
in any d or in any way, directly or indirectly, interfered with, 
excepting in the exercise of the power reserved by the Constitution 
to expel any Scnator with the concurrence of two-thirds of the body. 

In this way, and by these means only, can a State in this Union be 
deprived of her full and equal representation in the Senate, and no 
such pretext as that suggested by the Senator from Vermont, [ Mr. 
Moniz, who spoke a few days ago, that “the Senate was the guard- 
ian of the States,” can be permitted to deprive the States of a right 
and power which is their own. The Senate is in no sense the guard- 
ian of the rights of the States to representation, The States com- 
pose the Senate; they create the Senate; and their rights are secured 
by the Constitution to them, and do not rest in the discretion of the 
Senate in any degree. 

I will now use the language of the Supreme Court of the United 
States, delivered at the December term, 1870, which received the ap- 
proval of every member of the court, save only Mr. Justice Bradley, 
who dissented, and I have not had the opportunity of examining the 
extent of his dissent. The opinion of the court was delivered by that 
venerable and able judge, Mr. Justice Nelson, who has since retired 
from service with the respect and gratitude of his fellow-citizens. I 
cite it for the purpose of defining the relations of the States to the 
Federal Government, and from that deducing the rights of the States 
in respect of their choosing their representatives in this body. 

Much, Mr. President, of the just argument in this case, much that 
must control our decision in this case, will be drawn from considera- 
tions of the nature of our Government, in the absence of those precise 
definitions which would otherwise save much of the questions which 
we are compelled to solve by analogy, by reason, by broad views of 
the entire Constitution, and the relation of the States to the General 
Government. 

The General Government and the States— 
say the court— 
although both exist within the same territorial limits, aro separate and distinct 
sovereignties, acting separately and independently of each other, within their 
respective spheres. The former, in its appropriate sphere, is supreme, but the 
States within the limits of their powers not antai or, in the language of the 


tenth amendment, reserved," are as independent of the General Government as 


that Government within its sphere is independent of the 
ions existing between the two 8 are woll stated by the 
present Chief Justice (Chase) in the case of o County vs. Oregon, (re in 
th Wallace.) “ Both the States and the United States,” he observed, “ existed be- 
fore the Constitution. The people through that instrument established a more per- 
fect union by substituting a national government, acting with ample powers di- 
rectly upon the citizens, instead of the confederate government, which acted, with 
powers greatly restricted, only upon the States. But, in many of the articles of 
the Constitution, the necessary existence of the States, and, within their 4 A5 * 
spheres, the independent authority of the States, are distinotly 8 5 0 
then nearly the wholo charge of interior regulation is committed or left; to them, 
and to the people, all powers, not expressly del to the national Government, 
are reserved.” Upon looking into the Constitution it will be found that but few of 
the articles in that instrument could be carried into practical effect without the ex- 
istence of tho States. 

Two of the great departments of the Government, the executive and legislative, 
depend upon the exercise of the powers or upon the people of the States. The 
Constitution ntees to the States a republican form o vernment, and pro- 
tects cach against invasion or domestic violence. Such ing the ae seg and 
independent condition of the States in our complex system, as recognized by the 
Constitution, and the existence of which is so indispensablo, that, without them, 
the General Government itself would disappear from the family of nations. —The 
Collector vs. Day, 11 Wallace's Reports, pp. 124, 125. 

Again, in referring to the same relations, the court say: 

Without this power— 

That is, the power of self-control over all such subjects as were 
then under consideration, such as taxation— 
and the exercise of it, we risk nothing in saying that no one of the States under 
the form of government guaranteed by the Constitution could long preserve its 
existence. A despotic government might. 

Now, Mr. President, be peace J the relation of the States to the 
General Government under what has been well called “ this complex 
system of ours,” and in view of the light of that recent and almost 
unanimous decision of the Supreme Court, let us examine the power 
now sought to be exercised by the Senate of the United States in 
regard to the choice of Senators hy the States. 

nder no pretext, however plausible, for no object, however lauda- 
ble, ought thé principles which lie at foundation of our system of 
government to be overlooked, and there never was in the history of 
our Government a more dan us proposition enunciated than that 
which is contained in the resolution of the committee now before the 
Senate. That resolution is in these words: 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas, n 


This resolution has received the honest, unhesitating, but I think 


mistaken support of the Senators from Vermont and Missouri. In- 
deed I may say that the crowning danger of our time in American 
8 is the belief and practice in the party now dominant of 

oing any act and supporting any measure which seems to be at the 
moment virtuous, useful, and beneficent, without reference to the fact 
that the power to perform it is comprised within the just bounds of 
the charter of limited powers delegated to the Federal Government. 
Thus we have seen, in the name and for the sake of public welfare, 
an assumption by the Federal Government of control over subjects 
never committed to their charge, instances of which are to be found 
in the late proposition for the institution and endowment and control 
of colleges for public education in the several States, and now the 
purgation of State legislatures of bribery and corruption by trials of 
the members and their candidates before the Senate of the United 
States. The rule for an American legislator is plain and as simple 
as are all eg truths, and it is that his aspirations and action for 
public welfare must be subordinated at all times rigidly to the lim- 
itations imposed by the written charter which he is sworn to support. 
He is not justified in straining constructions to accomplish his desires, 
however honest, unselfish, and beneficent may be his object. And it 
is to a disregard of this principle of action in legislation that I at- 
tribute almost entirely the difficulties which surround us now, have 
covered our country with the pall of sorrow, placed a huge debt upon 
our people for many goner ons to come, 455 threaten in the future 
the very existence of our form of government. Because a thing is 
admittedly in itself, that is no reason why we as Federal legis- 
lators should enact it into law, unless the subject and mode of action 
have been delegated to our control; nor because a thing is evil, hate- 
ful, and abominable in itself, that we should enact measures for its 
suppression, unless the power to do so is clearly within the scope of 
our agency. 

Let it not be forgotten that the powers delegated to the Federal 
Government are comparatively few, and that the great mass of gov- 
ernmental powers are expressly “reserved to the States or to the 
people thereof,” to be called into exercise by the exigencies of the 
times, under the healthful and proper demands of local self-govern- 
ment, the capacity for which is the true test of our people to main- 
tain a republican form of government. We must rely upon that to 
remedy public abuses and moral delinquencies, and let our people and 
States learn, through the usual processes of suffering and sorrow, how 
to abate and punish evil in their midst. They will, in time, learn the 
trath so well stated by Montesquieu in his Spirit of Laws: 

It does not require much probity for a monarchical or despotical government to 
maintain oe eres? itself, The force of the laws in the one, the arm of the prince 
ods 85 npl in the other, regulate or keep in its place everything. But in a 
pop! state some additional powor is required, which is virtue, 

And again: ° 

As virtue is necessary in a republic, and honor in a monarchy, fear is what is 
required in a despotism. As for virtue, it is not at all necessary, and honor would 
be dangerous there. 

If such apothegms should ever create an impression on the public 
mind, surely it is at this period of our history, when the results of 
congressional investigation disclose so melancholy and discreditable 
a condition of ag morals in many States of the Union. 

Let us consider the duties and powers of this Senate in relation to 
its members. 

First. How are Senators chosen or elected, by whom, to represent 
whom, and what? 

Article I, section 3, of the Constitution declares that— 

The Senate of the United States shall be composed of two Senators from each 
State, Tee by the legislature thereof, for six years ; and each Senator shall have 
one vi 

It then proceeds to declare when they shall assemble, and that they 
shall be divided into three classes, and provides ; 

And if vacancies happen by resignation, or otherwise, during the recess of the 
legislature of any State, the executive thereof may make temporary appointments 
until the next meeting of the legislature, which shall then fill such vacancies. 

The second provision, relating to Senators, is in section four, provid- 
ing for the time, place, and manner of holding elections for Senators 
and Representatives; that they shall be “ prescribed in each State by 
the legislature thereof; but the Congress may at any time, by law, 
make or alter such regulations, except as to the places of choosing 
Senators.” The place is kept within the control of the State, for pal- 
pable reasons, to prevent an act of Con causing the legislature 
to sit at any point beyond the limits of the State, or at inconvenient 
and inaccessible points, or at a point where they would be less under 
the control and protection of their own people, and that is an illustra- 
tion of the reserve intended by the States over Congress, in respect 
of these three things combined in the section: time, and place, and 
manner; the State to have in the first place choice of the time and 
manner; the Con to have the supervising power of regulation ; 
but, with regard to the place, Congress is to have no control what- 
ever; that is reserved to the States exclusively, 

Then, in section 5, we find that 

Each House— 

The Senate and House of Representatives— 
shall be the ju of the elections, returns, 10 i 
and a maj page each shall constitute a Baie hg 8 ee ‘put 828 
number eer adjourn from day to day, and may be authorized to compel the at- 


tendance of absent members, in such manner and under such penalties as each 
House may provide. 


Again: Each House shall be the judge of the qualifications, elec- 
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and returns of its own members;” and, in the same section, 
“each House may punish its members for disorderly bebavior, and, 
with the concurrence of two-thirds, expel a member.” Here I would 
note that it is in the same section, in the same frame of language, 
that the power to “judge of elections ” and to expel by two-thirds is 
given. The power to expel by two-thirds is an unqualified power. I 
do not like the term “absolute” in a government of limited powers, 
and I doubt whether any power may be termed ‘‘absolute” under 
our system; but it is an unqualified power; it rests in the discretion 
of the body; it is capable of abuse, but nevertheless it is unquali- 
fiedly delegated. It is meant for the necessary self-protection of the 
Senate, although it should temporarily deprive a State of its full and 
equal representation in the Senate. 

It has been argued that such a power was naturally inherent in 
any representative body, and the t name of Chief Justice Shaw 
has been cited. But the Constitution expressly confers it; and 
the Senate may, in its discretion, justly exercise it. The wisdom of 
requiring a two-thirds instead of a majority in our popular system 
of government, where party organizations and party spirit form the 
basis of rule, is very demonstrable, A party consisting of two-thirds 
of the body is already so strong that it may not only pass any reso- 
lution requiring the usual ority, but even overcome the veto of 
the Executive, or im h that official, and expel at will any obnox- 
jious member. Itn noillegitimate accession of power; it is strong 
enough already, and, therefore, being beyond temptation, is not likely 
to be induced to commit injustice toward any member of the minority 
by expelling him under false pretext, or in the spirit of party porso 
cution. The case is quite otherwise, and all the reasons directly re- 
versible, when a bare majority are to be considered. 

Each House is to be the judge of its elections ; and because of this 
application of tho same language in delegating power to each, the 
proposition has been advanced during the debate that the powers of 
the House of Representatives, and its action, are the same, and must 
proosat and may justly proceed, by the same methods as the Senate. 

ir, the Constitution must be construed as a whole. In considerin 
the powers of the House and the Senate, the constituencies of eac 
must be considered; the form of government; the relation of the 
States, as States, to the General Government must be considered. 
The House is the popular branch of representation. The Senate is 
placed by the Constitution as a check upon the popular power repre- 
sented in the Honse. You cannot change the nature of the Senate by 
an implication founded upon a age of power in the same lau- 
guage to both Houses where natarally the operation of the power and 
their action under that delegation must be different. The members 
of the House of Representatives are chosen by, and represent directly, 
the people of the States; the Senators in this body represent the in- 
dependent sovereignties of the States. The election of a member of 
the House is an exercise by the people of their right of suffrage in 
their primary capacity. There is no political organization interposed 
between the voter and the House of Representatives; there is no tri- 
bunal of investigation or determination of fact. This is not so in the 
caso of an election to the Senate. An election of a Senator is the po- 
litical act of the State; it is the act of an organized political com- 
+ munity, sovereign and independent as to its choice. 

Mr. MORTON. Will the Senator allow me to make a suggestion on 
that point ? 

Mr. BAYARD. Yes, sir. 

Mr. MORTON. The point I desire to submit for the Senators con- 
sideration in that connection is, that this cannot involve any ques- 
tion of the original or reserved rights of the States, or, to use a word 
which I donot e the “sovereign” rights of a State, because the 
Senate itself is the creation of the Constitution of the United States. 
The members of the legislature are made electors, not by virtue of 
any original State right, but by the Constitution of the United States. 
The right of a State to choose a Senator is a right conferred by the 
Constitution of the United States. 

Now, what is the impropriety, how is it not competent, for the 
same Constitution that confers upon a State the right to choose a 
Senator, that makes the members of a State legislature the electors 
of a Senator, to empower the Senate to judge of that election? All 
the rights the States have in the matter are derived from the Consti- 
tution of the United States; and the same instrument empowers the 
Senate to judge of the exercise of that right. So there is no question 
of State rights, so tospeak, no question of original or reserved power 
at all involved, inasmuch as the only right which the State has is de- 
rived from the Constitution of the United States, as conferred by the 
people of all the States in convention assembled in 1787. 

Mr. BAYARD. Now, Mr. President, let us take the converse of the 
Senator’s proposition: all the powers that the Congress of the United 
States have over the States are to be found here delegated, or they do 
not exist at all. The States were States before the United States 
Government was formed, and they were intended to remain such. 
When I speak of them as independent sovereignties, (a phrase that is 
so distasteful to the honorable Senator from Indiana, so that he ob- 
poe to ard it, or uses it only under protest,) let me say to him that 

am using the precise language of the Supreme Court of the United 
States in the latest case in which this question was considered—lan- 
gnage in which the States are termed “ separate and distinct sover- 
eignties,” the General Government being one sovereignty, “ the States 
being se te and distinct sovereignties, acting separately and inde- 
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pendently of each other within their respective spheres.” 
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The existence of the Senate, as I have already stated in a prior por- 
tion of my remarks, depends upon the States. They compose the Sen- 
ate, under the Constitution, and when the honorable Senator speaks 
of the States deriving their power from the Constitution, it is by regu- 
lation that prescribes what their representation here shall be, and 
proceeds to delegate to these representatives, when organized as a 
Senate, the powers necessary for the maintenance of the Government 
of the Union. 

Mr. SCHURZ. Will the Senator permit me to ask him a question? 

Mr. BAYARD. Certainly. 

Mr. SCHURZ. I do not think that I agree with the Senator from 
Indiana on a great many questions concerning State rights; but is 
it not true, after all, that the Senate of the United States is a creation 
of the Constitution of the United States? Would the Senate of the 
gaa States have existed without the Constitution of the United 

tates 

Mr. BAYARD. No doubt tho Senate of the United States is part of 
the frame-work of the Constitution, 

Mr. SCHURZ. The Senate, then, being a creation of the Constitu- 
tion—— 

Mr. BAYARD. Certainly, as a means by which the States were to 
be represented here. 

Mr. SCHURZ. Precisely; the Senate being a creation of the Con- 
stitution of the United States, not established for the purpose of giving 
the States, one sovereignty, diplomatic representatives near another 
sovereignty, but for the purpose of forming a distinct branch of the 
legislative department of the Government, is not, in so far, a member 
who becomes part of that body also a creation of the Constitution of 
the United States in his political existence: ' 

Mr. BAYARD. There is no question with regard to the Senate 
being part of the Federal Government, and that it was intended as tho 
body through which the States should exercise control as sovereignties 
in the legislation for the Union. That was the intent. The States that 
were to constitute the Union created this instrument, this charter of 
powers, “ to establish a more perfect Union,” and to substitute a na- 
tional Government instead of the Confederation which had existed be- 
fore. But these definitions have been given, I think, accurately by the 
Supreme Court, for the pw of this 5 that I am attempt- 
ing to make, and perhaps before I get through the Senator from Indiana 
will be more fully answered. He was rather anticipating my points, 
that the Senate, sitting as judges of the election, are judges of three 
things, and I like that word “judge.” It recalls to us the temper in 
which we should approach the consideration of these subjects; the 
impersonal, apy tapes judicial ee with which all these grave 
subjects should discussed. I feol that I am delivering judgment 
in a case, my only regret being that the argument could not have been 
more full—that my own time and capacity for examination should 
not have been enlarged. But, sir, we should remember that we sit 
as judges on the act of a legislature, on the political act of an inde- 
pendent 3 We are not sitting in judgment upon the act of 
the candidate. There is where I think my respected colleague who 
addressed the Senate this morning failed to discriminate. We are 
not judging of the act of the candidate, Mr. CALDWELL ; we are judg- 
ing of the act of the political body that sent him here. It is not h 
act, but it isthe act of the political body and its competency to per- 
form it. We judge of three things: of the elections, of the return 
of the qualifications of members of this body. What qualifications d 
Of citizenship, of proper age, of inhabitancy. Those are all unques- 
tioned in the present case. Whose qualifications may you consider 
the qualifications of the electing y or the qualifications of the can- 
didate elected? Certainly the qualitications of the candidate alone; 
the qualifications of the electing body must be judged by other author- 
ity than yours. The Constitution gives this body no power to deter- 
mine the qualifications of the electing body. You are judges of the 
qualifications of the candidate, and what those are the Constitution 
has prescribed, and you may neither add to nor subtract from one jot 
or tittle of that which is there laid down. 

The returns shall state the qualifications, and they shall be in due 
form; they shall be in accordance with the law of oe rescrib- 
ing the time and the manner, and of the State prescribing the place 
where these elections shall be held. 8 

There is less difficulty upon these two grounds of qualifications 
and returns, but of elections we sit as jud Judges of what? 
Whether the legislature has chosen; not why the legislature chose, but 
whether they chose. Did the legislature choose? as the body that 
assumed to choose, the legislature of the State? Were the legislature 

resent at the time of choice? Were they prevented from meeting by 
orce or other means? Was it the legislature?! To answer these 
questions of fact and of law you must consult the constitution and 
the laws of that State to know whether it was the legislature. If 
there be questions of doubt as to the votes cast, as to the absence of 
its members, you must consult their journals and their records. Was 
the election in accordance with law? Congress has the right to regu- 
late as to time and manner. The law of 1866, passed by Con „ 18 
the guide of the Senate in that respect. Was that law fulfilled? All 
these requirements the Senate has a pens to insist shall be proven to 
it affirmatively in order that it may declare that the election has been 
held in accordance therewith. The time must be in accordance with 
law; the manner mast be in accordance with law. What we mean 
by “time” is capable of immediate apprehension; what we mean by 
“manner” is simply the method, whether by ballot, or whether, as 
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prescribed by our statute, vive voce. That will appear by the journals 
of the legislature into whose action you are 8 i 

Bnt, sir, can you inqnire into the motives of the legislature as to 
why they cast their ballots, or why by their voice they declared their 
wish, which has been recorded upon their journals? Can the Senate 
undertake to try or punish a member of a legislature for bribery or 
any other crime? Can you sit here upon the qualifications of a mem- 
ber of the legislature? No, sir. To know whether he was or not, the 
body of which he is a member is the sole judge, and the Senate of the 
United States can no more infringe the right of the legislature of a 
State to judge of the qualification of the membership to that legisla- 
ture than can the legislature of a State presume to sit in judgment 
upon the qualification of amember of this body. They are, to use the 
language of the court, independent and 8 in regard to those 
things which are committed to the charge of cach. 

If it is presumed to say that the Senate of the United States can 
assume the jurisdiction to try a member of a legislature for the crime 
of bribery or any other offense, whence is that power derived? Where 
is the letter of the Constitution, where is the intendment that by any 
honest construction can be held to warrant such a power? Remem- 
ber, sir, you are trying the validity of the political act of a sovereign 
and independent State, especially independent of you in the exercise 
of her choice of a Senator. The Senators shall be “chosen” by the 
legislature. That legislature is elected by the people of the State in 
accordance with tbeir constitution and laws, and the fact is simply, 
has it chosen, and your power is to ascertain that, and beyond it you 
cannot go. ne 

How can you sit here and impeach the validity of a political act of 
an independent political community of competent jurisdiction? Can 
yon invalidate, or is there a power on earth that can invalidate, the 
decree or judgment of the Supreme Court of the United States, 
although it should be proved that the ju ent was procured by the 
bribery and corruption of one or more of its members? No, sir; the 
judgment would stand, it would be valid, it could be ee in law, 
and nothing but revolution could prevent its having force. 

A man procures a pardon from the Executive of the United States, 
or of a State, for some heinous crime of which he has been duly con- 
victed. He presents that pardon ; it may be proven the pardon was 
bought with money, a gross perversion of the powers of the Execu- 
tive, a gross breach of trast; corruption may have been the source of 
that act; but the pardon stands, and nothing but revolution can dis- 

rd it. 

hese are two instances of political acts emanating from the duly 
authorized source in a political community which canuot be ques- 
tioned, and which there is no power short of absolute revolution to 
overrule. An act of the legislature becomes a law, it stands as alaw, 
no matter how procured, until repealed. Its repeal cannot remove 
the consequences of the original passage of the act. Such has been 
the solemn decision of our court of last resort in this country in the 
great Cherokee land case in the State of Georgia, and it is in con- 
sonance with the principles of law which I have been endeavoring 
to state. 

Bat, sir, the States which shall have been thus outraged by corrup- 
tion or wrong have within themselves the powers of self-vindication, 
and we here in the Senate of the United States are not left without 
the right and power of plenary self-protection, because, when the 
wrong has been proved to occur at the instance or by the complicity 
of a man who proposes to sit as a member of this body, our power of 
pane rotection is ample to expelling him from his seat by a two- 
thirds vote. 

I have said we do not sit here as a court of appeal from the action 
of the legislature of Kansas. We are not in any sense of the word 
the guardian of the State of Kansas. We are the judges of the elec- 
tion of a Senator as to its regularity, as to its form, as to its compli- 
ance with law, but we are not the judges of the wisdom of her choice, 
nor are we the judges of the motives of the body of legislators who 
sent their representative to this place. The right and the duty of 
self-government are in the State. If you remove them, you take 
from the people the spur that will teach them, if they are capable of 
being tanght, the necessity of exercising their power of self-govern- 
ment for their own protection. It may well be that, by suffering, and 
suffering alone, will men be taught, for such is human history. It is 
only by bitter experience that we can learn how to protect ourselves. 

Now, Mr. President, this doctrine of the relation of the States to 
' the General Government and of the pro of the Senate of the United 
States as a branch of the General Government to sit in inquisition 
upon the action of the legislature of a State has been inquired into in 
calm and temperate times by men of learning and experience. My 
inclinations might lead me to follow the easy path, indicated eloquently 
and ably in this debate, of punishing a wrong wherever I see it—of 
adding my contribution toward ae ponty of the elective system of 
the country ; and I have felt an actual distress in being compelled to 
withhold my vote from a proposition which might tend to purify our 
Government, but which I felt as a delegate with limited powers I was 
not justitied in eupporting: I am glad to say that no such case as 
this has occurred before. God grant that none such other may occur 

ain. I trust that the result of this debate and the action of the 
Senate will be such as to teach men that by such corrupt means office 
ee retained, even though for a time it may be unlawfully 
reached. 

In 1834, not upon the question of the bribery and corruption of 


a legislature, but under the question of a conflict of rival govern- 
ments in the State of Rhode Island, two parties presented themselves 
for admission to the Senate, Mr. Potter and Mr. Robbins, both citizens 
of the State of Rhode Island, duly qualitied as to citizenship, age, and 
residence. 

Mr. CONKLING. That was in 1833. 

Mr. BAYARD. Well, it was in 1834 that the report was made, the 
first session of the Twenty-third Congress. The question as to the 
FATA of these two parties was referred to a committee composed 
of Mr. Poindexter, Mr. Rives, Mr. Frelinghuysen, Mr. Wright, and 
Mr. Sp e. I will read a portion of the report of the committee. 
After reciting the constitutional power given to the Senate to be the 
judge of the elections, returns, and qualifi cations of its own members, 
it proceeds : 

The members of the Senate are to be chosen by the ! 
and the times, places, and manner of holding clections for Senators and Repre- 
sentatives be prescribed in each State by the legislature thereof, but tho 
Congress may at any time, by law, make or alter such regulations, except as to the 
places of choosing — Congress having passed no Jaw on the —.— wo 
. the several States for those regulations, and orm 
our a É 


Since that time Con, has by law prescribed regulations, whieh 
this election has been held to pri ace a 125 


The Senators from each State are equal in number, and cannot be increased or 
diminished, even by an amendmeut of Constitution, without the consent of the 
States respectively. They are chosen by the States as political sovereiguties, 
without regard to their representative population, and form the Federal branch of 
the national legislature. The same body of men, which possesses the powers of 
legislation in cach State, is alone competent to appoint Senators to Con for 
the term prescribed in the Constitution. In the formance of this duty, the 
State acts in its highest sovereigu capacity, and the causes which would render 
the election of a Senator void must be such as would destroy the validity of all 
laws ena by the body by which the Senator was chosen. Other causes might 
exist to render the clection voidable, and these are enumerated in the Constitution, 
beyond which the Senate cannot 3 its authority to disturb or control the 
sovereign powers of the States, vested in their legislatures by the Constitution of 
the United States. We might inquire, was tho person clected thirty years of age at 
the time of his election? Had he been nine years a citizen of the United States? Was 
he, at the time of his election, a Senator of the State for which he shall have been 
chosen? Was the election beld at the time and place directed by the laws of the State? 
Those are facts capable of clear demonstration by proofs; and in tho nce of 
tho requisite qualifications in either of the specified cases, or if the existing laws of 
the State regulating the time and place for holding the election were violated, the 
Senate, acting under the power to judge of “the clections, returns. and qualifica- 
tions of its own members,“ might adjudge the commission of the person elected 
void, although in all other respects it was legal and constitutional. But where the 
sovereign will of the State is made known through its legislature, and consam- 
mated by its pi 
tion of power to 


jatares of each State, 


r official functionaries in due form, it would be a dangerous exer- 

k behind the commission for defects in the component parts of 
the legislature, or into the peculiar organization of the body, for reasons to justify 
the Senate in declaring its acts absolutely null and void. Such a power, if carried to 
its legitimate extent, would subject the entire scope of State legislation to be over- 
ruled by our decision, and even the right of su of individual members of 
the legislature, whose elections were cont might be set aside. It wonld also 
lead to investigations into the motives of members in casting their votes, for the 

urpose of establishing a charge of bribery or corruption in particular cases, 

hese matters, your committee think, properly belong to tho tribunals of the 
State, and cannot constitute the basis on which the Senate could, without an in- 
fringement of State sovereignty, claim the right to declare the election of a Sen- 
ator void, who the requisite qualitications, and was chosen according to 
the forms of law and the Constitution. 

These general views are offered to show that contested elections in the popular 
branch of Congress, where the people exert, in their primary capacity, the right of 
suffrage under various limitations and restrictions in the choice of Representatives 
from certain prescribed districts, open a much wider field of inquiry and investi- 
gation than a like contest for a seat in the Senate, which is a body wholly federa- 
tive in its character and organization, and whose members hold their appointments 
from and . the States as political soversigniienContesied —e— in 
Congress, 1759-1834, pp. 900. 901, 

Su nently Mr. Silas Wright, of New York, whose eminently ju- 
dicial mind, whose learning and ability, and whose great purity of 
character secured for him the confidence of men of all parties, in com- 
menting upon the reasoning of that report, with most of which he 
agreed, but from part of which he dissented, spoke in respect of this 
very matter of bribery and corruption of members of a legislature 
being competently inquired into by committees of the Senate of the 
United States. He said: 


So, also, in the case supposed by the majority of the committee, of alleged brib- 
dexelgned has always supposed that a — oi of a 


given under the 9 — influence vitiated the proceeding voted upon, or rendered 
either void or voidable, by legal adjudication, such proceeding. The member 
bribed is still constitationally and legally a member of the body notwithstanding 
his corruption, and retains all his rights and all his powers as a member, until 
conviction for the crime onsts him from his seat. 

There was one other case where the power of the Senate was in- 
quired into, and a constraction Fives to their power of investigation 
into the motives and conduct of legislators in choosing Senators. 

Mr. MORTON. Will the Senator please state that, in that case of 
Robbins vs. Potter, there was no question of bribery or of personal 
misconduct involved at all? 

Mr. BAYARD. I stated that expressly, that I was glad for the 
character of the country that no such question was raised. It was, 
however, a case in which, not by way of obiter dicta, but in deciding 
the principles upon which they conld act, we had an expression 
formal, positive, and exhaustive, on the part of this committee, of the 
powers of the Senate in respect to a case just like the present, where 
bribery and corruption bad been alleged or proved as entering into 
the choice by a legislature of a member of this body. 

In 1057 there was the case of Mr. CAMERON, of Pennsylvania. 
Allegations were there made that members of the legislature, in vot- 
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ing for him, had voted under corrupt and Hg influences. A 
large nuniber of members of one branch of the legislature memorial- 
ized the Senate of the United States, praying an investigation, and 
alleging these facts. The committee made a report which was 
adopted without a division by the Senate. This report says: 

If it be, indeed, true that members of the house of representatives of Pennsyl- 
vania have been influenced by corrupt considerations or unlawful appliances, the 
means of investigation and redress are in the power of the very parties who seek 
the aid of the Senate of the United States. t their complaint be made to the 
house of which they are members, and which is the tribunal peculiarly appropri- 
ate for conducting the desired investigation. That their complaint will meet the 
respectful consideration of that house, your committee are not permitted to doubt. 
Tf, u such investigation, the facts charged are proven, and if they, in any man- 
ner, involve the character of the recently elected member of this E from the 
State of Pennsylvania, the Constitution of the United States has not left the Sen- 
ate without ample means for protecting itself against the presence of unworthy 
members in its midst. 

It was argued the other day by the Senator from Indiana [Mr. MOR- 
TON] that this had no reference to the power of the Senate to expel, 
but which might have had reference to their power to vacate a seat, 
and that, too, by a resolution similar in character to the one now 
before us. Why, sir, what is meant by “the Senate protecting itself?” 
When the Senate declare that the seat of Mr. CALDWELL is vacant, 
because he was not duly elected, is that the language of self-protec- 
tion? No, sir; it is the judicial declaration of one who sits in judg- 
ment between two parties, himself being independent and disinter- 
ested. When the Senate 8 itself, it is not by virtue of the laws 
of Pennsylvania, it is not by virtue of the action of the house of repre- 
sentatives of Pennsylvania, or of Kansas; it is by virtue of the exercise 
of its constitutional power given to it for its self-protection. Clearly 
this language shows that the committee had no reference whatever to 
the power to oust a member from his seat by amajority vote, by the pas- 
sage of a resolution declaring the seat to be vacant. It clearly meant 

that the Senate bad the power of self-protection in a case in which the 
Senate was the complainant and the individual member was the de- 
fendant, not sitting as a judge, but acting as a party to protect itself 
against the presence of anan unworthy to hold a seat in its councils. 

The argument in the CAMERON case, and the more direct and em- 
phatic argument in the case of Robbins and Potter, are directly in ref- 
utation of the idea that either of those committees, or that any mem- 
ber of Con at that day conceived that the Senate had the power 
to inquire into the facts which led to the election and influenced the 
motives of legislators in voting for a Senator of the United States, or 
that they had any other power to get rid of an improper person except 
such as was given them under the vote of two-thirds to expel him. 
There is nothing in the case I have quoted which in any way reason- 
ably can be held to justify the present resolution. On the contrary, 
as the expression of one thing is held constructively to be the exclu- 
sion of another, so the reference to the power of self-protection shows 
that that committee considered that by a two-thirds vote, and by a 
Sao ins vote alone, could the Senate become purged of an improper 
member. 

I am right now if these precedents are right, and such has been 
the unquestioned action of the Senate, so far as action has been taken 
at all, in respect of this almost unprecedented state of facts. You 
have no power, under color of judging of an election, to declare the 
action of a legislature invalid because of the corrupt motives of its 
members. If they voted for the candidate, they chose him, and they 
alone are qualified to choose. 

The rule that fraud vitiates all contracts is not to be applied to the 
present case. Fraud does vitiate contracts; it defeats that good faith 
which the law imports into every contract; but it is not so where 
there has been dereliction of a sponto duty or defuleation of a pub- 
lic trust. Where the actis in the nature of an execution of politi- 
cal power, although you may punish the man who committed the 
fraud, nevertheless the act, if committed by a competent political 

power, stands valid and cannot be im hed, nor can it over- 

hrown. This act is one over which the Senate of the United States 
is not invested with power by the Constitution. It is the power of 
the State to choose a Senator. It is simply the power of the Senate 
of the United States to judge whether she has chosen, not why she 
chose, or whom she chose, except in papers to the qualifications which 
are described in the Constitution itself. 

Mr. President, we have had the precedents of the English Parlia- 
ment cited to us here. I do not see how, with reference to the dif- 
ferent systems of our governments, the British government being 
imperial in system, we can adjust their precedents to our system. 
Their precedents do not apply. In the first place, Parliament is a law 
unto jtself. The Congress of the United States is a government of 
limited, enumerated, delegated powers. No act committed by it ultra 
those powers has any validity. The committee would apply the 
rule of British law as here cited to our elections, and claim that the 
bribery of a single member would invalidate an entire election; in 
other words, that ninety-nine men voting purely and honestly in the 
33 of their public duties could have their action annulled 

y the corrupt conduct of a single member. What power would this 
give to a partisan majority ! 

Now, Mr. President, the committee propose to adopt, as their rule 
for setting aside elections in the legislatures of the States, this doc- 
trine of the Parliament of Great Britain, that bribery in a single case, 
whether committed by the candidate or not, or with or without his 
knowledge, vitiates the entire election, It is true that this rule is de- 
rived from certain statutes, which are in their effect disabling stat- 


utes, disqualifying a member from holding his place. Is it not appar- 
ent to us the impossibility of applying this precedent when the 
British Parliament can create any qualification at its will, and in- 
sist upon its absence as disabling the member from holding his seat? 
What qualification can the Congress of the United States establish 
save those which are stated in the Constitution? At once you find 
the difference between our systems. We are fettered by a written 
constitution; the British Parliament is not. It can im ualifica- 
tions, and vary them from session to session, and make them at its will. 
This Congress has no such power, and can add no qualification to mem- 
bership in this body save that which the Constitution itself prescribes. 

But granting, for the sake of the argument, the power in Congress 
to establish such a rule for us, consider some of its necessary results. 
A powerful railroad combination, one of tariff protectionists, or of 
heated political partisans, may find in almost any legislature men 
weak enough or wicked enough to accept money for their votes. The 
candidate might be one of the best of men, totally ignorant and inno- 
cent of the wrong, and yet the doctrine pro would unseat him. In 
other words, every candidate, however honorable and pure, could 
thus become an easy victim to those who are unable by open opposi- 
tion to secure his defeat. 

Nor under this doctrine does the extent or influence of the corrupt- 
ing influence 3 the result of the election in any degree diminish 
or restrain its effect in totally annulling the election. 

Mr. CALDWELL had a majority of twenty-five votes in the joint 
assembly. The number of votes bought, and which can be specified 
by testimony, so far as I have examined, is less than twelve. Any 
beyond that number were presumed to have been bought. Thenum- 
ber of votes specifically proved to have been paid for would not have 
changed the result of the election. If the motives of the legislature 
are to be inquired into, it might become necessary to ascertain the 
numberof votes lost to CALDWELL by the purchase of his rivals as well 
as those gained by him. This illustrates the impracticability, if not 
the impossibility, of 55 such an investigation as it is sup- 
posed by the committee the Senate have the power to institute. 

Mr. President, the British Parliament may have power to create 
these disqualifications, aud say that no man shall sit if, at his election, 
with or without his knowledge or complicity, a single voter was 
bribed; but that Parliament can expel, not by two-thirds, but by a vote 
of one-third, or by less than one-third, if they see fit so to provide by law. 
The House of Commons consists of six hundred and fifty-eight members; 
forty members of that honse constitute a quorum. Why, sir, in the 
last summer I chanced to visit the British Houses of Parliament, and 
found it was impossible to seat one-half the members of the House of 
Commons in the chamber appropriated for their use. I was tempted 
to ask the reason why the new Honses of Parliament, constructed at 
great expense, were so designedly made for the exclusion of one-half 
the members. The answer was, that if the building were 
enough to contain them, it would be impossible to hear sufficiently 
well for the transaction of business; that more than one-half the 
members did not attend, and when important divisions did arise, 
members could go out as others came in for the pur of casting 
their votes. The British Parliament is unpaid. Fra bly for that 
reason the same space and accommodation are not necessary, for mem- 
bers do not attend, and spend half their time, or more than half their 
time, absent from its sessions. Perhaps many of them are not needed ; 
but it is useless, as you will see, for the reasons which I have stated, 
to attempt to adjust the precedents of such a body, so constituted, so 
acting, with a body like our own, in which the presence of all the 
members from the States is sedulously sought to be maintained for 
the protection of the States. 

There is in the British empire no such body as an independent 
state; there is no such body as the representatives of states as inde- 
pendent communities; and the laws that may apply, therefore, to one 
system of government, or the precedents which may be wise and ap- 

licable to one system, cannot be applied to a system like our own. 
The qualifications of electors are as open to inquiry by the British 
Parliament as the qualifications of candidates. I submit that in the 
case of a Senator the electoral body that sends him here is not open 
to question, and I do not think the Senate anywhere has gone far 
enough yet to declare it. Hence it is that as the British Parliament 
has control over the qualifications of electors as well as over those of 
candidates, they can disqualify for bribery. The whole matter is in 
their hands. They are without the trammels which our Constitution 
imposes upon us, and the theory of their government would make such 
trammels inconsistent with its very nature. As I said before, they 
can impose what qualifications they please, and disable a man from 
membership, but we have no power either in the House or in the Sen- 
ate to add to, or alter in any way, the qualifications required by the 
Constitution. 

And, sir, there is another reason why we have no jurisdiction to 
try members of a legislature for bribery. We haye no imaginable 
delegation of power to enable us to take cognizance of such an of- 
fense. All we can do is to try the candidate for his own acts, and 
his acts may be committed in connection with his election; but we 
have no right to try the legislature under pretense of trying him; 
and we do try the legislature when we undertake to test their acts 
irrespective of him. His acts committed in connection with his pres- 
ence in this body are within our jurisdiction plainly, but the acts of 
the legislature preliminary and accompanying his presence in this 
body are not capable of being tried by this Senate. there was no 
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other reason, the very untitness of this body to adjudicate upon such 

uestions of fact and law would of itself be an answer. Under what 

orms would you p How would you summon the parties 
charged? What rules of evidence would vou adopt? We have none 
of the certainties of pleading ; and all those regulations of testimony 
which the experience of centuries has shown to those who speak the 
English language to be essential to justice, are wanting here. Who is 
to Secide the vexed questions? Where are the men learned in the law 
sitting as an independent judicial authority in this chamber ? 

Sir, we have none of the machinery for the proper ascertainment of 
law and fact in connection with crimes of that character. We have 
a right, however, when we consider the act of the candidate, the act 
of one of our own members, to judge of that, and we try him, not 
upon a technical criminal charge, not by technical rules, but we try 
him sitting as a Senate, considering our own honor and safety, and 
applying to his case the broadest and least technical rules of equity 
and justice for the ascertainment of his guilt or innocence of the 
charges laid at his door. 

Mr. President, two propositions are before us—the one contained in 
the report of the committee to declare this seat vacant and to oust 
the sitting member by a majority vote, and the other to expel him by 
a vote which will require the concurrence of two-thirds; these are the 
two courses open for us. The one to say the least, uncertain, 
doubtful, and not only of doubtful expediency but of still more doubt- 
ful right. The other is clearly and unqualifiedly within our just 

wer, and which in every respect will vindicate the character, the 

ignity, and the purity of this Senate. 

Why should we embark, for the first time in the history of our 
country, in disregard of the only precedents which can be prodaced 
on this subject, against the doctrine of great and wise men on this 
subject, upon this dangerous path of forced construction, for the pur- 

of accomplishing a desired end, when, on the other hand, we 
KA aclear, unquestioned power, which may be exercised, and can be 
controlled only by our official and personal conscience ? 

Sir, I cannot, in such a case as this, doubt my duty. I cannot, in 
such a case as this, consent to exercise a doubtful power, when one 
clear and unquestioned is open to my vote on the other side. When 
the act to be accomplished is directly to be accomplished, I am not to 
reach by indirection a result which I can justly reach by a direct 
vote, under clear powers intrusted to me. 

The power of expulsion is clear. I do not use the term “absolnte 

wer,” but I say it is an unqualified power in each branch of the 
Con ess of the United States by a majority vote to punish a member 
for disorderly behavior, and to expel him only with the concurrence 
of two-thirds. 

Now, sir, has the sitting member, Mr. CALDWELL, so offended against 
decency, good government, and sound morals as to be unworthy a 
seat in this body? It is not necessary for me in this case to decide, 
and therefore I refrain from considering the question whether the 
Senate can regard the impropriety and 8 of au act as a 
ground for expulsion when it was committed before the term of office of 
the individual charged. The alleged acts of bribery and corraption 
of the legislature of Kansas, if committed as found by the committee, 
were committed in direct connection with the presence of the sitting 
member in this body. The transaction of his election had several 
stages. The last stage was his presence in this chamber. It was an 
entire act, a continuing act, culminating in his presence here. If 
bribes were psia in Topeka, they were part and parcel of the mem- 
bership of this body, part of what lawyers term the res gestæ of the 
case. The disclosures in the testimony of the case before us are in- 
deed shocking. It would seem that the legislature of Kansas had 
embarked upon a system of politics from which truth, and honesty, 
and honor all alike wore banished. It has been to me a wonder in 
reading this testimony that society there had sufficient coherence to 
remain even a government in form, when the essentials of a govern- 
ment, that confidence between man and man which inspires the citi- 
zen with either respect or fear for his government, of confidence in 
anything that took the shape of a political act, were so entirely want- 
ing, and that men had not returned to the laws of nature and to the 
rule of simple n force. Certain it is that every element 
which makes republican government possible of existence seems to 
lave gone out from that community, if the history of their legislative 
action, in connection with this senatorial election, is to be taken as 
true, 

Now, sir, what share had Mr. CALDWELLin all this? So far as we have 
seen him, I believe I speak but the sentiment of every man in this cham- 
ber when I say that his disposition seems one of amiability and gentle- 
ness and general kindness; certainly nothing in my intercourse with 
him but has been eutirely of that nature. What has been his part in 
these proceedings which resulted in his election? Has he been a will- 
ing or an unwilling actor in these frauds? Has he been an ignorant 
or innocent, or has be been a guilty participant in these results ? 

It has been alle, by those who discussed this testimony at some 
length, especially by the honorable Senator from Illinois, [Mr. LOGAN, ] 
that there is such a want of good character in the witnesses as to 
deprive them of all right to be believed, and we are asked to dismiss 
this case, to refuse to find either one way or the other, because the 
witnesses on both sides are so mutually destroyed by each other's tes- 
timony as to leaye nothing upon which the mind can rest with moral 
certainty, or with auy conviction. But, sir, there are broad and 
philosophic rules relating to human testimony which must control us, 


because a decision must be had, otherwise criminals would go un- 
whipped of justice, and the judge must be condemned when he who 
is guilty is absolved. 

‘There was a report drawn by Edmund Burke, respecting the class 
of testimony which should be admitted and the rules of evidence that 
should be applied in the great impeachment trial of Warren Hastings. 
There was the absence of all small technicalities, and the presence of 
that philosophy of justice which best recommends itself to the human 
mind. The lan of Lord Hardwicke was cited as containing the 
great rule by which testimony should be obtained and applied: 

That the judges and the sages of the law have laid it down that there is but one 
general rule of evidence, the best that the nature of the case will admit. 

Now, sir, what is the testimony, of what class of men is the testi- 
mony that the nature of this case will admit? There was an old 
maxim in regard to cases occurring in disreputable localities, testes 
lupanares in re lupanari. Thesame rule must apply here. You cannot 
expect that high-minded, pure-hearted men of integrity could have 
knowledge of such transactions as are described in this testimony. 
Such men could not be brought in contact with such offenses; they 
would not be permitted to have knowledge of them, because knowledge 
es to them would necessarily result in the exposure and defeat 
of all such nefarious schemes. In judging of these cases, you judge of 
them by the best testimony of which the case is capable. Here you 
have it; it must be weighed; a result is obtainable. It is our duty to 
arrive at it. 

I have examined this testimony; I have read it carefully; I have 
weighed it. The weight of testimony leads me to the conclusion that 
the allegations of bribery are not fictions; that they are not the cre- 
ations of personal malice and hostility without facts for a basis. 
I am compelled to believe that large sums of money were paid to mem- 
bers of the Kansas legislature to secure their votes for Mr. CALDWELL, 
and, further, that Mr. CALDWELL had knowledge thereof, and that he 
acted in complicity with his agents. 

It is not necessary for me to do more than state these conclusions, 
premising the statement that they are made after due examination, 
and have been arrived at sadly and with regret, but not the less 
positively. I believe that such facts as proven constitute in them- 
selves high offenses against republican government; that they are 
fatal stabs at its existence, and render a man who commits them, or 
who aids in their commission, unfit and unworthy to sit here aud vote 
for all the States of this great Union. Justice, steady, deliberate, and 
clear-eyed justice, demands his expulsion. 

The Senate is the guardian of its own reputation. It has the power 
to rebuke slander and obtain public confidence and respect; but it is 
by its acts and not by cheap professions that public respect is to be 
attained. If corrapt men shall be whitewashed by reports of com- 
mittees, if expulsion shall be voted down, where facts clearly proven 
justify it, all denunciations of fraud, all praises of honesty, will be 
mouth-hionor, mere breath, and we shall sink, as we ought to sink, in 
the estimation of the country, until at last it shall come to be that 
sensitive men of honor and integrity will refuse to accept membership 
in a body which has proven that if cannot rise to a sense of duty for 
its own vindication. 

Of course in such times guilt will invent schemes to blind and con- 
fuse public sentiment and opinia by connecting the names of bigh 
and pure-minded men with like offenses to its own, but whatever weak 
inventions of this nature may be resorted to, time will soon destroy 
them. The common sense of mankind, that sense of natural justice of 
which I believe the people of this country are so capable, will in the 
end detect the true man from the pretender. They will mark the slan- 
derer and they will protect the honest man. But they will rejoice 
over any act of justice that strikes down the cheat and hypocrite from 
the high places of public trust, and take heart and encouragement in 
every positive movement which tends to elevate the character of our 
public men to that high level of personal integrity that is needed to 
make them trusted and beloved in their private relations. 

Sir, the Senate has this question in its own hands; the effect of its 
decision for good or evil cannot well be overestimated. The respon- 
sibility of each one of us—to the individual whose case we are consid- 
ering and to the country whose eyes are turned upon us—is indeed 
heavy, and we must meet it understandingly. Such considerations 
gogus to banish from our minds all feelings but those of high justice 
and patriotic duty, and these will be appreciated by our fellow-coun- 
trymen better when expressed by our votes than by our speeches, 

Mr. THURMAN. 1 move that the Senate adjourn. 

Mr. SHERMAN. Every Senator must begin to feel that the time 
has arrived 

The VICE-PRESIDENT. Is the motion to adjourn withdrawn ? 

Mr. THURMAN. Temporarily. 

Mr. SHERMAN. It seems to me that this subject has been debated 
long enough, and that by to-morrow at least we ought to have a vote 
on the two pending propositions. Every Senator has had at least 
ten days during which his mind has been directed to this question 
alone, the only question that has been presented during the session. 
Most of us have made 8 I among others have made en- 
gagements that may soon call me away. I should like to know what 


is the desire of the Senator from Indiana in regard to the subject; 
what is his expectation as to when the vote shall be taken. This is 
a subject that may be debated for weeks. I think that, rather than 
adjourn at four o’clock, we had better continue, unless we can have 
some understanding as to when the vote can be had. 
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Mr. MORTON. My desire is to get throngh as soon as it can be 
done conveniently. I do not like to press the Senate to a vote in a 
matter of so much importance. I understand there are a number of 
Senators yet to speak—several who do not want to go on to-day. I 
should be glad if the argument could be concluded by Wednesday 
evening. f do not believe it can be before that time. 

Mr. SHERMAN. If we can agree to have a vote on Wednesday 
evening, I shall have no objection. I submit, then, as the rule by 
which the Senate shall be guided in the disposition of this case, that 
before the adjournment on Wednesday evening we shall dispose of 
this whole matter. That will give us two more days for debate. Let 
that be done by general consent. i 

Mr. MORTON. I hope that may be done; at the same time I do 
not agree to that except by unanimous consent. I wish to have some 
opportunity to reply to Senators who have spoken. : 

Mr. HOWE. I shonld like to ask the Senator from Ohio what 
public necessity there is for submitting a rule or agreeing to a rule 
now on this matter. ia 

Mr. SHERMAN. I think it rather a matter of public convenience 
that we should know when we shall probably dispose of this subject. 

Mr. HOWE. I do not know that the public has any convenience 
about it. I may have, and so may the Senator from Ohio, but that is 
private and personal. ‘ 

Mr. SHERMAN. I will call it a private convenience, so that each 
Senator may know when this matter will probably end. 

Mr. HOWE. That convenience will bo cousnlted, I suppose, when 
the Senate has discharged its duty in the premises, and I really think 
this matter is altogether of too much moment, the idea of public 
necessity being out of the way, for us to make stipulations now that 
we will vote at any particular time. I have no purpose to take part 
in the debate myself, and I shonld like to get away from Washington. 
I do not mean to be understood as stipulating that I shall not take 
part in the debate. I have no such present purpose, but I am very 
certain that, in spite of my personal convenience, tho Senate ought not 
to be brought to a vote on this case until the Senate has exhausted itself 
upon the question. Iam nota bit afraid of too much being said upon 
it. I think there is more danger of too little than too much being 
said on such a question as that now under debate. 

Mr. SHERMAN. As I do not intend, and I do not think I shall be 
induced even, under any circumstances to participate in the debate, 
as I have substantially made up my judgment and am ready to vote, 
I merely made the suggestion which I have made with a view to pro- 
cure an early vote. Ido not desire to prevent any one speaking who 
desires to do so; but it does seem to me that a question of this kind, 
that involves only a comparatively few facts, and a single case, can 
be considered by any intelligent jury in at least nine days. We have 
now occupied nine days in discussing the question, and I do not 
think prolonged argument will throw much further light on it; but 
as there does not seem to be common consent that the disenssion is 
about at an end, I shall withdraw all objection to its proceeding. 

Mr. CAMERON. Iam very anxious to dispose of this subject. I 
have some very important matters that reqaire my attendance in 
Pennsylvania immediately. I do not like to leave while the reputa- 
tion and the fortunes of a fellow-member here are at stake; and yet 
I ought to go away. It seems to me that the Senator from Ohio spoke 
very wisely when he said that nine days ought to be enongh to dis- 
pose of this question. I have not seen in any of the arguments much 
difference, and I doubt whether anybody’s opinion will be changed 
by any speech which may be made. I wish that we conld get this 
matter disposed of and let us go home. This has-been a hard winter; 
short as was the session, it was a very laborious one; the public mind 
has been very much excited by sup l wrongs done in Congress, 
and I fear Senators, to some extent, have partaken of that impression 
made on the public mind. I doubt whether it would not have been 
better if we postponed this case until next year, when we could 
have a calm and quiet decision upon the subject; but that is now 
impossible, and I hope we shall end it. Suppose we sit to-night and 
dispose of it. Surely by to-morrow morning we can end the diseus- 
sion and have a vote, and the next day, if it is necessary, we can 
take up the case from Arkansas; and that will be the end of our 
business. I put it to Senators, is it not better for us to end this sub- 
ject now, and go home? I was not in when the motion was made by 
the Senator from Ohio, and do not know its precise terms. I know 
the general idea of it, of course. 

Mr. SHERMAN. The motion that I submitted was a motion that 
could only be adopted to-day by unanimons consent, but I will offer 
it to-day so that it may be taken up to-morrow, that before the ad- 
journment on Wednesday evening this matter shall be disposed of. 

The VICE-PRESIDENT. Is there any objection to making that 
agreement ? 

Mr. SHERMAN. If there is an objection, I will simply submit the 
motion now. 

Mr. CONKLING, I should have more objection to such an order as 
that being made by the Senate than I should have to general consent 
being given. I do not understand from the remark of the Senator 
what he means by disposing of this case. There is a resolution be- 
fore us 

Mr. SHERMAN. I meant the two kindred resolutions. 

Mr. CONKLING. Lanticipated that probably the Senator meant that. 
There is but one resolution before us. Another resolution lies contin- 
gently on the table, perhaps to be taken up, perhaps never to be taken 


up. When that resolution shall be taken up, it involves, first, ques- 
tions of law, upon which I believe no Senator has entered save only 
the Senator from Delaware, [Mr. Bayarp,] and it involves also an 
examination of this evidence. Now, I am candid to admit that I have 
had neither the time nor been constrained by duty to go through the 
whole of this evidence, because, whatever it may prove in detail, it 
cannot change my opinion of the right of the Senate to adopt the 
pending resolution. Before, however, I vote upon that resolution 
which, as I conceive, does invoke with more probability the rightfal 
power of the Senate, of course I shall want to look at the evidence far 
enough to determine in my own mind the questions of fact. I think 
this must be the case with other Senators. Therefore, if we that 
on to-morrow or the day after we shall vote upon this resolution, aud, 
in the event of the pending resolution failing, we shall immediately 
take up the other resolution and vote upon that, I submit to the Sen- 
ator from Ohio that he could hardly reconcile it to himself, and could 
hardly say that the observations he makes about the present inquiry 
would be applicable to that. 

Mr. President, I have only one other word to say. This is not an 
ordinary proceeding of the Senate. It is not like a bill reported by a 
committee, the chairman of which has it in charge and has a right to 
urge Senators to come to a vote, as far as he can, at a particular time. 
This is a judicial proceeding. Every man who is here isa judge upon 
a qnestion of law or a juror upon a question of fact, or a judge upon 
a mixed question of law and of fact. We are consulting with each 
other, We are endeavoring to enlighten each other, and: if we can, 
to agree upon something upon which the conscience of the Senate can 
repose. Therefore I suggest, as did my friend beside me, [Mr. Howx, ] 
that it is one of the last of all instances where an attempt should be 
made to control the question by the ordinary modes of parliamentary 
proceeding. It is a case, I submit, to which these rules do not apply ; 
a case in which no Senator is responsible more than every other Sen- 
ator; a case with which no Senator is charged any more than any 
other Senator. I hold myself bound, as much as the Senator from 
Indiana who reported the resolution is bound, to know the law of this 
case, and to assume all my responsibility before I vote upon it. I can- 
not put it upon him or upon the committée, or upon anybody olse, 
even in the sense in which in ordinary matters we may confide in 
committees and in each other. Therefore, while I should be glad to 
seo this matter disposed of as soon as may be, while I should be very 
glad to be relieved from this session, which I evidenced by submitting 
a resolution the other day to adjourn finally on a day which has 
already passed, I doubt very much whether the good order or the wise 
result in the case will be promoted by attempting, under the rule of 
the Senate, or under any agreement to be obtained now, to fix a par- 
ticular time when we shall vote upon either resolution, and especially 
upon that resolution, which has not been considered in respect of the 
facts which are to support it, or in respect of the law which must 
govern it. 

Mr. THURMAN. It seems to me very obvious that we can make no 
agreement by unanimous consent, and I begin to be very doubtful 
whether any order of the Senate can be made to bring this case to a 
final issue. For myself, I desire to take up a very little time of tho 
Senate by a brief statement of the reasons that bring me to the vote 
I shall give. I think that almost everything that can be said on this 
case has been said. The argument is very nearly or quite exhausted, 
and almost all that any Senator could wish to do would simply be, in 
vindication of himself for the vote that he should give, to state the 
reasons that bring him to his conclusions. That is all that I desire to 
do. Ishall not take half an honr of the time of the Senate, probably 
not twenty minutes, simply to state the reasons that bring me to the 
conclusion at which I have arrived. 

Now, sir, in regard to the testimony of which the Senator from New 
York has spoken, laying aside other things, upon a question of so grave 
a nature as this, that arises for the first time fairly before the Senate, 
and under circumstances that of all others are best calculated to enable 
us to arrive at a correct conclusion, I have felt it my duty to read every 
word of this testimony with my pencil in my hand. I do not know 
what other Senators have done. 

I heard a remark awhile that every Senator had no doubt made 
up his mind, and that further discussion was unnecessary, or somethin 
of that kind. I should be very sorry indeed if every Senator had 
made up his mind. It may be that others may be more gifted than Iam, 
but I will say this: no legal question that I ever considered has given 
me such serious trouble as this; and the very fact that the best minds 
of the Senate, without any regard to party lines, are divided in opinion 
upon this question—that the Senate is notin any way divided by party— 
shows the difficulty of the question aud the importance of its thorongh 
discussion. If there are Senators who have long ago and before discus- 
sion male up their minds, pray them toreconsider what they bave done; 
I pray them not to jump to a conclusion, nor to allow conclusions at 
whieh they have jumped, without consideration and without hearing 
all the argument, to bind them when they come to give their votes. 

This is a question whose gravity can scarcely be overestimated. It 
is a question which comes before the Senate under eireumstances that 
enable us to make a precedent that perhaps will govern in all time to 
come; for the gentleman who is now on trial before the Senate is one 
who, in the language of the Senator from Missouri [Mr. Scuurz] the 
other day, has not an enemy on this floor; a gentleman courteous in 
his manners, kind, respectful, and modest; without one single man on 
this floor whom he has ever offended ; a gentleman whose question 
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divides the Senate, without regard to pn at all; and, therefore, I 
repeat that never in the history of this Government, perhaps never in 
the future, was there or will there be so fair an opportunity to decide 
a great constitutional question by the light of reason, devoid of pas- 
sion and party prejudice. 

Mr. President, I do not wish to occupy the time of the Senate with 
saying more. I have opinions on this question that are the result of 
much reflection, of long study, and of no little reading. I can very 
briefly state them to the Senate, and some time to-morrow, when it 
may suit the Senate to hear them, I shall be glad to do so, For the 

resent, the Senator from Georgia [Mr. Norwoop] 3 to speak 
In the morning, I give way to him that he may move to adjourn. 
Mr. WEST. If the Senator from Georgia will allow me, I wish to 


offer a resolution that I should like to have read, with a view of hav- |} 


ing it printed and getting it before the Senate to-morrow moning, 
e VICE-PRESIDENT. Does the Senator from Georgia yield the 
floor for that purpose! 
Mr. NORWOOD. Yes, sir. 


COMMITTEE ON LEVEES OF THE MISSISSIPPI. 


Mr. WEST. I offer the following resolution: 

Resolved, That the Select Committee on the Levees of the Mississippi River be 
authorized to sit during the recess, and to investigate and report upon the condition 
of the levees of the Mississippi River; also upon the propriety of the Government 
of the United States assuming charge and control of the same, with a view to their 
completion and maintenance; and that they have pover to employ a clerk, and 
that the expenses attending this investigation shall eee of the contingent 
fund of the Senate, upon vouchers approved by the of the select com- 
mittee aforesaid. 

I ask that the resolution lie on the table and be printed. 

The VICE-PRESIDENT. That order will be made, if there be no 
objection. 
. NORWOOD. I move that the Senate do now adjourn. 

The motion was ed to; and (at four o’clock and twelve min- 

utes p.m.) the Senate adjourned. 


IN THE SENATE. 


TUESDAY, March 18, 1873. 


Prayer by Rev. J. P. Newman, D. D. 
‘The journal of yesterday’s ‘proceedings was read and approved. 


MISSOURI SENATORIAL ELECTION. 


Mr. BOGY. I rise, Mr. President, to a question of privilege. 

The VICE-PRESIDENT. The Senator from Missouri will proceed, 
if there be no objection. : 

Mr. BOGY. Yesterday, while absent from my seat here, and in the 
Supreme Court room, a memorial was presented from citizens of my 
State alleging that my election as a Senator of the United States from 
the State of Missouri had been obtained by the use of improper means, 
by bribery and corruption. I feel it due to myself, as a Senator on 
this floor, and due also to my State, to detain the Senate for a few 
moments to give a brief explanation of this really important question 
to me and to the State which I represent in part on this floor. 

I repeat, Mr. President, that I look upon a matter of this character, 
as developed in the discussion of the case of another gentleman, a 
member of this body, as a question of very great importance, affect- 
ing the character of every individual Senator on this floor, and thereby 
striking at the very body itself. I have appreciated much the 
remarks that have been made by distingnished gentlemen here in 
regard to the high character this body should maintain before the 
conntry and before the world. I participate in those feelings myself, 
and I feel much humiliated that any portion of the people whom I 
represent upon this floor should place me in the position which I now 
occupy by the presentation of this memorial. 

I was elected a Senator from the State of Missouri, I think on the 
15th of January. It is true our contests in the West for this distin- 
guished position, as is known to western Senators upon this floor, 
are always attended by heat and animation, and success is no eas, 
matter. The contest in my State of course participated in a very hig 
degree in this excitement. It has been stated very generally that 
money was used in that contest; but at no time was I or any of 
my distinguished competitors charged with bering used any money. 
One person came in as a candidate, of no political distinction, and ac- 
cording to a phrase which has been used upon this floor, of no politi- 
cal status, a man of large fortune, who, it was stated, had made up 
his mind to buy a seat as a Senator from the State of Missouri. Im- 
mediately after the election this resolution was introduced in the 
legislature : 

Whereas it has been reported that money has been used in the senatorial con- 
test: Therefore, 
tees kor poms ge peng 3 nadas (Sg poah a carl a 1 — . 
cable if thoro has D been — used to advance the interest of any of the: — 
aspirants. 

It did not connect me with this report, or any of my competitors, by 
name. The object was, as will be made manifest in a few moments, 
to reach another individual who had aspired, but who really was not 
classified in our State as an aspirant for the Senate, This resolution 


was adopted. A committee was appointed consisting of five mem- 
bers. It will be scen in a moment how it was composed and why it 
was thus composed, and consisted of five of the most intelligent and 
worthy members of our legislature. After nearly one month, or per- 
haps fully one month—I am not prepared to state the exact time—it 
made the lengthy report which I hold in my hand, lengthy as to the 
testimony, but brief as to the mere report itself. I will read it, so 
that the Committee on Privileges and Elections may have the full 
understanding of the case as it is understood at home: 

MAJORITY REPORT. 


Mr. Speaker: Your special committee, to whom was referred house resolution to 
investigate certain reports that money had been used in the senatorial contest, 
have investigated the same, and most respectfully beg leave to submit the follow- 


ing report: 
i ftor a thorough and full investigation, giving the greatest latitude of inqui 
allowing all questions to be propounded that any member of the committee should 
seo per, and compelling witnesses to auswer the same : 

First. Your committee find no evidence, either directly or indirectly, to crimi- 
nate the Senator-elect, Hon. L. V. Bodx, and we fully exonerate him. 

Secondly. We further find that George P. Dorris, of Saint Louis, did attempt to 
bribe two members of this general assembly, by the offer of $1,000 each, to wit, 
Hon. W. S. hye of Wright, and Hon. Charles H. Morgan, of Barton, to induce 
them to vote for him (George P. Dorris) in the democratic caucus for United 
States Senator; and we also find that said Dorris placed money in the hands of 
other parties, who are not members of this legislature, to advance his (George 
P. Dorris's) interest in the election for United States Senator. We find no evi- 
dence which, directly or indirectly, criminates in any manner whatever either 
Hon. John S. Phelps, Francis P. Blair, jr., John B. Henderson, Thomas L. An- 
derson, George G. Vest, General Cockrell, General Craig, Thomas C. Reynolds, 
James I. Birch, William A. Hall, Governor Silas Woodson, William B. Napton, 
A. W. Slayback, Nathan Bray, or Norman J. Colman, and we fally exonerate 
them from such charges. 


The gentlemen whose names I have just read were not all candi- 
dates, but their names had been mentioned and voted for. 


Thirdly. We find from the evidence that no member of this assembly received, 
directly or indirectly, any money or consideration to influence his vote in any man- 
ner whatsoever in the senatorial contest. 
eee For further facts, we refer you to the evidence herewith transmitted to 

e house, 


which I hold in my hand. This report is signed by Mr. Newman, 
who was the mover of the resolution in the house; by Mr. Bell, repre- 
sentative from the city of Saint Lonis; by Mr. Walker, a representa- 
tive from the connty of Howard, one of the oldest and wealthiest, 
and, I might use the expression, most moral counties in the State ; 
and by Mr. Sorrell, from the county of Maries. With this there was a 
minority report signed by Mr. Headlee, the only republican on the 
committee. This minority report, which I will not read in full, as it 
would take too much time, contains these expressions: 


And it also appears from the testimony taken before your committee that a 
large sum of money, to wit, the sum of 815,000, was brought to Jefferson City 
3 2 ta the election of Senator as aforesaid, by one Thomas Dorris, and thut 
a considerable portion of that amount was used, or offered to be used, to advance 
the interest of some candidate for the office of United States Senator; and that 
the testimony, in part, goes to show that said money was intended to advance the 
claims of one George P. Dorris, and, in part, goes to show that it was designed to 
be used to advance the claims of L. V. Bocy. That on this issue the testimony is 
not satisfactory, and the undersigned states that, against his consent, a majority 
of said committee decided, on the 8th of February, 1873, to close the doors against 
further investigation by said committee, and make report to this house, by reason 
of which the undersigned was unable to obtain testimony clearly showing by 
whom said $15,000 was furnished or for the advancement uf whose election it was 
intended and partly used. 


This minority report being thns made I felt it my duty then to 
address to the legislature the following letter, which I find in the 
memorial itself, which has been sent to the Senate: 


8 JEFFERSON Crry, February 17, 1873. 
x The following communication from Mr. Bocy, Senator-clect, was read to tho 
ouse : 


Dran Sır: I feel it to be a duty both to the legislature and to myself, and, in- 
deed, I ane say to the State, that I should no longer maintain the silence which 
has up to this time been observed by me in relation to the ch: of bribery and 
corruption in connection with the election of United States ator. I was at 
Jetferson City at the time the resolution was introduced in the house, it boing my 
intention to spend some days here, to make an examination into tho condition of 
tho“ e errs question,“ in which the southeastern counties are very deep! 
interested, I being anxious to pay back to this portion of the State a debt of grati- 
tude for the strong support given to me by the members from that section. Idesired 
to get this information to enable me to do in Congress to clear up this 
(to that section of the State) most og Pen nest ion. 

As soon as I was informed of the introdution of this resolution, I immediately 
determined to leave Jefferson City so that the committee should be at perfect lib- 
erty, so far as I was personally concerned, to make such investigation as it might 
deem proper, and due to the legislature and to myself, and leaving no one to rep- 
resent me before this committee, 5 

From that day to this I have been pers. excepting the expression of the wish 
that you, as speaker, should appoint a committee on which none of m litical 

should be placed. The committee you selected I think was judicious. It 
was composed of two members who v for General Blair, one for Governor 
Phelps, one republican, and one (Mr. Walker) who voted for me on the last ballot, 
after his first choice, Judge Napton, was 10 
With this committee I was and am yet satisfied. I sent them word by telegram 
that if the committee, or any member of it, desired my presenco and my testi- 
mony, I would at once attend. This committee has a report, signed by four 
out of five of its members, in which I am completely and sore exonerated. 
the testimony which has appeared in the yee be correct, and I have no other 
knowledge of it, it must certainly be plain, beyond a doubt, to any fair and impar- 
tial man, that not a word of testimony was given before this committee implicating 
me in the charges so freely and wantonly made by my political enemies. Never- 
theless, a member of this committee made a minority report, in which, by insinua- 
tions and the magnifying of unimportant facts and trivial occurrences, and the 
relating of idle talk and street-rumors, and connecting me witb the doings and 
sayings of other parties with whom I had no connection whatever, during the 
canvass for Senator, an effort is made to make it appear that it may be that my 
election was influenced by the use of money. 

‘Tho two leading republican papers of Saint Louis say the same thing, and the 


1873. 


CONGRESSIONAL RECORD. 


103 


Missouri Republican, with singular personal malevolence, also makes the samo 
chai 
A Senator from this great and proud State, heretofore represented in the Senate 
of the United States by a long list of distinzuished characters, should be irreproach- 
able and above suspicion. Aud as I know that there lives not a human being on 
earth who can truthfully say that I approached him in an improper manner to get 
his support for Senator, as I deny all combinations of any kind whatever with 
any one of the different persous whose names have been menti in connection 
with tho place of Senator, I desire that au opportunity be given to every one who 
may know any fact in connection with these charges to come forward and make 
his statement. 

If I may be allowed, I will only ask one condition, that this be done epee: 
and limited to this week, as it will soon be my duty to proceed to Was on 
City, to attend the meeting of the Senate usual at the inauguration of the Presi- 
dent, for the confirmation of Cabinet appointments. 

Tt is duo to a sovereign State that on an occasion like this it should be fully rep- 
resented in the Senate, and itis for this reason, and nono other, that I desire the 
investigation to be closed atan early day. oo rson who acted as my friend 
during the canvass will attend as soon as noti A ype I shall waive all question 
about the right of the committee to examine my bank-account—cashier or presi- 
dent ofany k with which I have done business. 

Win vou. Mr. Speaker, have this communication read to the house, so that it 
may ig pat gore on as it may deem proper ke early day? 

res; ours, V 8 
am, great respect, y ery Af LEWIS V. x. 


Hon. Mr. MCILHANEY, 

Speaker of the House of Representatives. 

This letter, I will remark to the Senate, became necessary in con- 
sequence of the statement contained in the report of the minority of 
this committee, in which Mr. Headlee says: 

That on this issue— 

In relation to Dorris— 
the testimony is not satisfactory, and the undersigned states that, against his con- 
sent, a jority of said committee decided, on the tth of February, 1873, to close the 
doors om a forther investigation by said committce, 

Mr. Dorris had never been examined, because from the time the 
committee was raised he could not be found. He had left his home 
in Saint Lonis to attend, as it was reported, to his private business, and 
consequently was not to be found by the sergeant-at-arms. About 
the time the report was made he returned to his home. As soon as 
the reports were made I went to Jefferson City and asked tho legisla- 
ture to re-open the investigation, so that Mr. Dorris might be examined, 
and also that my bank-account, that had never been examined before, 
should also be examined. The investigation was re-opened, and Mr. 
Dorris was examined, and my bank-accounts were examined for 
months prior to the election and for a long time afterward. Iwas en- 
abled to trace not only the amount of money that I paid, but every 
dollar to the person and the object for which money had been paid 
by me. The committee thereupon made another report, re-aſlirmiug 
their first report, and asked to be discharged. That report was unani- 
mous, and it was adopted by the legislature. This is the second 
report of the committee: 

Mr. 88 Your special committee of senatorial investigation, to whom were 
recommitted the majority and muriy reports of same, have examined the fol- 
lowing witnesses: E. C. Breck, S. G. Kitchen, and George P. Dorris. Your com- 
mittee find no evidence to change their former reports. 

Respectfully submi: HENRY NEWMAN. 
JOHN WALKER. 
NICHOLAS M. BELL. 
E. J. SORRELL. 

S. W. HEADLEE. 

Four democrats and one republican (Mr. Headlee) signed this re- 
port. It was submitted to the house. A vote was taken, and the 
majority report was adopted by a vote of 61 to 22, This resolution 
exculpating me was then passed: 

Mr. Chandler offered the following resolution : 

Whereas the special committee appointed by the house to investigate the charges 
of corruption and bribery of members of the twenty-seventh general assembly by 
candidates for the ottice of United States Senator in the late senatorial clection, 
have made a thorough and searching examination of said charges; and 

Whereas said investigation has failed to connect the Senator-elect, Hon. 
Lewis V. Bocy, with any attempt to corrupt or bribe any member of this assembly 
to his sup in said election: ‘Therefore, 

That it is the sense of this house that said investigation fully excner- 
ates Hon. Lewis V. Bocy from all suspicion of having used any corrupt means 
to secure his election to the distinguished office of United States Senator, and that 
our confidence in his purity and honesty is unimpaired. 

Resolved further, That a copy of these resolations be transmitted by the clerk of 
this house to each of our Senators in Con, and a copy to the President of the 
Senate, with the request the same be laid before that body 

This was adopted by a vote of sixty-odd to twenty-odd, and was 
laid by yourself, sir, some time ago, before the Senate. 

This matter was then thought to be ended. I had left the city of 
Jefferson for my home. Some time afterward I heard of an effort 
being made, that the republican members were getting up an out- 
side memorial which has at last found its way to this body. fnr- 
thermore heard at the time that the gentleman who had signed the 
report, Mr. Headlee, refused to sign that memorial, as it was his duty 
to refuse, as he had joined in the report which had been made before 
by the committee; nevertheless, I saw cfterward that he addressed 
a letter to the Senator from Indiana, who is chairman of the Com- 
mittee on Privileges and Elections, stating that he had not signed 
that memorial because he was absent from the city of Jefferson. Be 
that as it may, my information was different. Of course I do not 
know of my own knowledge whether my information be correct or not. 

Now, sir, this question comes up in this body. A memorial, which 
I will not detain the Senate to read, couched in very general terms, is 
presented, not asserting that the memorialists can prove anything, but 
simply that the investigation was not sufficient, thet the legislature 
did not give them suficient opportunity, aud that a resolution offered 


by a certain member of that legislature was voted down and another 
one was adopted. These things may be, and I presume are, all true. 
The democrats had the majority in the legislature, and they believed 
that their resolution was suflicient, as it certainly was. 

Now, Mr. President, this matter assumes an aspect of t im- 
portance. Here is a State with as bright a record as any State in tho 
Union, whose escutcheon is as clear of stain as that of any sister State, 
and which has never been charged, in all its t political contests 
for the fifty years past, with anything that at all indicated corruption. 
Here is a legislature where a person, as was reported, went with a 
view of buying hiselection. It resisted all the temptations presented 
to it, and the gentleman obtained but one vote in the canens, and 
that the vote of an honest man, an old farmer from one of our distant 
counties, who voted for him because he had known him for years. 
There has been no charge of corruption made inst the man who 
voted for Mr. Dorris. Here is a legislature which was beyond the 
reach of improper influence, and which, as soon as it was reported that 
money had been used, at once adopted a resolution of investigation. 
The committee was composed, as I state in my letter, of men divided 
among the different parties, excepting that my own friends were not 
represented upon that committee. That committee sat for about one 
month, and produced, as you will see, sir, this large book of testimony, 
which amounts to nothing at all, aud is mere trash. Every man in 
the city of Jefferson, every dead-beat, every loafer, everybody that was 
supposed to know anything, was examined. I returned to my own 
home, attended to my private business, and let them do as they 
pleased, being represented in no shape, way, or form before that com- 
mittee. Nevertheless, the matter comes before this body at this day ; 
and it has come to this, that no Senator on this floor is safe if vagne 
charges of this kind can be presented by A B and C D, and enter- 
tained by this body. Are we to be thus exposed and at the mercy 
of bad men and a press disposed to vilify every public man ? 

Ido not, Mr. President, see how the matter can be avoided, or a 
remedy for the evil; but, under the circumstances, I think I may well 
claim as a right, due to me and to my State, that the Committee on 
Privileges and Elections should at once take this matter up and make 
a report to this body. My legislature is yet in session. It has given 
no evidence whatever of a disposition to shield anybody or cover up 
corruption, the say-so of these men to the eon . If there has 
been any corruption practiced, there is the body to investigate that 
matter, and we are not here, while it is in session, authorized to 
back of a report made by a committee of its own body, aud which is 
sustained by a large majority. Can the Senate of the United States 
do this? I think not. I may be sensitive on a matter of this kind, 
because if I have any reputation at all, I may say, without any self- 
exaltation, it is that of a piain and honest man, though an ardent 
politician—perhaps too much so; but I have never been charged here- 
tofore with anything like corruption in any of my political acts. 

I hope that the committec will take np this matter soon and make 
their report, as I ask for the fullest investigation. I do not like to be 
held up before the nation as a man who obtained his seat in this dis- 
tingnished body improperly. I cannot afford to occupy that position 
for the next eight or nine months, Neither can my State afford to 
occupy that position. I cannot vote to expel or retain any member 
of this body while I myself am a subject of investigation. I hope 
the Senate will sustain me in asking to be excused from voting on all 
such questions. Š 

I repeat, Mr. President, that I desiro the committee to act speed- 
ily and thoroughly. 


AGRICULTURAL REPORT. 


Mr. ANTHONY. Isubmit the following resolution : 

Resolved, That the Commissioner of Agriculture be directed to communicate to 
the Senate his last annual report, with the accompanying papers. 

Mr. SHERMAN, Is that according to law? 

Mr. ANTHONY, It should be communicated to Congress, but was 
not commnnicated at the last session of Congress. 

Mr. SHERMAN. Is it right for the Senate of the United States to 
call upon an officer of the Government of the United States to com- 
oe a report which, by law, should be communicated to Con- 


gress 
Mr. ANTHONY. There is no law against its being communicated 
to the Senate. The object is to have the report printed; and appre- 
hending that the strict constructionists, who will not allow us to pre- 
sent a petition, might object to our printing a report that was pre- 
sented to Congress, I offered this resolution, that the report might be 
presented to the Senate and that we might order the usual number 
to be printed. It will be a very great inconvenience to that depart- 
ment of the public service if the report is not printed. I thought I 
should accommodate myself to the views of my friend from Ohio if I 
proposed to direct that the report be communicated to the Senate. 

r. SHERMAN, I will not make any objection ; perhaps it would 
be impolite to do so. The officer can do it if he chooses, but he is 
under no obligation to do it. 

Mr. ANTHONY. The resolution reads “ directed.” 

Mr. SHERMAN. We have no power to direct him. 

Mr. FERRY, of Connecticut. I object to its consideration to-day. 

Mr. ANTHONY. The Commissioner has no objection to doing it. 

Mr. FERRY, of Connecticut. I object to the whole thing. 

The VICE-PRESIDENT. The Senator from Connecticut objects to 
the consideration of the resolution, and it will lie over. 
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ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. Morton on the 6th instant: 


Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a 
seat in the Senate of the United States by the legislature of the State of Kansas. 
Mr. NORWOOD. Mr. President, it might be supposed from the 
manner in which the honorable Senator from Ohio [Mr. THURMAN] 
yesterday gave me the floor for this morning, that I had made prep- 
aration upon this question; but I beg to say that, unfortunately, such 
is not the case. I wish I had prepared myself in some degree pro- 
portionate to the importance of this question; but I have not been 
able so todo, Having been a member, however, of an investigatin 
committee which had under consideration similar legal questions, 
not similar facts, to those involved in this case, I desire to express my 
views upon the legal points at this time; and if the other case should 
arise, there will then be nothing for me to do but to discuss the facts, 

Unfortunately for us and for our guidance, we are left without a 
precedent in authority; but, fortunately for the country and for 
the honor of the American name, we have also been left without a 
parallel in its facts. We are, therefore, remitted to reason and con- 
science. We have no other guides or lights by which we can be di- 
eo in coming to a proper conclusion in the final determination of 
this case. 

It is hardly necessary for me to go into the cases that have been 
cited in order to show that we are without a precedent, but I will 
make a casual allusion to some of them. 

The case of Potter against Robbins, which stands, in proceedings of 
this kind, like the case of Shelley in matters of real estate, and is 
always referred to as a standard case, is, in my judgment, not appli- 
cable. That was a case in which Mr. Robbins, in January, 1833, was 
elected by a legislature of Rhode Island a member of this body, and, 
in October, 1 another legislature elected Mr. Potter. The question 
came before the Senate upon this state of facts. Both Senators pre- 
sented their credentials, and the question had to be decided proa 
and mainly, which was the legislature; and that was in fact the only 
direct question involved in that case. The Senate held that the legis- 
lature that acted in January, 1833, and elected Mr. Robbins, was the 
constitutional body, and upon that finding seated Mr. Robbins, and 
the contest there ended. It is true that in that case there is much 
learning set forth by the committee td and con, first by the majority, 
and then by the minority, Mr. Silas Wright, in submitting his views; 
but that case has nothing to do with the facts in this, and however 
much that learning may be used for the purpose of elucidation or 
illustration, we can make no application of it here except in the same 
way. There was no charge of any misconduct on the part of either 
legislature or any member of either legislature, and, therefore, I dis- 
miss that case as having no bearing upon this. 

The case of Mallory against Yulee, which has been cited by some 
Senators, was simply a question as to whether twenty-nine votes cast 
as blanks should be counted. There was no charge of bribery, no 
charge of corruption. It was simply a legal question as to what was 
the effect of votes cast in that way. 

The case of Mr. CAMERON, in 1857, approaches nearer to the facts of 
this case than any other that we have on record; but still that has no 
application to this. The report of the committee, and the decision of 
the Senate on the report of the committee, was simply this: There 
being a vague charge of corruption on the part of Mr. CAMERON, or 
of the members of the legislature, or both, and there being no facts 
given, the Senate merely resolved that it would not send out a roving 
commission to hunt up the facts, which, if they existed, it was the duty 
of that legislature to investigate and bring to the knowledge of the 
Senate. In other words, the Senate simply refused to convert itself 
into a detective officer. 

So that, as I said, Mr. President, we are without a precedent, and 
we have no guide in this case except our own reason and our own 
consciences, We are the jurors and the judges to determine, first, 
what are the facts, and then, what is the law applicable to those 
facts. In doing this, it is of the utmost importance that we bear in 
mind the single issue that is presented for our consideration. That is 
important in the investigation of all cases, aud is especially impor- 
tant in the investigation of judicial cases. We are now acting as 
judges, Many collateral issues, according to my 11 at least, 
have been brought into this discussion ; many illustrations by way 
of argument have been produced, and they are calculated to confuse 
us, to lead us astray, to draw us from that straight and narrow path 
which we should travel, and which, if we do not travel, like Pilgrim, 
we shall on the one hand sink in the Slough of Despond, or, on the 
other, get enchained in the Castle of Despair. We must not allow our 
judgments to be affected by these side issues in determining this great 
question. It is a great, fundamental, constitutional question, that 
lies deep and dark at the very base of our Government. It is to my 
mind one of the most important questions that the Senate has ever 
been called upon to consider. And that is my apology for rising to 
address the Senate. I believe it to be the duty of every Senator on 

this floor who has a conviction on this subject to express it. As the 
Senator from New York [Mr. CoNKLING] said on yesterday, we are a 
bench of judges in consultation; and I shall be happy to hear the 
views of any Senator, however briefly they may be expressed. 

l have said that collateral issues have been presented here, and I 
now propose to get rid of them before I proceed to the main question. 


The first false issue we have presented to us is the danger to our 
system of government, and especially to the rights of the States, if 
the Senate should exercise the power which is called for by the reso- 
lution that has been e by the Committee on Privileges and 
Elections. We are called upon to hesitate, because there is danger 
ahead if weexercise that power. Well, sir, as I apprehend, there are 
dangers on either hand. There are dangers if we do not exercise that 
pores and there are dangers of equal import if we do exercise it. 

ut what of that? What have our 8 to do with our 
judgment? I repeat, we are judges. at would any Senator on 
this floor say of a judge on the bench who, instead of being guided 
by authority and by law, should consult his apprehensions of danger 
to come? hat would he think of a judge who would stop to con- 
sider what the effect of his ruling might be upon himself in some 
future case, or upon a friend whose interests might be involved in a 
like case? Sir, no pure judge will allow such considerations to shape 
his judgment. As a judge he must pronounce the law. And so with 
us; no party considerations should influence as; no dangers to a 
minority should enter into our consideration; no probable change 
of political power in the future should influence our determination. 
We are here to say what is the law on the state of facts presented by 
the committee, and we have no right to consider consequences, politi- 
cal or personal. 

Dangers are around us. If we adopt the resolution of the commit- 
tee, then if may be possible that in some future question like this, in 
high political excitement, some Senator might be unlawfally deprived 
of his seat. But if, on the other hand, we decide that that resolution 
is wrong, then the Senate of the United States itself may become the 
refuge of scoundrels, a sanctuary for criminals. 

If in the case of the judge upon the bench the law works a hardship, 
it is for the legislature to correct the evil. In this case, if the law as 
we may lay it down endangers State rights or works evil to the Sen- 
ate, then it is in the power of the people, through their legislatures, 
three-fourths of them concurring, to adopt such amendments to the 
Constitution as will correct the evil. ý ] 

Therefore, Mr. President, I say [do not stop to consider what are 
the dangers surrounding us. I am looking simply to the question of 
law as my judgment conceives it, and I intend upon that judgment to 
cast nry vote, shutting. out of view all apprehended dangers. 

Another collateral matter is raised by an interrogatory propounded 
the other day by-the Senator from Pennsylvania [Mr. OTT] to the 
Senator from Missouri, [Mr. Scuunz,] when he was addressing the 
Senate. The question was this, as I remember, and if I be in fault I 
hope the Senator from Pennsylvania will correct me: When the Sen- 
ator from Missouri was discussing the power of the House of Repre- 
sentatives to investigate the acts of the electors of the members of 
that branch of Congress, the Senator from Pennsylvania asked him 
whether a committee of the House of Representatives, or the House 
itself, could investigate the fact that an elector for a member of the 
House had procured his naturalization-papers by bribing u member 
of the court. What bearing has that upon this case? It has none, 
and yet it is calculated to mislead, unless we understand the import 
of the question ; and I now propose to show the parallel between the 
case put by the Senator from Pennsylvania and the case of an elector 
of a Senator to this body. The Honse of Representatives cannot in- 
1 that question, and why? The action of the court in grant- 
ing the naturalization-papers is a judgment of that court. A petition 
is presented sf J a party desiring to be naturalized; the facts are 
brought to the knowledge of the court; the court passes upon the facts, 
and that becomes a judgment of the court; and it isa very well-settled 
principle of law that you cannot in any collateral proceeding attack 
the judgment of a court. This rule would hold in the investigation 
which would be instituted by the House of Representatives. But now 
comes the parallel. When that elector has been natnralized and he 
casts his vote, then the Honse of Representatives may inquire whether 
that vote was obtained by bribery. They cannot go back of his 
naturalization ; but when he becomes an elector, and stands upon the 
same footing as a native-born citizen, you can investigate the fact as 
to whether he has been bribed, just as in the case of one native-born. 
And so as to an elector for a Senator. While yon cannot go back of 
the act that makes that man an elector in the legislature, yet when 
he becomes an elector, when he is seated as a member of the legisla- 
ture of the State by the action of that legi ature, then his act as an 
elector may be the subject of investigation, and you may inquire in 
that case, as in the case of an elector of a member of the popular 
branek of Congress, as to. whether his vote has been induced by 
bribery. 

Another issue that has been raised is as to whether the Senate 
would have the power to investigate a case and to vacate a seat if a 
Senator had secured his seat by a promise of office to a friend, or by a 
promise of his influence to secure an office. 

. Before my friend leaves the other point, as he called 

my attention to it, with his permission I will say to him that he ap- 
rehended only in part the purpose of the question which I put to the 
Benais from Missouri. While we agree that the judgment of the 
court cannot be inquired into for the purpose of setting aside the right 
of the naturalized citizen, the Senator forgets that my question had 
in it two elements. The report of the committee took the ground 
that one bribed elector would set aside the whole election; and my 
question went to the point whether, even if you could inquire into the 
jadgment and show that one of three judges had been bribed, you 


1873. 


CONGRESSIONAL RECORD. 


105 


could set aside the judgment; intending to apply it to the argument 
of the committee, that proof that one elector had been bribed in a 
legislature would set aside an election although there was a majority 
of twenty-five. 

Mr. NORWOOD. Mr. President, I can say to the Senator from 
Pennsylvania that I am in accord with him upon the point that the 
bribing of one voter, if that does not secure the election, does not avoid 
it. Isuppose that is an answer to his question. 

Mr. SCOTT. Then we are in entire accord. 

Mr. NORWOOD. In entire accord upon that point. I am glad to 
hear the Senator say we are in entire accord, because I take the posi- 
tion that, if the election of a Senator is secured by bribed votes, that 
would vacate his seat. 

Mr. SCOTT. That is another point, on which we are not in accord. 

Mr. NORWOOD. I wanted to know whether we agreed on that 

point. 
; Mr. SCOTT. No, sir. 

Mr. NORWOOD. Then, Mr. President, the question that I was 
on when interrupted by the Senator from Pennsylvania was as to 
whether we can go into an investigation of a case where influence 
has been promised to a party to secure his vote. Isay again, that has 
nothing to do with this case. The simple question here is, and it is 
important for us to bear it in mind, can we vacate a seat obtained by 
bribery? It is unnecessary for us to go into the investigation of other 
questions or the consideration of other facts. When they arise it will 
be proper for the Senate to consider them; but how unreasonable it is 
for a bench of judges, when they are considering a question made by a 
record, and but one question involved in that record, to be led off on 
outside issues. 

Another question has been raised here as to the power of a legisla- 
ture to repeal an act which has been secured by bribery. I differ 
with many of the Senators who have spoken on this point. I consider 
the question immaterial here; but still, as it has been brought in 
and has been discussed, I propose briefly to submit my views upon it. 

Au act of the legislature that bas been procured by bribery can be 
ee bya subsequent legislature so far as toaffect the rights of those 
who procured the passage of the act by the bribery. If the rights of 
third parties intervene, the case is diferent; but if the question is 
confined to the parties who procured the passage of the act, (on the 
principle of law that no man can take advan of his own wrong, 
and the farther principle that he has procured the passage of the act 
by the commission of a crime,) that act is not valid, and it only re- 
mains for any subsequent legislature so to declare. 

The celebrated case of Fletcher rs. Peck, arising out of the Yazoo 
frauds in the State of Georgia, has been relied upon as authority on 
the other side, to show that a subsequent legislature cannot repeal 
an act that has been procured by corruption and bribery. 

I respectfully submit to the Senate that the case of Fletcher vs. 
Peck does not bear out that enunciation. Tho. case was, briefly 
stated, this: A, B, and others, who procured tho passage of the act 
by bribery, obtained the grant of lands, aud immediately after secur- 
ing the grant made a transfer to other parties, who were innocent of 
the bribery, and, indeed, not cognizant of the fact. The question 
then arose before the courts as to whether the rights of these third 
parties, to whom the transfer of these lands had heen made by the 
parties who had bribed the legislature, could be affected by a repeal- 
ing act , over a year srward, by a subsequent legislature ; 
and the Supreme Court held that it could not be, and pnt it expressly 
ou the und that the repealing act would be in violation of that 
clause af the Constitution of the United States which forbids any 
State to impair the e ed of a contract. Now, as between the 
original parties to the fraud, I call the attention of the Senate to 
what the court say, the decision being delivered by Chief Justice 
Marshall: 

In this casé the legislature may have had ample proof that the original t was 
obtained by practices which can never be too much reprobated, and which would 
FFC those to wi the crime was imputa- 
bie. But the grant, when issued, conveyed an estate in feo-simple to tho grantee, 
clothed with all the solemnities which law can bestow. This estato was transfer- 


able; and those who purchased parts of it were not stained by that guilt which in- 
Jected the original „ Crunch Reports, pages 134, 135. me 

And so the court go on for a page more upon that line of remarks, 
and Mr. Justice Johnson, who dissented from the decision of the court, 
dissents upon the ground that the court placed its decision upon the 
clause in the Constitation which forbids a State to impair the ob- 
ligation of a contract. 

Now, Mr. President, I propose to submit a few remarks upon the 
main question involved in this case, to wit, what is the effect of 
bribery npon the election of Mr. CALDWELL? I assume now that the 
bribery, if it exists, procured the election of Mr. CALDWELL, and not 
that a ink was only one vote bribed or any number less than the 
number of his majority. I say, Mr. President, that this election is void, 
because, if it was procured by bribery, it was not an election. I state 
the proposition that, if if was procured by bribery, it was not an elec- 
tion; aud now, in considering that question, it becomes necessary for 
me to go into a consideration for a few minutes of the nature of a 
legislatare acting as electors of a Senator of the United States. In 
nas capacity do they act? Are they nosing asalegislature? Is the 
State acting in her sovereign capacity? When a legislature meets 
and resolves itself into a y for tho election of a Senator, in what 
capacity are those inen acting? If they are acting as a legislature, 
then they are passing a law, for a legislature is a body for the enact- 


ment of laws. But is the election of a Senator the enactment of a 
law? If they are not, then, acting as a legislature, in what other 
capacity can they be acting except in the capacity of electors? To 
show that they are acting simply as electors, and that they are in no 
sense acting as a legislature, let us look for a moment at the manner 
in which they act. - 

Mr. BAYARD. If the Senator will allow me, I will merely remark 
that, if they are not acting as a legislature, they are not acting in ac- 
cordance with the Constitution of the United States; they are not 
acting, therefore, at all. Their action is void unless they are acting 
as a legislature. The language of the Constitution is that— 

Tho Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof. 

Now, how can they choose unless they choose as a legislature ? 

Mr. NORWOOD. Iam glad the honorable Senator interrupted me; 
it does not disturb me in the least. I am happy to answer him. 
What is the legislature of the State? What does it assemble for? 
To enact laws for the people of the State to which it belongs, for the 
people who elect it. And how do they act when they are acting as 
a legislature? There is a senate and a house of representatives. The 
senute acts independently of the house, and the house independently 
of the senate. They pass laws according to the constitution of that 
State, and in that capacity they are a legislature. Now, when the 
honorable Senator says that, if it is not acting as a legislature in 
electing a Senator, it is not acting in accordance with the provisions 
of the Constitution, he is sticking in the bark. Has the Congress 
of the United States any control over that body as a le ure? Can 
the Congress of the United States control the action of that body act- 
ing as a legislature? Can it prescribe the manner in which it shall 
pass laws? When acting as a legislature and passing laws, what 
control has the Con of the United States over it? 

Mr. BAYARD. Does the Senator wish an answer now? 

Mr. NORWOOD. Yes, sir. 

Mr. BAAS It has the control which the Constitution expressly 

ives to Con 
cap NORWOOD. To control it in passing laws? 

Mr. BAYARD. Not to control it in passing laws; but the Consti- 
tution of the United States delegates to the Congress of the United 
States the power of altering the regulations of the State, that is, the 
laws of the State, as to the time and manner of holding elections. 
So far the legislature of the State in holding elections for Senators is 
controlled by the law of Con under a power expresely delegated 
to Congress by the Constitution, quite as much as the power is dele- 
gated to the legislature of the State to choose its Senators. 

Mr. NORWOOD. Now, then, if it is acting as a legislature, as I 
said, (for we must come to the definite term,) it must pass a law. 
The meaning of a legislature is a body to enact laws. But the mis- 
take the honorable Senator from Delaware is making is simply this: 
the Constitution of the United States does nothing more than merely 
designate the body, the collection of men, who are to act in the 
capacity of electors of United States Senators. The Congress of the 
United States, under the Constitution, has the power to control the 
legislature as it may please, es to time and manner for choosing a 
Senator. Has the Congress of the United States any control over it 
as a legislative era No one, I do not care how far he may go in 
grasping at centralization and consolidation, and giving power to 
Congress over the States, will contend that Con bas any right 
to control a Stato in its legislative capacity, and Iam surprised at 
the honorable Senator from Delaware when he assumes upon this 
floor that when Congress passes an act prescribing the time and man- 
ner in which a Senator is to be elected, it is directing the action of a 
State nia Ha He as a legislature. To show that I am not mistaken 
in this, let us look farther. How does the legislature act? It acts 
throngh its separate bodies; but Congress has the power, under that 
provision of the Constitution giving it the right to prescribe tho 
time and manner of holding the election, to say that the legislature 
shall resolve itself into any form that Congress may see fit to pre- 
scribe, must act in any manner that Congress may say it shall act. 
And how does Con prescribe? Why, that the senate and house 
of representatives of the State legislature shall meet in joint conven- 
tion and elect a Senator of the United States. Is it acting as a legis- 
lature when it meets in joint convention? Does the honorable Sen- 
ator from Delaware know of any legislature that meets in joint con- 
vention, when acting as a legislature, to enact a law? 

Mr. BAYARD. O, yes, sir. Before the act of pigs an prescribing 
the manner and the time of election was passed at all, when the man- 
ner was left as the Constitution left it, primarily with the States, the 
legislatures of the States met under State law in joint convention 
for the purpose of electing Senators. That was, indeed, I believe, 
the only way.. They never elected separately,or proposed to elect 
separately, until the passage of the act of Congress; but the two 
houses met as a legislature in joint assembly ; and I think it would 
require a remarkable refinement and discrimination that, without 
disrespect to the Senator from Georgia, I might call hair-splitting, to 
decide between persons who are members of the RIRES acting in 
their legislative capacity, and who are members, whether they be in 
joint assembly under the law of the State, or in joint assembly under 
the direction of the act of Congress passed in pursuance of the Con- 
stitution. 

Mr. NORWOOD. The honorable Senator from Delaware loses sight 
of the fact that is plain and palpable, that when they meet to elect 
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a Senator they are not acting in a legislative capacity; and that is 
the answer to the whole question. They are, then, in no sense act- 
ing asa legislature; they are casting votes under a provision of the 
Constitution and by the direction of Congress to clect a Senator to 
this body, and they therefore are nothing more than a designated 
body under the provisions of the Constitution which is to elect mem- 
bers to this body. Why, sir, oo fa that the Constitution, instead 
of saying that the legislature shall elect members to this body, had 
said that the supreme court of the State should elect Senators, will 
the honorable Senator say that when that supreme court should sit 
and cast their votes for a Senator they were acting as a court, simply 
because the members of the court had been designated as the proper 
body to elect the Senator? Would they in so doing render judicial 
8 They would simply be a body of men, as in this case the 
egislature is, that is designated by the Constitution of the United 
States to exercise the power vested in them to elect members to this 


body. 

Mr BAYARD. Ifthe Senator will yield, I should like to ask him 
another question. 

Mr. NORWOOD. Very well. 

Mr. BAYARD. Do the Senators in this body represent the States, 
or do they represent the electoral body that chose them? Do they 
represent this body of electors or are they here to represent the State? 
Read the concluding part of Article V of the Constitution : 

82 State, without its consent, shall be deprived of its equal suffrage in the 
nate. 

Does not that answer the whole question as to how the Senator shall 
be chosen and who chooses him? The Constitution says the legislature 
shall choose him; the Constitution says that he shall be chosen to repre- 
sent the State; and yet the honorable Senator here is seeking to find a 
difference between a legislature acting under the direction of Congress, 
perhaps separately, perhaps in joint assembly, and a legislature act- 
ing under State law as an elective body. The Senator does not repre- 
sent those who elected him; he represents the sovereign State; and 
her right is his right of suffrage in the Senate, and it is so declared in 
the Constitution. The election is a legislative act, and not the act of 
the individuals as a mere mob, without legislative authority. 

Mr. NORWOOD. I agree with the hovorable Senator, perfectly, 
that the Senators represent the State, that they represent the sover- 
eignty of the State; but that is foreign to this question. I do not 
intend to be led off upon any side issues. The question here is, who 
elect Senators, and in electing them in what capacity do they act? 
That is the question, and not what the Senators represent. Nobody, 
I suppose, will question that they represent the States. But when 
they are to be chosen, and the legislators meet to choose them, in 
what capacity do the legislators act? That is the sole question, and 
we are therefore remitted to the question again, do they act as a legis- 
lature? If they do, then they are legislating; they are acting in a 
legislative capacity, and they are not simply acting as electors of Sen- 
ators, I repeat that they are nothing more than the component parts 
of a particular body that is designated by the Constitution as the 1 
to cast the votes in choosing u Senator to this body. 

Mr. MORTON. Will tho Senator allow me to call his attention to 
one provision of the Coustitution? 

Mr. NORWOOD. Certaiuly. 

Mr. MORTON. The Constitution provides that 

The House of Representatives shall be composed of members chosen every second 
year by the people of tho several States. 

That is, elected by the people of the several States. Again: 

The Senate of the United States shall be composed of two Senators from cach 
State, chosen by the legislature thereof. 

That is, elected by the legislature thereof; in which, of course, the 
members of that body are merely to bo electors, 

Mr. NORWOOD. There is to my mind, Mr. President, no doubt as 
to the proper constrnction of that word“ chosen,” as mentioned by 
the Senator from Indiana, They do not act in a legislative capacity 
at all. They are not a legislature when they meet to elect a Sena- 
tor. They are the body appointed by the Constitution, and Congress 
cannot change that; but that was done becanse the legislature of 
the State is the most convenient and the best body to act in choosing 
a Senator to represent that State; they do not represent the legisla- 
ture, and the legislature in choosing them is not the sovereign power 
of the State; they are nothing more than the electors appointed under 
the Constitution to make the choice. 

Mr. President, I say, therefore, acting in the capacity of electors 
when they come to choose a Senator, the legislature of a State, if in 
casting their votes as such electors they are controlled by bribery, 
and that bribery results in procaring the election of a Senator, it 
makes that election void. Bribery isa crime at common law. Assum- 
ing my premises to be correct, that they are acting as electors in choos- 
ing a Senator, I say that any election by the popular voice, or by any 
other body who are designated simply as eloctors, and acting in the 
samé capacity, will be void, if it is secured by bribery; for the reason 
that it has its inception in crime, its progress in crime, and ends in 
crime. Aud no election thus beginning, thus progressing, thus end- 
ing, can be valid in law, either at common law or under the provisions 
of the Constitution. 

But there was another view presented by the Senator from Dela- 
ware yesterday to which I propose to advert for a moment. His 
proposition is that in investigating this matter, in acting upon the 
resolution reported by the Committee on Privileges and Elections, 


we shonld be investigating the action of the State. He admits that 
the legislature is not the sovereignty of the State, as I nuderstand 
him; and yet his position is that if wo were to investigate an act of 
bribery we should be acting upon the sovereignty of the State. 
Mr. President, that is not consistent. The legislature is but the 
representative of the people of the State. The people are the sover- 
eign power. We are not investigating the acts of the people of the 
State; we are not investigating the acts of that entity which is 
called a State; we are not investigating that which represents an 
idea which we call sovereignty, but we are investigating the acts of 
those who are designated nuder the Constitution as a body of elect- 
ors, and who act under the laws of Congress when casting their 
votes in electing a Senator, So that in no sense can it be said that 
we are investigating the acts or the action of a sovereign State. 
But suppose it were true that we were investigating the acts of a 
sovereign State, are we not authorized by the Constitution to inves- 
tigate its acts? Has not the State to a certain extent surrendered 
iis sovereignty upon this question? Has not the State delegated to 
the General Government the power to control this question? Has it 
not in the Constitution of the United States consented that the Cou- 
pu of the United States shall prescribe the time and manner of 

olding the election? Has it not consented that the Constitution of 
the United States shall prescribe the particular body that shall elect 
the Senator ? 

Let us see to what extent the States have delegated power and 
jurisdiction over the question of their representation in this body. 
First, they have limited their representation to two members. y 
ondly, they have in the Constitntion prescribed and limited beyond 
change the qualifications of their Senators. Thirdly, this isa surrender 
of an attribute of sovereignty, to wit, the right to choose embassadors 
without prescription of their qualifications by the power or sover- 
eiguty to which they are commissioned. Fourthly,they bave snr- 
rendered the right to designate the body of electors who shall 
choose their Senators. The Constitution regulates that, and no State 
can change it. Fifthly, they have surrendered the right to fix the 
time for electing Senators. Sixthly, they have surrendered the right 
to regulate the manner of their election. Seventhly, they have sur- 
rendered their right to decideon the legality of tho “elections, returns, 
and qualifications” of their Senators. And if it be true that we are 
investigating the act of a State, our investigation is within the bounds 
limited in the Constitution by the States themselves. 

Here are seven distinct points in which the State, in her sovereign 
capacity, and acting in her sovereign capacity, has yielded to the 
General Government the power of supervisiou and control over her 
Senators; and can it be trne that when the Senate assnmes to act un- 
der those powers conferred by the States, and under the laws enacted 
by Congress through that provision of the Constitution giving Con- 
gress the power to regulate the time and manuer of elections, we 
are infringing upon her sovereignty? When she consents that a cer- 
tain body shall act as electors of Senators, and that we shall inves- 
tigate the manner of their election and the time of that election and 
tho election itself, is there any invasion of State rights ? 

Jurisdiction bas been conferred by the Constitution ; nobody dis- 

utes that fact, not even the honorable Senator from Delaware, [Mr. 

AYARD,] and the sole question is as to how far that jurisdiction 
goes. We can investigate the qualifications; we can investigate the 
return; we can investigate tho elvetion; and the sole question, I re- 
pess is how far the Senate shall go in considering the validity of the 
election. 

Mr. STOCKTON. I should like to say a word to my friend, with 
his permission, if it will not annoy him. 

Mr. NORWOOD. It will be no annoyance. 

Mr. STOCKTON. Perhaps so far from annoying the Senator from 
Georgia it may be a convenience to him to know a fact that he may 
not recollect. Tho first clanseof the fourth section of the tirst article 
of the Constitution, the one to which he has reference, provides that— 

The times, places, and manner of holding elections for Senators and Representa- 
tives shall be prescribed in each State by the legislature thereof; but the Congress 
may at any time by law mako or alter such regulations, except as to the places of 
choosing Senators. 

This provision was assailed in the State conventions, on the ground 
that Congress might contrive the manner of holding elections so as to 
exclude all but their own favorites from office. The conventions of 
the States of Virginia, Massachnsetts, New Hampshire, New York, 
Rhode Island, and South Carolina accompanied their ratification of 
the Constitution with a solemn protest against the power of Congress 
over the elections. They prepared amendments to the Coustitution 
enlenlated to carry out their view, and recorded upon their journals 
perpetual instructions to their Representatives in Congress to urge 
earnestly and zealously their adoption, and to refrain from the exer- 
cise of any power inconsistent with the principles of the proposed 
amendments. 

gadge Story, in his Commentaries on tbe Constitution, section 826, 
after having stated the objections to the latter part of the clanse 
which were made at the time of the adoption of the Constitution, and 
the reasoning by which they were made, thus concludes: 
make any regulation or interfere it tho slightest ogres in tho tectione of . — 
bers of gress. If, therefore, experience can demonstrate anything, it is the 
entire safety of the N in Congress, which it is scarcely possible (reasoning 
from the past) should be exerted except upon very urgont occasions. The States 
now regulate the time, the place, and the manner of elections, in a practical sonsa 
exclusively, The manner i very various; and perhaps the power has been ex- 
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erted in some instances, under the influenco of local or party feelings, to an extent 
which is indefcnsible in principle and policy. There is no uniformity in the choice 
or in the mode of election. In some States the Representatives are chosen by a 
gencral ticket for the whole State; in others they are chosen singly in districts, 
Ko. In some States the candidate must have a majority of all the votes to entitle 
him to be deomed elected; in others (as it is in England) it is sufficient if he has a 

lurality of votes. In some of the States the choice is by the voters viva voce, (as it 
i in England;) in others it is by ballot. The times of tho elections are quite as 
various, sometimes before and sometimes after the regular period at which tho 
office becomes vacant. That this want of uniformity as to the time and mode of 
election has been productive of some inconvenience to the public service cannot be 
doubted, for it has sometimes occurred at an extra session a whole State has been 
deprived of its vote, and at the regular sessions some districts have failed of being 
represented upon questions vital to their interests. Still, so strong has been the 
prons of Congress of the importance of leaving these matters to State regulation 
that po effort has been hitherto made to cure these evils, and public opinion has 
almost irresistibly settled down in favor of the existing system. 

Mr. President, contrary to the prediction of the learned commen- 
tator, Congress l an act in 1842, entitled “An act for the appor- 
tionment of Representatives among the several States, according to 
the sixth census,” the second section of whieh provides that in every 
case where a State is entitled to more than one Representative, the 
number to which each State shall be entitled under this apportion- 
ment shal! be elected by districts, composed of contiguous territory, 
equal in number to the number of Representatives to which the State 
may be entitled. The authority under which Congress made this 
provision was the fourth section of the first article of the Constitu- 
tion, the latter part of which says Congress may at any time make or 
alter the State regulations in reference to the manner of choosing Sen- 
ators and Representatives. 

When that law of Congress passed, New Hampshire, New Jersey, Ala- 
bama, Georgia, Mississippi, aud Missouri had election-laws requiring 
their Representatives to be elected by general ticket. New Jersey and 
Alabama conformed to the law of Congress. It was insisted that the 
elections of New Hampshire, Georgia, Mississippi, and Missouri, under 
the State law, were void. The debate on the subject occupied a large 
part of the session. The majority of the committee to whom it was 
referred, reported that the law was unconstitutional, and the mem- 
bers elected on general ticket entitled to their seats. The minority 
reported that the law was valid, and the seats should be declared 
vacant. Neither report was formally agreed to; but it was voted by 
a decided majority that the members retain their seats. The reports 
were both prepared by gentlemen of great ability—the majority re- 
port by Stephen A. Douglas, and that of the minority by Garrett 

avis; but both the majority report of Mr. Douglas and the minority 
report of Mr. Garrett Davis agree, so far as the question which we 
now have before us 1s concerned, 

Mr. Douglas says: 

An im tive duty rests the legislatures, while a mere privilege is granted 
to Con nt In tha darian of this duty, the eee clothed with a 
wide discretion, upon which the Constitution imposes no restraints. They may 
provide for elections by general ticket, or in districts ; for voting by ballot or viva 
voce; for opening the polls at once place and on one day, or at different places and 
on different days. These, and all things pertaining to tho times, places, and man- 
ner of holding elections, are confided to the wisdom and discretion of the several 
legislatures, to be performed in such manner as they deem most favorable 
to popular rights and just representation. 

He alludes to the fact that when General Pinckney proposed in 
the convention which formed the Constitution, thatthe Representa- 
tives “should be elected in such manner as the legislatures of each 
State shall direct,” he urged, among other reasons, in support of his 
plan, that this liberty would give more satisfaction, as the legisla- 
tures conld then accommodate the mode to the convenience and 
opinions of the people.” 

Mr. Garrett Davis says: 

Some of the States have passed laws regulating their election of Senators; others 
have not; and yet the constitutionality of the regulations of the latter States for 
holding their clections of Representatives has not been and cannot be questioned. 
Such States as have no regulations by law for tho senatorial elections may make 
them also. So Con could a law requiring the election of Senators gen- 
erally; for that would be an alteration of the election regulations of some of the 
States by adding to them. Congress could thus establish uniformity in the mode 
of electing Senators, by-enacting a law requiring both branches of tho State legis- 
latures to choose by their aggregate vote, and might confine its action to that or 
any other particular regulation for the election of Senators. That principle has 

nerally prevailed in senatorial clections, &c. The State legislatures might alter 
fheir existing regulations relating to o or place, or manner, conilning their 
action to either one. 

This report proceeds to illustrate the meaning of the expression 
“chosen” by the legislature, as used in the Constitution in reference 
to Senators, and “chosen” every second year by the people of the 
several States, in reference to Representatives, insisting that this is 
only an indication of the body of electors, not the manner of elec- 
tions, or the absurdity follows that the people of every State not 
only have a right, but are bound to “choose” the House of Repre- 
sentatives ; which is the natural result and the only logical result of 
the e ean proposed. 

I beg pardon of the Senator from Georgia for occupying his time, 
and perhaps it may be well for me to explain that I was reading from 
my own remarks submitted to the Senate on a former occasion, when 
the New Jersey case was before the Senate. I examined this matter 
carefully then, and I really felt, in view of the remarks the Senator 
was making, that I had a right to call the attention of the Senate to 
the fact of the origin of this clause of the Constitution, of the view 
taken of it by all those distingnished men, and of the protest which 
was made at the time the Constitution was formed against such con- 
struction being put upon this clause as I think my distinguished 
friend from Georgia is now putting upon it. 
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Mr. THURMAN. Will my friend from New Jersey tell me what 
was the decision of the Senate after having heard that argument? 
[Langhter.} 

Mr. STOCKTON. In reference to that argument it would be very 
diffienlt for me to tell how the Senate decided ; but as there are many 
Senators present who recollect all the circumstances, the Senator from 
Ohio will find no difficulty in getting information on the subject. 

Mr. NORWOOD. Iam very much obliged to the Senator from New 
Jersey for interrupting me, because, having a severe cold, my voice 
is out of order, and the interruption has afforded me a rest. I must, 
however, apologize to him in return for asking him what particular 
point he presents by reading that Jong speech, 

Mr. STOCKTON. The point presented, in the first place, is the 
solemn protest entered by the States at the time of the formation of 
the Constitution against interference by Congress with the elections. 
The point is, that Jos Story says that for forty years Congress never 
attempted to prescribe any“ manner“ whatever, and from the whole 
of those remarks, as well as the report of Mr. Davis, that the mean- 
ing of the word “ manner” and the effect of the word “manner,” as 
used in the Constitution, did not refer at all to any interference with 
the motives of the choice, is manifest beyond question. Then we 
have the remarks of Mr. Pinckney when the clause was first intro- 
duced in the Constitution of the United States, and, finally and 
lastly, the reports of Stephen A. Donglas and Garrett Davis upon the 
difference between the body of electors, that the word “ chosen” in 
the same clause of the Constitution had a very different meaning 
when it referred to members of the legislature, and if you gave it an 
other meaning, you obliged all the States of the Union to choose all 
the members of Congress, Those points were the cardinal points of 
my proposition. 

Mr. NORWOOD. As to the first point presented by the honorable 
Senator relating to the protest that was sent up by those States, a 
sufficient answer to it is ita lex scripta est, They may have protested 
against the adoption of such a provision, but the provision is in the 
Constitution. Con , by the Constitution, has the power to pre- 
scribe the time and manner of the election of a Senator; and that is 
a sufficient answer to that protest. 

As to the second point, as to the choosing of a Senator, I have sim- 
ply to say that the word “ choose” there can mean nothing else than 


* elect,” and when legislators meet in convention for the purpose of 


electing, they are not legislators, but electors, and, as such electors, 
their action is subject to the review of this body. How can it be 
otherwise! 

We are here now speaking in the interest of State rights. Hon- 
orable Senators say it would be detrimental and destructive to State 
rights to hold that the Senate of the United States might inquire into 
the validity of an election upon a question of bribery. I, on the 
other hand, maintain that it is not only within the power of the 
Senate, conferred by that provision of the Constitution, but when- 
ever the case arises it is the paramount duty of the Senate to inves- 
tigate that question in the 8 of State rights and in the 
preservation of purity and the perpetuation of republican govern- 
ment. Where would we drift if this power could not be exercised ? 
A man prostitutes the legislature of a State, absolutely debauches it 
with money, secures his election, comes here, and presents himself to 
be sworn in as a member of this body, and yet we are told the Senate 
cannot investigate the crime, because it does not affect the manner, 
though it affects the essence of the election, and because the motives 
of the members of the legislature might be involved, Why, sir, we 
are not investigating motives. As the Senator from Indiana said 
yesterday, the only thing that we are investigating is the act, the 
fact, the action of the parties, and the motive is a matter of no con- 
sideration. Where an actis a crime, and a party commits that crime, 
go do not have to investigate the motive. When a man commits 

omicide, the law attaches to him the motive and makes it murder, 
because it presumes malice. When aman takes that do not 
belong to him, surreptitiously, the law presumes the motive, and says 
it is theft. The act itself carries with it the motive and the condemna- 
tion of the law. So itis here. Where the legislator, acting in his 
capacity as an elector, acts through the influence of bribery, we do 
not stop to inquire what motive he had in casting his vote. hether 
he cast it as a patriot, or whether he cast it in order to have a friend 
in the Senate, is a matter of no moment. 

Mr. CONKLING. Will it interrupt the Senator if I try to under- 
stand him at that point! 

Mr. NORWOOD. Not at all. 

Mr. CONKLING. In the shape in which he is now presenting the 
question, is the act inquired into there the bribe or the vote? Tho 
Senator says if a man commits homicide or a theft, we do not inquire 
into the motive, but into the act; and, if a mau is guilty of bribery, 
the law relieves us of inquiring into the motive of the bribe. Now, I 
say, applying that to his argument here, are we now inquiring into 
the act of the bribe or into the act of the vote? 

Mr. NORWOOD. Both. 

Mr.CONKLING. -And if we are inquiring wholly or partly into the 
act of the vote, can we consider the bribe except as furnishing the 
motive of the act? 

Mr. NORWOOD. We are inquiring, as I said, into both. If the 
fact is established that a legislator was bribed by Mr. CALDWELL, with 
a view to induce that legislator to cast his vote for him, and subse- 
quently, when the clection came off, that legislator cast bis vote for 
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Mr. CALDWELL, we do not stop to inquire into the motive. Isay the 
law raises the motive. The act of bribery makes it a crime 

Mr. CONKLING. Does the law raise the motive of the bribe or of 
the vote! is the question I put to the Senator. 

Mr. NORWOOD. Of the vote. The inducement to the vote, in 
other words, is the bribe paid to secure the vote. 

Mr. CONKLING. Then I understand my friend to admit at this 

int that the criterion is the motive of the vote which he says the 

ribe furnishes. 

Mr. NORWOOD. The criterion of the vote! 

Mr. CONKLING. The criterion of our judgment at that point, I 
understand him to admit, is the motive of the vote, and his argument 
is that the fact of the bribe supplies us with that motive. 

Mr. NORWOOD. Yes, sir. 

Mr. CONKLING. That I donot deny; but Iam simply asking the 
question whether in reality we are to investigate the motives of the 
voter or not. 

Mr. NORWOOD. Not at all. We do not stop to investigate the 
motive of the vote. We are to investigate the fact as to whether 
the legislator was bribed, and if, being bribed, he casts his vote; that 
is the end of the inquiry, and the law declares the act a crime. 

Mr. MORTON. The law infers the motive. 

Mr. NORWOOD. The law raises a presumption as to the motive. 
: 15 MORTON. Just as it does in a case of burglary where a man 

s killed. - 

Mr. NORWOOD. Just as it does in a case of homicide or a case of 
theft; there is no difference at all; and the bribery being a crime, 
that vote is invalid; and if enough votes thus procured were cast to 
secure the election of that Senator, that election is invalid. 

I forget the exact point I was discussing when interrupted by the 
Senator from New York, but I believe it was this: that if this elec- 
tion cannot be investigated by the Senate, then a fraudulent election, 
an election secured by bribery, or an election secured by the most 
outrageous means that could be devised by haman ingenuity, it mat- 
ters not what, if the views of honorable Scnators here be correct, can 
never be investigated; an election thus secured must stand; it must 
stand against reason; it must stand against morality; it must stand 
against the interest and the perpetuity of good government. We are 
lett remediless if we cannot investigate it. 

What can the State do that has been thus prostituted, and is re 
resented here by a corrupt man? She has no power. Her people in 
convention assembled, in their majesty and sovereignty, are without 
remedy. If the position of the opposition be correct, we have nothing 
to do but to submit, sit here, and shake our automatic wooden heads, 
and say to that State, ‘There is no remedy; it is beyond our power; it 
is beyond your power.” Let corruption run riot, let elections be 
carried by fraud, let States be trodden upon and trampled in the dust, 
and yet, stickingin the bark, and upon the letter of the Constitution, 
the Senate has no power, and the people are remediless. 

Is that law? Is that the spirit of the Constitution? When you 
take away from the Constitution its spinii you take away its life. 
When yon take away that essence by which it lives, there is nothing 
left that is worth the having. When you say to the people of this 
country that the Senate of the United States is bound by the letter 
of that Constitution, and its vital spark is gone, you might as well de- 
clare to them that the vital power of the Government is gono with it. 
What an absurd conclusion, if I may say so, with all due respect and 
deference to those who 0 me, is it to say that where manifestly, 
openly, wickedly a State has been defrauded in the manner I have 
mae een there is no remedy, no helping hand to save. 

t us illustrate. I will suppose a state of facts, without com- 
menting upon the facts or assuming that they are true. We will as- 
sume that in the case of Mr. CALDWELL, after the election had ocenrred, 
an investigation had been ordered by the legislature, and it had 
turned out that that legislature had been corrupted to the extent 
(for that is sufficient) of securing his election; that he had been a 
party to it; thatthe parties who had been bribed had been convicted 
of bribery, and that we had the certified records of the courts here, 
showing that they had been so convicted, and a memorial from the 
whole body of the people of Kansas protesting against his admission, 
anticipating the time when Mr. CALDWELL would make 3 for 
a seat in the Senate. What would the Senate say? What would be 
its decision? If we are to be governed by the judgment of those 
who say that we cannot look into the corrupt acts of the electors of 
a Senator, I ask in the name of justice, what would be the result in 
a case of that sort? The answer, I suppose, must be,“ We are without 
power; you are remediless ; there is nothing in the Constitution that 
gives us the right to investigate that matter, and we are bound to 
admit him here and hold him as a member of this body, unless we 
exercise the power of expulsion.” Now, see what an absurdity arises. 
You have the power, you say, te expel such a member, one thus 
elected, but you have not the power to keep him out of his seat, and 
therefore you have to admit him to his seat, and then l him for 
the bribery. That is the logical sequence of the argument on the 
other side, You cannot keep him out of his seat on account of the 
bribery ; you can only expel him as a personal punishment ; but you 
cannot expel until youadmit him, and while you cannot prevent him 
from taking his seat, you will admit him to get rid of him by expul- 


sion. 
Mr. CONKLING. If I do not disturb the Senator, I should like to 


ask him a question at that point. 
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Mr. NORWOOD. Certainly. 

Mr. CONKLING. May I suppose the case of a man convicted of 
perjury, or of murder, or of larceny, after his choice to the Senate, 
coming here and applying, the ple of his State sending with him 
a petition as numerously signed as the population of the State, cryin 
out against the di ; could we say he was not elected, or aud 
we be compelled to open the doors and then drive him out? And if 
we must admit him first and expel him afterward, is not the absurd- 
ity as great in the one case as in the other ? 

Mr. NORWOOD. I was only presenting what I consider the logical 
sequences of the position of the other side. The consequences are 
with them, not with me. I say that, taking the view of this ques- 
tion that they do, from their stand-point, you are driven inevitably 
to the position that when a man presents himself, that you admit 
would not be a worthy member of this body, you must admit him to 
a seat in this body and then expel him becanse he is not a worthy 
member. The consequences are not with me, It is not my logic. 

Mr. President, I have but a few words more tosay. I have already 
spoken much longer than I intended, I yield to no man on this floor 
in my advocacy of State rights. But a few days ago, when the ques- 
tion of Louisiana was before the Senate, it would have rejoiced my 
heart, and I would have leaped forward with alacrity, if I could have 
found any way by which I could extend a helping hand to the people 
of that State; but, sir, I felt manacled and fettered by the oath 
which I took when I came into this body to support the Constitution 
of the United States. My construction of that Constitution is simply 
this: that in the management of a State legislature, in the setting up 
or the tearing down, in the makiug or the marring ot a State legis- 
lature, the Congress of the United States has no power and no con- 
trol; and hence, when that question came on, I voted inst the 
bill, because that bill assumed that the legislature which had been 
wrongfully established in that State should be controlled by an act 
of Congress. 

I yield to none, not even to the honorable Senators from New 
Jersey and from Delaware, in my devotion to State rights; but 
when I see the consequences that are to follow, which must result in 
the trampling of a State in the dust, which must result in a people 
being misrepresented here by a man who has not been elected oe 
their voice, who is not their choice, who has prostituted their nt, 
who has secured his seat here by bribery—I say‘t is not only in 
the interest of State rights, but it is in the interest of the perpetuity 
of our republican Government that the Senate should lay its hand 
upon that man, and say to him, “ You shall not come within the 
precincts of this chamber;“ and, if seated here, he should be 


expelled. 

Zu the other hand, sis I said in the beginning of my remarks, I see 
dangers to the Senate if we pursue the other course. What would 
this body become if we are to sit here, taking the illustration I gave 
awhile ago, and allow Senators-elect to become members of this ds 
when they come tainted, polluted, corrupted, and corrupting? Shall 
they be allowed to sit here as the peers of honorable men, who haye 
secured their election by honorable means, and who are, in truth, the 
choice of their States? What becomes of the dignity of the United 
States Senate? What becomes of its pouss What becomes of its 
honor? What becomes of the safety of the people of this country if 
its laws are to be passed by criminals? If you once pass power into 
the hands of such men, I ask Senators who are the advocates of 
State rights, how long will those States be protected? How long 
will it be before those very men will lay their mailed hands upon the 
States, and subvert and destroy all State rights ? 

It may be said that if we pursue this course we are depriving the 
States of representation in this body. I do not see how that follows. 
If a seat is vacated, the same result follows as if a party is expelled 
from this body. The State holds another election, or, if the legisla- 
ture is not in session, the governor makes an appointment until the 
legislature meets. What matters it, therefore, so far as State rights 
are concerned, whether we expel a member or whether we vacate his 
seat? We are not 8 State of rights in either case. Wo 
are in the one case, or in both cases, saying to that State, When you 
send a member here who is qualified to sit in this body—when you 
send a member here who will not sell his vote for a bribe—he shall be 
entitled to his seat; but, antil you do, bing are not standing upon the 
same platform of equality with the other States in this Union, and 
we will not consent that the Senate of the United States shall be 
thus degraded.” 

Mr. THURMAN.» Mr, President, as I desire to be as brief. as possi- 
ble, I hope I may not be interrupted in the course of my remarks. I 
do not expect to shed any new light on this question ; and my only 
apology for speaking is that I feel it to be a duty I owe myself; for, 
sir, we cannot conceal the fact that Mr. CALDWELIL> is not the only 
Senator on trial to-day—the whole Senate is on trial. The question 
is not simply whether CaLDWELL is guilty, but whether the Senate 
has the intelligence and the firmness to pronounce his guilt if guilty 
he be. And if any Senator, after looking at this testimony, shall be- 
lieve him guilty and feel it to be his duty so to vote, there seems to be 
a necessity that he should state the reasons of his belief. It is a most 
responsible step to declare a Senator guilty of high crimes and misde- 
meanors, to declare that he procnred his seat by corrupt and corrupt- 
ing means, aud he who does so should be able to state why it is that 
he renders a verdict of “ guilty.” 

Now, Mr. President, fecling the responsibility that rests upon each 
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one of us in this investigation, I have carefully read every word of 
the testimony. I have read it in the retiracy of my library, with my 
pencilin my hand, determined to the best of my ability to form » cor- 
rect judgment upon it. It has made an * upon my mind 
that I do not think is likely to be removed. I cannot go into the tes- 
timony in detail to show why it is that I have arrived at that concla- 
sion; to do that would take up more time than is allotted to me to 
speak ; but I may say, in general terms, that I cannot avoid the con- 
viction that the election of Mr. CALDWELL was thoroughly corrupt ; 
not that there was bribery of one member of the legislature alone, but 
that there was, direetly or indirectly, bribery of more men than con- 
stituted his majority. 

I do not pretend that I can name the men, nor do I believe that in 
any such case as this the Senate ever will be able to name the men. 
The Senate must act, as was said yesterday by my friend from Dela- 
ware, [Mr. Bayarp,] upon the best evidence that the nature of the 
case admits; and in this case the only wonder with me is that the 
evidence is as clear and conclusive as it is. Never before in any such 
case—and I have been in the investigation of some of them—never 
before has testimony been so utterly damning as this. Why, Mr. 
President, let us look at it a little. 

In 1871 there was to be an election for Senator in the State of 
Kansas. There was then a gentleman, named ALEXANDER CALDWELL, 
living in the city of Leavenworth, who had been known as what is 
familiarly called a business man; that is, he had been a Government 
contractor—a contractor to carry provisions and supplies across the 
plains to Indians and to our military posts—and in the pursuit of 
that occupation, a perfectly honorable one, he had accumulated a 
large fortune; but he had not the least political standing above that 
of any other intelligent elector of Kansas. There was nothing in his 
political status, nothing in his intellectual ability, nothing in his 
education, nothing in any public service he had ever rendered, that 
would make the people of sas think for one moment of ALEXAN- 
DER CALDWELL as their representative in the Senate of the United 
States; and had he been a poor man there would not have been, from 
one end of the State to the other, one man who would have dreamed 
of his ever holding a seat in this body. Yet, sir, that obscure gentle- 
man grew, in a few weeks’ time, to be the most formidable candidate 
before the Kansas legislature. With no supporters at first, he soon 
acquired such suppos that other candidates were compelled to 
55 way, and in the end he was elected to this body by a large 
majority. 

Such things as that are not in the ordinary course of human events, 
and we naturally look around to see how it was that this phenomenon 
occurred. A seat in the Senate of the United States has become in 
this country an object of ambition second to butone, and perhaps not 
second to that—the Presidency. The struggle for a seat in this body 
among the ambitious and able men of the country everywhere is a 
struggle that sometimes convulses a State and attracts universal 
attention throughout the length and breadth of the Republic. But, 
sir, here we find the prominent men of the State of Kansas either 
standing aside most mysteriously or beaten to death in the race, and 
a Government contractor, who had never figured even in a town 
meeting, so far as we know, all at once elevated to the highest place 
in the roll of candidacy, and finally elected. 

When we look into the evidence embodied in this report, we soon 
discover a clew to this mysterious event. In the first place we find 
that a conference was held in the city of Leavenworth, where Mr. 
CALDWELL resided, and that the result of the conference was that he 
should be a candidate, and that then, in order to bring bim out, a paper 
was ey egg requesting him to be a candidate. But, sir, that paper, 
signed by I believe about two hundred of the citizens of Leavenworth, 
would have had but slight effect in promoting his election. Some 
other and more potent agency than that was required; and what do 
we find? Why, sir, one of the first things is the expenditure of large 
sums of money upon a newspaper of that city, in order to circulate 
it throughout Kansas, filled with articles advocating the election of 
Mr. CALDWELL. Ido not complain of that. That was perhaps legiti- 
mate; that was perhaps an admissible use of money. Although there 
might be some indelicacy in creating a factitious reputation for one’s 
self, although there are some who do not think that that is precisely 
the way to acquire that standing which makes people turn their eyes 
toward a man and say “ We want him for our Senator,” I shall pass 
that by and call it, if you please, a legal but an indelicate use of 
money. And I mention it for no other reason than to show that 
money was to be used; that money was relied upon to achieve suc- 
cess. 

But, sir, we soon come to something more important than that. 
There was another citizen of the city of Leavenworth, a man who 
had been 8 of the State, a man who in previous elections had 
been a candidate for the Senate of the United States; a man of in- 
fluence in Leavenworth, and of extensive acquaintance and influence 
throughout the State, and that man was ‘Thomas Carney. Now, sir, 
when we touch Thomas Carney, we begin to see more clearly the 
agency, the means, by which Mr. CALDWELL was to be elected to the 
Senate of the United States. A solemn bargain is made with Thomas 
Carney, and not left to parol, but reduced to writing, by which, for 
the sum of $15,000 to be paid to him, $10,000 certain and $5,000 con- 
tingent on the election of CALDWELL, Mr. Carney agrees, and sol- 
emnly pledges himself in writing, that he will not be a candidate. 
And, sir, more than that, there was a separate article, not committed 


to writing, that he should use all his power and all his influence to 
elect Mr. CALDWELL; and, sir, he fulfilled both articles to the letter. 
He did not become a candidate, and he did go to Topeka, the seat of 
government, and, from first to last, per fas aut nefas, do all he could 
to elect CALDWELL. He earned his $15,000 if money could be earned 
by such a service. 

But, sir, that is not all. We see now that money is to be used; we 
get a glimpse of the means by which it is expected that this obscure 
gentleman is to be elevated to a seat in the Senate of the United 
States. It begins with 85,000 to a newspaper and $15,000 to Carney. 

But, sir, there was another competitor, one Sidney Clarke, a gentle- 
man not unknown to the people of Kansas, for he had represented 
them, and, I believe, at that very moment was their Representative 
in the House of Representatives, in Con lected by the whole 
State; a gentleman known to that people and of at influence 
among them. He was a candidate too. Well, sir, what disposition 
was made of Mr. Sidney Clarke? He continued a candidate until the 
first vote was given, until the houses voted separately; and what 
then? Why, sir, a bargain is made with him that his expenses are 
to be paid, and he is to withdraw from the contest, and, by the 
strangest arithmetic in the world, his expenses are estimated at from 
twelve to fifteen thousand dollars. 

But, sir, that is not all. We find the declaration of Mr. CALDWELL 
that ho will be elected to the Senate if it costs him a quarter of a 
million dollars. 

Mr. CARPENTER. Where does the Senator find that? 

Mr. THURMAN. In Mr. Carney’s testimony. 

Mr. CARPENTER. O! 

Mr. THURMAN. The Senator says “O!” as if no credit is to be 
attached to the testimony of that witness. Well, sir, I am not at all 
in love with that witness, not the least in the world, no more than 
the Senator is in love with him, but I do find that this Committee 
on Privileges and Elections, so far as I can unanimously reported 
most material facts in this case upon the testimony of Thomas Car- 


ney. 

Mr. CARPENTER. My friend will allow me to say that, so far as 
I am concerned, I reported no fact on the testimony of Mr. Carney. 

Mr. THURMAN. Well, sir, I cannot helpit; I am obliged to take 
the report as I find it. I find no dissenting report about the facts ; 
the only dissent I find is as to the conclusions of law upon those facts, 

Mr. CARPENTER. I know my friend does not wish to misrepre- 
sent me, and he is doing if now, unintentionally. 

Mr. THURMAN. It is unintentionally if. am doing it. 

Mr. CARPENTER. I stated, on the first opportunity I had in the 
Senate on that subject, that I dissented totally from the findings of 
the committee in matters of fact, and the chairman of the committee 
confirmed that statement, that I dissented all the way through on the 
findings of fact. I did not take the time, because I had it not, to 
write a dissenting report. I was engaged in preparing the report on 
the Lonisiana case, which was going ou at the same time in the com- 
mittee, and which took all my time day and night, and for that reason 
I was unable to prepare a minority report; but every member of the 
committee knows that I did dissent entirely from the findings of fact, 
as I stated when the matter was first reached in the Senate. 

Mr. THURMAN. I was speaking of the report, and I said that I 
found in it no dissent. Now the Senator says that he did dissent, and 
expressed his dissent in the Senate. Doubtless that is so, but it is 
the first time I ever heard of it. Therefore he is right, and I am right. 
In the report, on which we are to act, which we take to our rooms, 
which we read and which we study, I find fact after fact of the gravest 
importance found upon the testimony of Thomas Carney by our com- 
mittee. 

But, sir, Thomas Carney is not an uncorroborated witness. He 
stands corroborated so much that it will take more argument, I think, 
than has yet been adduced to shake his testimony iu its material 
points. Did he receive $15,000 for standing aside and aiding CALD- 
WELL? CALDWELL says so himself in his written paper handed to the 
committee. Did CALDWELL say to Carney that that election had cost 
him from fifty to sixty or seventy-five thousand dollars? He said the 
same thing to two other witnesses, at least, who are not impeached, 
and there Carney stands corroborated.. But, sir, that is not all. He 
stands corroborated in regard to the use of money by various other 
witnesses who testify to ticular instances. And so, Mr. President, 
bad man as be is, utterly unworthy of our respect, you cannot say 
that his testimony is to be thrown aside. No, sir; you have not made 
against bim the old case for throwing a man’s testimony aside, 
that it is not corroborated. You have not proved him guilty of per- 
jury in a single instance, so that yon may say of him falsus in uno, 
falsus in omnibus, and therefore he is not to be believed at all unless 
corroborated. You have not convicted him of perjury in any one 
single instance, so that he could be found guilty by a jury if he were 
on trial under an indictment. 

Mr. CARPENTER. My friend will pardon me for saying that he 
has not been convicted, but he is contradicted by more than two wit- 
nesses on the sume point several times in the testimony taken. 

Mr. MORTON. lle is corroborated by more. 

Mr. THURMAN. Although I requested when I got up that I might 
not be interrupted, as I wanted to speak briefly, I know the laudable 
habit of the Senate of turuing this hall into a chamber for conversa- 
tion and dialogue, of putting a person through the longer and shorter 
catechism every time he gets up to debate a question, and therefore 
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I believe I will not complain, and I will withdraw my request that I 
may be allowed to proceed without interruption. 

But, Mr. President, that is not all. Here is testimony proving, if 
the witnesses are to be credited, the purchase of the vote of a man 
named Bayers, proved by Mr. CaLpDWELL’s own confession, of the pur- 
chase of a man named Legate, of giving a thousand dollars for his 
vote to a man named Crocker; and then there is that most mysteri- 
ous transaction, and not so mysterions either, in view of the testi- 
mony, about the seven Doniphan members, and the missing $7,000. 

Mr. President, it is utterly impossible to shut our eyes to the facts. 
There was a gentleman who had declared that he would be elected 
although it should cost a sum of money that would gladden the 
hearts of a dozen Senators here if they ownedit in equal parts. Here 
is a gentleman who suddenly springs up into importance in this 
way, and who confesses that his election has cost him from sixty 
to seventy-five thousand dollars, and against whom are proved 
these particular instances of bribery and the corrupt use of money; 
and yet Senators hesitate and say, Why we want proof of so many 
distinct cases of bribery, enough to have controlled the election, and, 
until the bribed men can be named, the proof is insufficient.” 

Mr. President, if you do not expel a Senator for bribery, or declare 
his election void for bribery, until you get stronger testimony than 
is in this case, the power to expel and the power to judge of elections 
might as well be stricken out of the Constitution. 

Now, sir, lam not tronbled at all in this case with the question, 
what would be our duty if there were a single case of bribery proved 
and nothing more; a single case of bribery where the majority was 
large. I cannot resist the conviction, I cannot shut my eyes to the 
fact that Mr. CALDWELL bonght his way through that legislature 
into the Senate of the United States, and therefore the question is 
plainly presented, is an election which is procured by bribery a valid 
ora FAA election? Is it the law of this land, is it the Constitution 
under which we live, that a man can buy a seat in the Senate of the 
United States? That is the question. The question is whether you 
shall make proclamation to the people of the United States that seats 
in the Senate are merchandise, and that the man who has the longest 
purse gets the goods, 

And now it is said that it is the law of this land that, no mat“ 
ter how plain and flagrant the bribery may be, although it were 
confessed upon the record, although the testimony was such as to 
convinte beyond all reasonable doubt, nay, though there should 
be no doubt at all, yet the election is a valid election. That is the 
doctrine. Why a valid election? Because, as we are told, we cannot 
look into the motives of the members of the legislature who cast 
their votes. If every man of them who voted for ALEXANDER CALD- 
WELL were to come before the. Senate at its bar, and swear that he 
did so vote for a money consideration, and CALDWELL should stand 
here and say, “I admit it; now what can you do?” the Senate of 
the United States would have to reply, “O, we cannot impute to 
these gentlemen that they were guilty of being bribed; we cannot 
impute corruption to them; they are members of a State legislature ; 
State rights prohibit our imputing anything like crime to them; we 
cannot do that at all; and although they stand at our bar holding 
up their hands and pleading guilty, and their elected man pleads 
guilty too, the election is nevertheless perfectly valid, and all the 
Senate ean do is to expel the man if two-thirds are found voting to 
expel him!” 

Mr. President, before I come to such a conclusion as that, I shall 
have to hear stronger arguments than I have yet heard. I admit 
that there is danger—and that is the only thing that makes me falter 
in my conclusion—there is danger that the power of a majority of the 
Senate to declare an election void may be abnsed. 

I know that, when party spirit rans high, acts of injustice are done 
to a ininority; and Ido not underrate that danger at all. But, sir, on 
the other hand is a danger that is mor: appalling than that. I can- 
not conceal from myself that if there were not corruption in society 
itself, no such transaction as that election of Mr. CALDWELL could ever 
have taken re It is because corruption threatens to permeate 
the community, it is because the use and the illegal use of money in 
elections is becoming the rule and not the exception, and that too 
many ple are stopping their ears and shutting their eyes to the 
fact of how their elections are carried, and too often tacitly saying 
that all is fair in politics—it is becanse of this corraption that menaces 
the whole body-politie of the country, that such an election as that of 
ALEXANDER CALDWELL ever could have occurred; and now, if the 
Senate of the United States shall say to the country, “This thing is 
legitimate; we make proclamation to all adventurers that they may 
buy a legislature at their will, and we will not hold the election to 
be void ;” if you say that, you will have done more, Senators, to over- 
throw purity in the Government, more to overthrow the power of re- 
publican institutions, more wrong to the people, and more wrong to 
tho Government than ever will be perpetrated by a lawless majority 
in this chamber turning out without cause a member of the minority, 
The mass of the people, thank Heaven, are yet pure. I beseech yon, 
Senators, to aid them and not the corruptiouists. 

But, Mr. President, what is the legal argument in the case? To 
my mind it is in a very narrow compass. I agree that it is to be de- 
termined by the Constitution. Ido not say that if there were nothing 


in the Constitution on the subject of our being the judges of the 
elections, qualifications, and returns of our members, we wonld have 
no power of decision upon these matters. I think, with Chief Justice 


Shaw, and I do not see how 8 can think otherwise, that that 
is an inherent power, and that, in the absence of express grant, we 
should resort to the inherent power in order to exercise it. But when 
there is an express power given to us, it is not admissible for us to 
resort to implied powers. Isay there is an inherent power in the legis- 
lature to judge of the election of its members. 

Mr. BAYARD. The authority relied ou did not say so. 

Mr. THURMAN. If he did not he ought to have said so; that 
must be so. But when there is an express power given, then, I say, 
you do not look to implied or inherent powers, you go to the express 
power, and I go to the express power to find the authority for the 
resolution of our committee. What is that express power? It is found 
in Article I, section 5, paragraph 1, of the Constitution: 

Each House shall be the judge of the elections, returns, and qualifications of 
its own mem 

There is the express power, Now, sir, I have first to say to ny friend 
from Delaware that if the power to judge of the elections includes 
the power which I contend for, then there is no violation of State 
rights in exercising it, for it is expressly delegated to us. It cannot 
be a violation of State rights to exercise a power that the Constitution 
confers upon us. You might just as well say that it was a violation 
of State rights for us to levy taxes or to declare war. 

Mr. BAYARD. I did not say that. 

Mr. THURMAN. I know my friend is too able a lawyer to ever say 
that. The question is a question of the interpretation of the Constitu- 
tion. If the Constitution confers the power upon us, there is no viola- 
tion of State rights in the resolution; if it does not confer the power 
upon us, we do not possess it; that is all there is of it. So that the 
question is not one of State rights at all, but is simply a question of 
the interpretation of the Federal Constitution. 

Now, is this power delegated? In the first place I have to remark 
that you find no such power in the Articles of Confederation. Why 
not? Because the members of the Congress of the Confederation were 
in fact, whatever you may call them in name, embassadors of the 
different colonies, or States. Each of them derived his whole power 
from the State that appointed him. He was not appointed under any 
general constitution for the whole country, but he was the delegate 
chosen by the State, and the State alone had the right to inquire 
whether he was 2 appointed or whether he should retain his 
seat, and the State had the power to turn him out at any time, to 
rescind his appointment at any time, and compel him to leave the 
Continental Congress. Therefore you find no such power in the Arti- 
cles of Confederation. But that is not the case now. We have a 
Constitution, and the Senate exists by virtue of the Constitution ; 
and the Constitution declares how the Senate shall be constituted, 
and what shall be its powers; and among them is the power to judge 
of the elections, qualifications, and returns of its members. 

Now, Mr. President, mark it, there is no question as to what is meant 
by “ qualifications.” We know that those are the qualifications spec- 
ified in the Constitution itself, and that you can superadd no other 
qualification. There is no difficulty, either, about the “ returns.” 
What shall be the returns is a matter to be determined by law, and 
the law declares what shall be the returns, what they shall contain, 
and what they shall show ; that is all matter of law; and we decide 
upon their face whether they are in due form and in compliance with 
law. But then, sir, comes the question of the election. We are to 
be the judge of the“ election.“ What is meant by that? In the 
first place, mark it that the word is without limitation. It does not 
say you shall be the judge of the election quoad this or quoad that; 
you shall be the judge to the extent of finding whether the election 
was held on the right day, or whether it was held by a body that 
constituted a valid legislature, or whether there was a majority, and 
you shall be judge of nothing else. It pnts no limitation on your 
ower to judge of the election. It is a perfectly unlimited power to 
judge, and is therefore a power to hold the election void for any 
cause that, according to law and reason and consistency with onr 
Constitution, makes an election void. 

But, sir, that is not all. The power given to the Senate is precisely 
the same as the power given to the Honse of Representatives. It is 
not given in a similar paragraph ; it is given in the same paragraph. 
The very same words that coufer the power upon the Senate confer 
the power upon the House. Has there been any one here bold enough 
to deny that it is competent for the House of Representatives to un- 
seat a member upon proof that he obtained his election by bribery? 
No one has done that. But when you say that the House has that 
power, you must say the same thing of the Senate, for the same words 
that give the power to the House give it to the Senate. There is not 
one word in the Constitution that makes any difference. The Sena- 
tor from New Jersey [Mr. Stockton] attempted to find a difference, 
and called our attention to the fact that the clause which provides 
for the election of Senators was in these words: 

The Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof. 

And he dwelt upon that word “chosen,” and said that all we could 
inquire about was, whether there was a lawful legislature and whether 
it made a choice; and that we could go no further. That I may not 
misstate him, I read his very words: 

The first question that comes 11 therefore, in every one of these cases, is, is it 

0 


the legislature of the State ? and the next question is, did they choose! and farther 
than that there is no question, 


That is the proposition. Well, sir, it is substantially the same 
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Propolia maintained by every one of the Senators who- have 
spoken against the report of the committee. Cover it up in words 
if you please, it all comes to that. It is substantially the same prop- 
osition—that you can only inquire, was there a legislature, and did it 
choose? Well, now, might you not with just as much propriety un- 
der this clause about the election of members of the House of Repre- 
sentatives, say that the only inquiry is, were the persons who chose, 
the people of the State, and did they choose? The language, mutatis 
mutandis, is exactly the same. The language in regard to members of 
the Honse of Representatives is that— 

The House of Representatives shall be composed of members chosen— 

Just the same word, “ chosen ”— 
every second year by the people of the several States. 


And therefore you might with just as much propriety say in the 
House of Representatives the only question is whether the men who 
voted for this member were the people of his State, by which is 
meant the qualified electors of that State, and did they choose him. 
And if they did choose him, no matter how corrupt were their mo- 
tives; no matter how many of them were bribed; no matter thongh 
he bought his seat there, still, you can no farther go. They are the 
people, they have chosen, and there is an end of the matter. You 
can say that just as well in the one case as you can in the other. 

But, Mr. President, let us go a little farther than that. What is 
this ray av in the Constitution? “Each House shall be the judge 
of the elections,” Ke. Was that a term unknown to the law, “judge 
of the elections of its own members?” No, sir; it was known long 
before this Government had an existence. It was known long before 
this continent was discovered, It was aterm known to the law of 
that land from which we derive the most of our institutions, and by far 
the greater part of our Jaw, long before Christopher Columbus was 
born. “ Judge of the election of its own members ” is a term as old 
as the British Parliament. What does it signify if it does not mean 
that the House may hold an election to be void if it was obtained by 
bribery? When our forefathers put that language in the Constitu- 
tion of the United States, they knew what it was for a legislative 
body to be the judge of the election of its own members, and they 
knew that, uecording to parliamentary law, in judging of the election 
of a member of the House of Commons, if it were found that he was 
elected by bribery, it was held that his election was void. They 
knew that in the constitution of every American State then in exist- 
ence, for those States pre-cxisted the Federal Constitution, there was 
a similar provision and a similar construction put upon it. 

Mr. CARPENTER. My friend will pardon me. I believe I had his 
permission to interrupt him. 

Mr. THURMAN. Once every ten minutes, 

Mr. CARPENTER. I understand the Senator to maintain that the 
power of the Senate in judging of the election of its members is pre- 
cisely the same as the power of the House in judging of the election 
of itsmembers. Am I right? 

Mr. THURMAN. Under the same clause. 

Mr. CARPENTER. It is conceded on all hands that the House may 
inquire into the qualifications of the elector voting for a candidate 
claiming a seat. Does the Senator maintain that the Senate can in- 
quire into the qualifications of the elector—that is, the member of a 
legislature—to hold his seat and vote for a Senator ? 

fr. THURMAN. The Senator bas only anticipated me. I had not 
forgotten that that inquiry would be put. I believe I answered it 
the other day. The Senator probably did not hear it, or it attracted 
his attention so little that he paid no attention to it. 

Mr. CARPENTER. I would like to hear the answer now. 

Mr. THURMAN. The answer is very plain and perfect. The decis- 
ion of an inspector of election, sitting to receive votes for a member 
of the House of Representatives, extends how far? It extends to 
the question of whether or not a man is a legal voter. In some States it 
does not go that far, for they have prohibited that inquiry in Alabama; 
but that is as far as it extends in any of the States—to inquire whether 
a man is legally entitled to vote. That decision of that judge or in- 
spector is not conclusive and final. It is not conclusive and final in 
the State, for if he decides erroneously—if he rejects the vote of a 
man who is entitled to vote—he is liable to action and to pay dam- 
ages, although he acted in the most perfect good faith. That is the 
law in Ohio, and I am sure it is in many other States. It is not, 
therefore, conclusive in the courts of his own State, and is not con- 
clusive in that highest and only court which can try the right of a 
member to a seat in the House of Representatives of Congress. But 
that is not the case with a State legislature, because the State consti- 
tution, which we respect, and which our Constitution does not author- 
ize us to overthrow, says that each house of the general assembly 
shall be the judge of the elections, qualifications, and returns of its 
members. 

Mr. HAMILTON, of Maryland. Has that constitution any more 

wer than the common law, if it is against the Constitution of the 

nited States ? 
5 Mr. THURMAN. It is not against the Constitution of the United 
tates. 

Mr, HAMILTON, of Maryland. Yon can inquire into it? 

Mr. THURMAN, Inquire into what? 

Mr, HAMILTON, of Maryland. Iuto the qualifications of members 
of the legislature of a State? 

Mr. THURMAN. I say yon cannot. 

Mr. HAMILTON, of Maryland. I say so too. 


Mr. CARPENTER. Then the power is not the same in the two 
Houses, because we all concede that the House can inquire into the 
qualifications of an elector. 

Mr. THURMAN. The Senator understands me perfectlywell. What 
we inqnire here is, was that a legislature? That we can inquire iuto 
just as the House can inquire whether the men who voted for a mem- 
ber of Congress were the electors, If they were the legislature, then 
they are the electors of the Senator; but when you come to the ques- 
tion as to whether they were the electors of the Senator, you come to 
a rule of evidence, and it is simply a rule of evidence that the decision 
of each house of the State legislature, made pursuant to its constitu- 
tion, is conclusive on that question. 

Mr. CARPENTER. Does the Senator mean that we may judge of 
them, buf are bound to judge as they judge? 

Mr. THURMAN. The Senator ought not to put a question to me 
in that way. He is too good a lawyer to put a question in that ad 
captandum way. If we were on the stump it would do, but we are 
not on the stump. The Senator knows very well that the rule of 
evidence in one case may be very different from the rule of evidence 
in the other, but the substance of the thing is precisely the same. 

Mr. CARPENTER. Suppose a Senator is elected by a majority of 
one in a legislature, and an offer is made here to show that that one 
man, who turned the scale in the legislature, got his seat by bribery 
at the polls? 

Mr. THURMAN. You cannot prove it, and nobody ever pretended 
that you could; and it does not militate against my argument. 

Mr. STEWART. Suppose he was not elected at all? 

Mr. THURMAN. Suppose he was not, but was admitted by the 
body which had the sole right to judge. 

Mr. CONKLING. May I inquire? 

Mr. THURMAN, I suppose so. 

Mr. CONKLING. I simply want the authority for that proposition. 
I want to know whether it is the Senator’s assertion, or whether there 
is any anthority for it? 

Mr. THURMAN, What proposition? 

Mr. CONKLING. The proposition that we cannot inquire whether 
ten men in the legislature of Kansas were mere intruders and usurp- 
ers, with no certificates at all. z 

Mr. THURMAN. Mr. President, I am not the teacher of a common 
school, to instruct my friend the A B C of the law. He knows just 
as well as I do, and ho knew just as well before he asked the question 
as he knows now, that when either branch of a State legislature has 
passed upon the right of a man to a seat in that legislature, we have 
no right to go behind that decision. : 

Mr. MORTON. Will the Senator allow me to make a suggestion 
right there? 

r. THURMAN. Yes, sir. 

Mr. MORTON. Mr. President, by the Constitution— 

The Honse of Representatives shall be composed of members chosen every sec- 
ond year by the people of the several States, and the electors in each State shall 


have the qualifications requisite for electors of the most numerous branch of the 
State legislature. 


The House of Representatives, in a contested election, must accept 
the electors as the State provides them for the most numerous branch 
of the State legislature, whatever that may be. Now, when you come 
to the Senate, the electors are those who compose the legislature, that 
legislatare to be determined according to the law of the State. As 
the State gives us the legislature,so we have got to take it, each 
member of it; and as the State gives us the electors for members of 
the House,so we have got totake them. That is the whole question. 

Mr. THURMAN. Now, Mr. President, I will proceed to call atten- 
tion to another thing. The whole argument of my friend from New 
Jersey hinges on the word “ chosen :” 

The Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof. 


What is the meaning of this word “chosen?” It means “elected ;” 
that is all it means, and I will prove it to you in one moment. 
The very clause which I have already read says that we are 
judges of the elections. Is not that the choosing? When, there- 
fore, it says that we are the judges of the election, it says wo 
are the judge whether this man was chosen, and “chosen” and 
“elected” are used as convertible terms. Therefore, there is nothin 
in this word “chosen” at all, any more than if it had been “elected 
by the legislature thereof,” instead of “chosen by the legislature 
thereof.” We come back, then, to the proposition with which I set 
out; we are judges of the election, and no limitation is placed on our 
power to judge of the election, except that limitation which the law 
of the land p. upon it. We have not an absolute discretion to 
say that this man was not elected for some fanciful reason which we 
may set up. There must be good cause why he is hot elected. It is 
admitted on all hands that if it were duress, it would defeat the elec- 
tion. Why would it defeat the election? Let us see. The case has 
been put here by my friend from Delaware, [Mr. Sautspury.] Sup- 
pose that the Kansas legislature had been surrounded by a mob or by 
a military force, and that under menace of death those members had 
voted for Mr. CALDWELL, would you say that that was a valid elec- 
tion? I know the answer that is given, ‘‘There was no election; the 
men had no choice.” 

Mr. CASSERLY. It was not a legislature. 

Mr. THURMAN. It was a legislature, but not a legislature exer- 
cising a free choice. The Senator might as well toll me that I had 
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not a tongue, if he threatened to knock me down if I spoke, and I 
submitted and said nothing. 

Mr. CASSERLY. Allow me to ask the Senator a question. 

Mr. THURMAN. I will give way once more. 

Mr. CASSERLY. Does the Senator think that the Kellogg legisla- 
ture in Louisiana, for instance, which was a legislature constituted 
by military selection at the door of the house in which it met, was 
a legislature? And now I should like to ask the Senator what differ- 
ence he sees. between the Kellogg legislature so constituted and a 
lgislature which, though lawful when it met, was captured by mili- 


force. 
ih, THURMAN. Mr. President, I hope to say something about the 
Louisiana legislature next winter, if I can get a chance todo it. Iam 
not going into a discussion of Lonisiana matters here. The Lord 
knows when I shall get done if I were to answer such questions as 


hese. 

I say that the legislature of Ohio, which is now in session in Colum- 
bus, is a legislature, and would be if you had ten thousand troops 
around it, and none the less a legislature, too, if it were menaced with 
violence in case it did not pass a particular bill or do a particular act, 
as in the case where Lord George Gordon’s mob surrounded the House 
of Commons. It might have no free choice, and it would be right to 
say that a man who was chosen by it under those circumstances, that 
is, who had the forms of choice, was not the choice of the legislature. 
Certainly that would be a case of plain duress. And now I want 
to put to my friends: Suppose a legislature with a thousand bayo- 
nets around it, or with a mob like that of Lord George Gordon, 
crying out, “Elect CALDWELL, or die,” had elected him, would you, if 
those members of the legislature should come here, and at your bar 
tell you, “ We would have voted for CALDWELL anyhow, if there had 
been no bayonets, no mob there ;” would you say that that was a valid 
election, or would you say it was no election at all? Would you, for 
one moment, think of allowing members of the legislature to say that, 
uuder circumstances like that, “that violence did not make any differ- 
ence with us; we would have voted for him anyhow ?” No, Senators, 
you would not do any such thing. You would say, “That election is 
void whether these members of the legislature voted according to their 
prepossessions or not; although every man of them preferred CALD- 
WELL to anybody in the world, that election, under those menaces and 
with those bayonets around them, is a void election. We will not allow 
men to change around afterward, and, contradicting the plain trath, 
say that, under these circumstances, they had a free choice.” No, sir; 
it is not simply a question whether the member had a free choice; you 
would say in such a case as that conclusively, and not allow it to be 
rebutted, that they had not free choice, 

Mr. President, there is one case, then, in which it is admitted 
that you can go behind the formal vote. I think I can find others in 
which you could go behind it, and in which you would declare the 
election to be 175 I think I can conceive of others in which you 
could do so. I can conceive of a case in which a legislature was im- 
posed upon and made to vote for a man under a false personation or 
the like, and in which the Senate would declare his election void for 
the frand. I think I can conceive of such a case as that, and it would 
be very easy. But we need not go on speculating about cases. 
Bribery was a crime at the common law, and bribery avoids clectious 
in every civilized country on the globe. There is not a single one in 
which bribery does not avoid an election. In our own country it 
avoids it in every State legislature; it avoids it in the other Honse 
of this Congress; and if this Senate shall declare that bribery does not 
avoid an election to the Senate, it will have the unenviable dignity 
of being the only body on God’s earth in which a man can buy a 
valid election with money. It militates nothing against this argu- 
ment that the courts cannot declare a law invalid because its pas- 
sage was procured by bribery. Of course they cannot, for the judicial 
power extends to no such inquiry. But our power, by the express 
terms of the Constitution, does extend to an inquiry into the validity 
of an election of a Senator. 

Mr. President, perhaps it is not necessary to go into the question 
whether a legislature, in electing a Senator, acts as a body of electors 
or whether it acts as a legislature. But upon this subject one thing 
is very certain, namely, that unless you give to the word “ legisla- 
ture,” in the clause of the Constitution under consideration, the in- 
terpretation given to it by the Senator from Georgia, [Mr. Norwoop, ] 
who spoke so ably this morning, that is, as descriptive of a body of 

rsons, the mode of electing ee from the foundation of the 
eee to this day in most ofthe States has been plainly un- 
constitutional, for in the great majority of the States, from the very 
beginning, Senators were elected in joint convention. It is unneces- 
sary for me to say that a joint convention is not a legislature in the 
strict sense of the term. Everybody knows that it is not; everybody 
knows that it cannot be; that it would overthrow the very idea of 
the Government to say that that was a legislature. In all the United 
States the legislative power is partitioned between twochambers. The 
idea of a single chamber has no foot-hold in American institutions. 
Members are elected to a senate and members are elected to a house 
of representatives, and the house is usually much larger than the 
senate, and yet the senate has equal power in legislation with the 
house; but if they were thrown into a joint convention to pass a law 
the superior numbers of the house would perfectly override the senate, 
and the whole idea of the checks aud balances aud better considera- 
tion of measures derived from two chambers would be lost. Why, 


sir, nobody would pretend that the legislature of any State, or that 
this Senate and House of Representatives, could get together and 
enact a law. 

Mr. BAYARD. I ask the Senator whether he considers it necessary 
for a republican form of government to have two houses of a legisla- 
ture; whether you cannot have a republican government with a single 
house, and whether our own Confederacy, which was a republic, had 
not but a single house? 

Mr. THURMAN. I was not dealing with what would be a repub- 
lican government. 

Mr. MORTON. Is that question involved in this case? 

Mr. THURMAN. I have so much respect for my friend from Dela- 
ware that I am sure it must be or he would not have asked the ques- 
tion, because he is not given to asking impertinent questions. I 
therefore think it has some connection with this issue, but I coufess 
I cannot see that it has, 

4 Mr. BAYARD. If I may give the reason for my question, I will 


0 80. 

Mr. THURMAN. I shall be pleased to bear it. 

Mr. BAYARD. I asked the question because the Senator from Ohio 
had stated that when the two houses met in joint assembly they no 
longer were a legislature; that the Constitution requiring that tho 
legislature shall choose, and pointing out the method, yet the fusion 
of the two honses in the joint assembly, in his viewing, destroys the 
legislative character of the body and makes them a mere electoral 
body. Now it occurs to me that if it were true that they were a body 
of mere electors, directed by Con for the purpose of performin 
this duty, then: Congress would have the right to look into their nat 
ifications. Why will you not look into their qualifications? It is 
because they are a legislature. It is because the constitution of the 
State makes them a legislature. It is because the constitution of the 
State alone determines their qualifications and puts it beyond the 
power of Congress to examine into them. Now, sir, if they are a 
mere body of electors, what prevents the Senate from testing their 
qualifications? If they are a legislature, you admit the Senate can- 
not. Therefore I say that my question had pertinency, because the 
Senator seemed to consider that because they were a single body they 
could not be a legislature. I conceive that a republic can perfectly 
exist with a single legislative body, althongh our form of republics, 
following in the framework of the country from which we chiefly 
derive our laws, has two houses, to act one as a check upon the other; 
and yet it is well known that the Confederate Congress was a single 
body, and we had republics in existence at that time. 

Mr, THURMAN. I must confess that it proves the extreme sagacity 
and far-sightedness of my friend that he finds in the question he put 
to me, whether there might not be a republican form of government 
with one chamber, a pertinency to what I was speaking of. I was 
speaking of what constitutes a legislature, and not about the qualiti- 
cations of its members, But Ido not know that it makes much dif- 
ference how this question is argued. We are all attempting to arrive 
at the truth, and 1 am perfectly willing to consider my friend’s sug- 
gestion, although, if I speak longer than I intended to do, I hope the 
Senate will put to my credit the fact that interruptions have neces- 
sarily prolonged my discourse. 

It does not make one particle of difference, as to our right to inquire 
into their qnalilicutions, whether you call the legislature that elects 
a Senator, in the act of election, a body of electors, or whether they 
are, strictly speaking, a legislature. As to the question of our right 
to inquire into their qualitications, it makes not the least difference in 
the world. I will suppose them to be a body of electors. Who is it 
that constitutes that body of electors? The members of the legisla- 
ture; and, as I said before, who are members of the legislature is 
determined by each house of the State legislature itself, and conclu- 
sively determined. So there is nothing in that argument that, if they 
are to be troated as simply a body of electors, we should have a right 
to inquire into their qualifications. We would have a right to inquire 
this far, have they been seated there, or are they recognized by cach 
house as members of that house? That is all. There your inquir 
stops. There you are met with a piece of conclusive evidence which 
you are not permitted to rebut, 

I say once more that if the election of a Senator is a legisla- 
tive act, then the Constitution has been violated from the first elov- 
tion down to this day; then your act of Congress regulating the 
time and manner of election is flagrantly unconstitutional. Why 
so? Because under this act of Congress (and one of the very reasons 
for enacting it, too, was this fact) if there is no selection of Senator 
n the first day, on Tuesday, then the two houses are required to 
meet in joint convention the next day, aud a quorum to do business 
the next day and proceed to the election of a Senator is not a 
majority of each house, but is a majority of the whole number of the 
members of the legislature, of both houses together, who have been 
elected, and that majority of all the members of the legislature, of 
both houses, may proceed to the election of the Senator; and the 
consequence, therefore, is, that if on Tuesday there is no election and 
the next day the senate, being the smaller body, should refuse to go 
into joint convention at all, the house, according to your law, may 


elect a Senator, it having a majority of all the members elected. 
But is that a legislature iu which there is uo senate, when the 
State constitution declares that the legislature shall consist of a 
senate and house of representatives? No, sir; in accordance with 
the history of this Government, with the practice under this Gov- 
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ernment, and with the act of Congress, you cannot treat the election 
of a Senator as a legislative act. 

But let me put another question to my friend. What will he do 
in those States in which every legislative act must receive the 
sanction of the governor before it takes effect? Must there be the 
sanction of the governor to the election of a member of the Senate 
of the United States? He will say it is foolish to ask such a ques- 
tion, because the Constitution of the United States provides that the 
Senator shall be elected by the ag gee Yes, sir; it does so pro- 
vide, and it does so provide with full knowledge of the fact that at 
the time that Constitution was adopted there was scarcely a State in 
this whole Union in which the approval of the governor was not 
necessary in order to the creation of alaw. The very fact that that is 
the case does most powerfully tend to show that by the word“ legisla- 
ture” as here used is meant that collective body of individuals who are 
members of the legislature, not the legislature in a technical sense 
as a law-making body. 

Mr. STOCKTON. I should like to ask the Senator from Ohio a 
question. 

Mr. THURMAN. Certainly. 

Mr. STOCKTON. I should like to ask him to explain the Harlan 
case. I should like to hear him comment on that case in the view he 
has just expressed. 

Mr. THURMAN. I think the Harlan case and I think the Indiana 
case would strengthen what I have said. Ishould think it would be 

retty difficult to maintain that that body which elected Fitch and 
Bright was in a legal, technical sense the legislature of Indiana. It 
seems to me it would be very hard to maintain that proposition. As 
to Harlan’s case, the facts are not fresh in my memory, and I beg my 
friend not to read a page from the Globe to tell me what they are, but 
to read it after I am through. 

Mr. STOCKTON. I not read a page from the Globe, but I 
would like to explain 

8 I beg the Senator not to doit. Iam tired. Sen- 
ators do me too much honor. They seem to think I am able to ex- 
plain eronat and I confess I am not. [Laughter.] I do not see 
very well how the Senate ever could have held that those Indiana 
gentlemen were elected, except upon the theory that the legislature 
spoken of in the Constitution that elects a Senatoris a body of electors 
who are members of the legislature. That wasa case in which the 
senate of Indiana refused to go into joint convention, and the- house 
of representatives, or rather a majority of them and a minority of 
tho senate, did go into joint convention and elected Senators, and as 
they constituted a majority of the whole body of members of both 
houses, the Senate held the election to be good. Those are briefly the 
facts as I now remember them. 

Mr. STEWART. Everybody knows the decision was wrong. 

Mr. THURMAN. Everybodydoes! Idonot know it. There were 
wise men in Gotham at that day as well as there are now. It may be 
that all others knew it, but I was not aware of it. 

Mr. STEWART. Either the State or the United States prescribed 
the method, and in that case they violated both. 

Mr. THURMAN. The United States had not prescribed a method. 

Mr. STEWART. The State had, and they violated it. 

Mr. MORTON. The State had not, by law, but only by usage. 

Mr. THURMAN. Congress had never prescribed any rule. 

Mr. STEVENSON. Nor the State either. 

Mr. THURMAN. Nor the State either. 

But, Mr. President, it is said that expulsion is tho remedy. Now, I 
want the attention of my friend from New York, [Mr. ConKLING, ] who 

ut Brother Norwoop through the ter and lesser catechisms both. 

e says, sup a legislature should elect a man guilty of murder to 
the Senate of the United States—that was the question of my friend 
from New York—would he hold the election void because they had 
elected a homicide? And, assuming that that must be answered in 
the ae gga then he put the question, could we not expel that mur- 
derer 7 Would we allow him to sit here among us? 

Mr. CONKLING. -My friend will allow me to say that I did not 


put that question. 

Mr. THURMAN. I thought that was the question. 

Mr. CONKLING. If I can state the question without interrupting 
the Senator, I will do so. = 

Mr. THURMAN. I will yield; provided the Senator will state the 
question, and not make a 5 h. 

Mr. CONKLING. Only the question. The Senator from Georgia 
put to us this case: 12 1 85 a man were indicted, after his election, 
for bribery, of which he had been guilty, and were convicted, and the 
record of his conviction were sent to us, would it not be absurd to 
hold that we must admit him and then expel him? In answer to 
that, I said, suppose, after his choice by the legislature, he had been, 
in the same way, by the same court, convic of perjury, arson, or 
murder, and the record should be sent here, would it not be equally 
absurd to admit him and then expel him; and yet, conld we say he 
was not elected ? 
_ Mr. THURMAN. That was exactly as I understood it, and I was 
just going to try to convince my friend that the two cases are not par- 
allel, and that it would not be equally absurd. You might very well 
say that if a legislature saw fit to elect a pirate, or a perjurer, or the 
like, we could not say that that would avoid the election, because we 
do not find anywhere in the parliamentary law that that has avoided 
an election. That does not go to the election itself; it is not part of 
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the res geste of the election. But now I pnt it to my friend if it 
would not look a little odd for us, (supposing the proof to be be- 
fore us, when a man presents his credentials, that he obtained his 
seat by buying the legislature, by bribery—no question about the 
number: he bought enough, bonght them all—and we have the un- 
disputed facts before us, would it not look a little strange for us) to 
pass at twelve o’clock in the day a resolution that the election- was 
valid, and that he be sworn in as a Senator, and at half past twelve 
o clock expel him upon the ground that he had obtained his election by 
the very bribery of which the Senate had ample proof when, half an 
hour before, it permitted him to be sworn in? First, hold the elec- 
tion to be valid, notwithstanding the bri , and, in the next breath, 
say although he may be sworn in, he shall instantly expelled be- 
cause of that bribery! It does seem to me that that would present 
avery odd state of case, and yet, ifthe Senate shall decide that bribery 
does not go to the election, we will be necessarily driven to that ab- 
surdity. I think it would require a good deal more metaphysics than 
common people possess to understand such a decision as that. I can 
understand why men who want to buy seats in this body may like 
a doctrine like that, which puts them under the protection of the 
rule requiring a two-thirds vote to expel; but why anybody who 
reasons simply according to logic and truth can find it consistent to 
declare in one breath that the election is perfectly valid, and in the 
next breath declare that, on account of the very res geste of that 
valid election, we should expel the man whom you have sworn in ten 
minutes before, I confess I cannot so easily understand. I can, indeed, 
comprehend it, but I cannot appreciate it. 

Mr. President, I have occupied far more time than I expected, and 
far more than I should have done but for these pleasant little ques- 
tions and interruptions that have taken place, and which so enliven 
a dull speech that I am always happy to cee e in order that 
I may not wear out the patience of the Senate. ving stated all 
that I deem it necessary to say in vindication of the vote that I shall 
give in favor of the resolution reported by the committee, I loave the 
subject. 

Mr. CONKLING obtained the floor. 

Mr. CARPENTER. Will my friend give way to a motion to proceed 
to the consideration of executive business ? 

Mr. CONKLING. Yes, sir. 

Mr. CARPENTER. I move that the Senate proceed to the consid- 
eration of executive business. 

The motion was agreed to. 


COMMITTEE ON TRANSPORTATION ROUTES, 
Mr. WINDOM. While the doors are being closed, I ask leave to 
offer a resolution, to be printed and laid on the table: 


Resolved, That the Select Committee on Tran on Routes to the Sea-board 
be authorized to sit at such places as they may designate during the and to 
investigate and report upon the subject of transportation ween the interior 
and the sea-board; that they have power to employ a clerk and stenographer, and 
to send for persons and papers ; and that the expenses attending such W 
tion be paid out of the contingent fund of the Senate upon vouchers approved by 
the chairman of said committee. 


The resolution was ordered to lie upon the table and be printed, 


PAPERS WITHDRAWN. 


On motion of Mr. CLAYTON, it was 

Ordered, That John L. Buck have leave to withdraw his petition and papers 
from the files of the Senate. 

On motion of Mr. CONOVER, it was 

Ordered, That Commodore Edward Middleton have leave to withdraw his peti- 
tion and papers from the files of the Senate. 

EXECUTIVE SESSION. 

The Senate thereupon proceeded to the consideration of executive 
business. 

After thirty-eight minutes spent in executive session, the doors 
were re-opened; and (at four o'clock p. m.) the Senate adjourned, 


IN THE SENATE. 
WEDNESDAY, March 19, 1873. 


Prayer by Rev. J. P. NEWMAN, D. D. 
The journal of yesterday’s proceedings was read and approved. 


PROGRESS OF BUSINESS, 


Mr. WRIGHT. Mr. President, I desire to call up this morning, for 
consideration, the resolution offered day before yesterday by me, on 
the subject of rules. i 

The VICE-PRESIDENT. The question is on taking up the resolu- 
tion indicated by the Senator from Iowa. 

Mr. DAVIS. resolution isit? Let it be read for informa- 


tion. 

The VICE-PRESIDENT. It is a resolution offered by the Senator 
from Iowa, giving certain instructions to the Committee on Rules. 

Mr. DAV. Isu to the Senator not to call up that resolu- 
tion until the Senate is fuller than it is now. It is an important reso- 
Intion, and I su. t to the Senator from Iowa to call it up some time 
later in the morning, or to give notice that he will move to take it up 
at a certain time. 
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Mr. WRIGHT. If there is any objection to taking up the resolu- 
tion at this time I shall not press it; but I sup there would be 
noobjection, as it is a mere resolution of inquiry., I do not propose 

to discuss it at all. 

The VICE-PRESIDENT. The question is on taking up for consid- 
eration the resolution offered by the Senator from Iowa. 

Mr. FENTON. Before the question is put, I should be glad to have 
the resolution read: 

The VICE-PRESIDENT. The reading of the resolution is called 
for, and it will be re 

The chief clerk read the resolution, as follows: 


Resolved, That the Committee on the Revision of the Rales be instructed to in- 
quire into the oe of so amending the rules as to provide— 

First. That debate be confined and be relevant to the subject-matter before 
the Sena 


ite. 
Second. That Pe poe question may be demanded either by a majority vote, 
orm. 


ed. Per aking up bills in their regular order on the calendar; for their We 
sition in such order; prohibiting special orders, and requiring that bills not finally 
frm se psc thus called shall go to the foot of the — kesy unless othorwise 

TeC! 

Mr. THURMAN. Mr. President, I hope that resolution will not be 
taken up now. It ought not to be pressed in so thin a Senate as this. 
I know the Senator from Iowa says it is simply a resolution of gaty z 
but it is a resolution to inquire about what the Senate itself knows 
just as much as any committee can know, It is an inquiry about 
matters entirely within oarown knowledge. The only duty acommittee 
could have would be to tell us what we know ourselves, and perhaps 
to draw some rule according to its own notions. I do not see that it 
alters the case in the least that this is a resolution of inquiry. 

I hope it will not be taken up for another reason. It must necessa- 
rily give rise to a long discussion; it cannot be otherwise. It cannot 
be that the whole practice of the Senate, from the foundation of the 
Government to this day, is to be overturned without due considera- 
tion. For instance, if I am in order in speaking about the resolution 
itself, here is a proposition that debate is to be confined to remarks 
that are germane to the subject under consideration. Why, sir, it was 
decided more than sixty years that the Senate would not trust its 
Presiding Officer with the decision of the question whether a Senator’s 
remarks were germane; and for this very plain reason, that the Presid- 
ing Officer of this body is not chosen by the Senate; he is chosen by the 
people, wholly independent of the Senate, under no control of the Sen- 
ate whatsoever; and to give to an officer chosen in that way the right to 
decide whether a Senator's remarks are germane to the subject or not, 
to give him a control over the debates of this body, would be utterly 
indefensible. But I do not want to go into the merits of this resolu- 
tion unless it is taken up. Ibope that it will not be taken up now, 
but that we shall proceed with the matter that is properly under con- 
sideration before the Senate. 

Mr. WRIGHT. I must confess my utter surprise that there should 
be any objection to the passage of this resolution. The Senator from 
Ohio says that the Senate understands this question just as well as 
a committee does. The same thing might be said of every resolution 
of inquiry that is introduced here, and the consequence would be 
that you never would get any matter to a committee for inquiry and 
3 2515 to this body. = 

think that the fair way to dispose of this question is, that you 
shall get it to a committee, let them examine it, and it may be that 
they will not report in favor of a single proposition that I propone in 
this resolution. My object is simply to get it to a committee for in- 
quiry; let them report it here, and then we can discuss it if dis- 
cussion becomes necessary. How else can we get the question before 
the Senate legitimately, except through a committee ? 

I know the questions that are involved in this resolution have been 
spoken of frequently in the session just closed, and indeed ever since 
I have had the honor of a seat in this body: whether it were better 
that debate should be confined to the subject-matter before the Sen- 
ate; whether it were better that we have a previous question in some 
form; whether it were better that we take up the calendar in its order 
and dispose of the cases upon the calendar, or to have special orders 
made from time to time and have all the unseemly scones that we 
have in this body in reference to the taking up of bills out of order, 
and the constant struggle that we have on this floor for precedence 
in the hearing of bills. My object simply is that we shall have these 
matters reported on from a committee for the purpose of expeditin 
the business of the Senate. If, when the committee come to investi- 
gate these matters, they find it better to adhere to the rules as they 
stand now, then well enough. If they deem it advisable to report 
some amendments on these subjects, then we can discuss those amend- 
ments and consider what is best to be done. But I confess I do not 
see how we are to get these matters legitimately before the Senate 
unless through a committee. As I have already said, in answer to 
the suggestion that the Senate understands this question as well as 
any committee, the same objection might be made to every proposi- 
tion to refer any question in this body. 

Now, Mr. President, I am not solicitous about having this resolu- 
tion pressed at this time. It occurs to me, however, that the Senate 
is about as full now as we can expect to have it during the morning 
hour at any time. If it be deemed better to pass it over for a few 
momoni until more of the Senators come in, I shall have no objec- 

on. 

Mr. DAVIS. Allow me to ask the Senator a question. Whon does 
he expect this report? At this session? 


Mr. WRIGHT. Whenever the committee get ready. I understand 
that if this matter is referred to the committee, they can report at 
the next session, the subject being before them, without a re-refer- 
ence at the next session. They will have the matter in the mean 
time in their hands, and they can investigate, consider, and deliberate 
upon it during the vacation. 2 

Mr. DAVIS. Isuggest to my friend if it would not be better to wait 
until the next session before he presses it. We cannot be expected 
to stay here now for a report at this session, and it will involve a lon 
discussion. When we come here next winter it will be time 001. 
to consider it. 

Mr. WRIGHT. Most certainly I do not expect any long discussion 
upon this resolution. I confess I cannot understand the sensitiveness 
upon this subject, nor the objection to a mere reference of a resolution. 
I think it but fair that this resolution shonld be taken up. I thinkit 
will not be objected now that the Senate is not sufficiently full. I 
certainly can see no reason for delaying action on the resolution. 

It is said in answer to one proposition contained in this resolution 
that the policy and practice of the Senate have been, for sixty years, 
soandso, A great many things are quite as old as the matter to 
which Senators have referred that were better changed. If by our 
practice and experience here we do not improve, we live to but little 

I think all experience shows that, in many we 
mig t change our rules, and every day but confirms me in that expe- 
ence. 

Mr. SHERMAN. I am sorry that my colleague objects to the refer- 
ence of this resolution. Iwas in hopes that the Senate would, by 
unanimous consent, take up the resolution and then refer it without 
instructions to the Committee on Rules. That we must change our 
rules is to me a matter of clear necessity. All I desire is simply to 
give the Committee on Rules jurisdiction of the subject-matter, not 
to debate at this session what ought to be the changes of the rules. 
I do not think we are prepared to prolong this session to debate what 
rules ought to be adopted at the next session, but I think it a wise 
thing to give the Committee on Rules jurisdiction of the subject, so 
that they may consider during the recess, and report to us early in 
the next session, such rules as may expedite the public business. 

Now, sir, I am reasonably tenacious of old things, but I am not 
tenacious of a rule, or a privilege, or a power that enables a single 
man to obstruct the order of business, to prolong discussion unrea- 
sonably, and especially to talk about the man in the moon when the 
immediate business of our constituents isinvolved. The practice that 
has grown up in the Senate of engaging in desultory debate about 
everything in the world, when we have a specific proposition before 
us, is an abuse that ought to be corrected; and I think the best way 
to do it is to take up this resolation and refer it without debate to the 
Committee on Rules, and let them examine the subject and report at 
the next session of Congress. It is manifest that they ought not to 
report at this session, because it would protract the session longer 
than probably we should be willing to remain here; but let us direct 
the attention of the Committee on Rules, which is fairly constituted 
of old and experienced members, to the subject-matter, and let them 
report at the next session such modifications of our rules as, without 
creating any great changes, will enable us to transact in order the 
public business. I shall therefore vote to take up this resolution, and 
will then, if no one else does, move to refer it, without instructions or 
directions, to the Committee on Rules, merely to give them jurisdic- 
tion of the subject-matter. 

Mr. BAY. Mr. President, I look with great disfavor upon this 
proposition; nor do I know of any jastification for the charge that 
the public business has been obstructed by the forms of debate in 
this body. I do not mean to say that members may not at times 
haye grown impatient, especially those whose power wus assured, 
and who were therefore eager for the victory which was sure to come 
to them by force of numbers. As to the obstruction of public busi- 
ness, as I say, I know of none. I can think of no instance of it. Will 
it not be time enough to make this change in the rules of our debate 
when experience has shown the necessity for it , 

Free speech is what was intended to be secured by the rules, as we 
now have them. Free speech is what we have had under them, and 
without meaning to make an issue of fact with the honorable Sena- 
tor who has just taken his seat, or with any other Senator on this 
floor, I must declare that in my experience in this body I have known 
no abuse of the privilege of debate. On the contrary, I have known 
great advantage to come from it. The majority have it in their 
power to enact measures into laws. Leave, then, at least, to those 
who oppose you, the privilege of protest and the privilege of giving 
the reasons for their protest. “Strike, but hear ;” and do not hasten 
so to strike without hearing. 

I shall at all stages op any proposition that undertakes to limit 
debate beyond the just discretion of members here. There is a per- 
sonal responsibility of men to their country and their constituency 
on this subject which ought to be sufficient, which, in the past, has 
proved sufficient, to protect the country. As I have said, Flook with 
great disfavor upon the proposition of introducing any gag-law into 
the rule of debate in this body. There surely is no necessity for it 
upon the ground of public business, and no mere expediency will 
justify it. Gentlemen may be a little fatigued sometimes at hearin 
views opposed to their own in this chamber, but they should recol- 
lect that, after all, it isa poor privilege for men tospeak when defeat 
certainly awaits them at the end of the debate. The minority know 
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that fact; and so long as it is possible to appeal to the reason, and 
by argument to produce a change in votes, the time is well spent, and 
I trust it will not be the disposition of the Senate to shortenit. It will 
be time enough to set on foot these rigorous measures when an abuse 
has occurred. I do not admit that it has occurred yet; I do not think 
it can be justly said to have occurred yet; and I therefore hope the 
Senate will indicate their unwillingness to take the first step, even, 
for referring for information a resolution of this character to a com- 


mittee. 

Mr. CARPENTER. Mr. President, I entirely concur with the Sen- 
ator from Delaware who has just taken his seat. There ought to 
be one place in this Government where there can be, not ouly free 
debate, but full debates, There is another body of very honorable 
men, to which I cannot refer, but of which I have heard more or less, 
of whose doings I haye seen some things, where a previous question 
obtains, and I certainly shall never vote nor give the slightest en- 
couragement by any vote of mine to establish a previous question 
here. 

When has this privilege of debate ever been abused? In the four 
years I have been here, never within my knowledge. On two or three 
exciting occasions we have “sat it out,“ as the phrase is; we have 
spent the night. Is it not far better for Senators to take that incon- 
venience once or twice in the course of a session than it is to estab- 
lish a binding rule here, which substantially stops debate? In my 
judgment no time will be saved by it. A man is making a speech. 
Some one gets up and calls him to order, because he is wandering 
from the point. It is a very nice question to determine, until a man 
has got enen whether he has been wandering from the point or 
not. There is a great deal of collateral learning that may be at the 
end of a speech brought in and tacked on to the subject, which seems 
while it is progressing to be entirely irrelevant. Some man thinks 
the speaker has got over the line; he gets up and calls him to order; 
the Chair sustains the point of order; he appeals, and then we go off 
into a debate on the point of order, as to whether the man speaking 
is inside the rule or outside. In my judgment any attempt to estab- 
lish such a rale here would waste the time of the Senate, for it cannot 
be expected that Senators who desire to discuss a measure, and who 
think they are within the rule, if they should be called to order, and 
ruled by the Chair to be out of order on that subject, would submit 
to it without a gad full diseussion. When you get to the ques- 
tion of the appeal from the decision of the point of order, then you are 
certain to hear the man say what he desired to say, for the purpose 
of showing that his speech was in order, and that would bring you 
right back where you were before, except that you would have had 
the row and ill-feeling that result from a point of order sustained 
and an appeal taken to the Senate. . 

My friend from New York [Mr. CoNKLING] suggests that a row is 
always in order. I think it is. It tends to purify the atmosphere. I 
am for a row myself; but at the same time I prefer to have it out of 
the re course of business rather than in it. 

As the rule of free debate, in my judgment, since I have been here, 
which is a very short time, of course, has never been abused, I take it 
it never was before, or it would have been changed. I certainly shall 
not vote for a change, and I shall vote every time I can get a chance 
not to change it. 

Mr. C ERLY. Mr. President, I am in favor of a reference to 
the Committee on Rules with respect to the third division of this reso- 
lution. I agree that there should be some rule as to the orderly and 
convenient taking np of bills. The effort and contest frequently re- 
quired here to enable a Senator to get the floor to call up a bill are 
such as ought to be remedied, if possible. ‘This difficulty with a dif- 
fident person almost disables him from properly attending to the 
most necessary business committed to his care. We should have a 
rule by which every Senator should have his day, as of right, in get- 
2 bill in his charge before the Senate. Hence, if this resolution 
shall be amended, as I shall ask the Senate to amend it, by striking 
out the first and second divisions, I should have no objection to it. 

But, Mr. President, for one, I am not willing to leave to any com- 

mittee the right to report, or even to consider, whether we shall 
have a previous question in this body or not. Of this I will speak 
again presently. 
That debate should be confined to the subject-matter before the 
Senate I agree is desirable; yet, I say no rule is required on the sub- 
ject. In my time here, more than four years, I call to mind but a 
single case where, by a deliberate act of a Senator, there was a dis- 
cussion of an important subject entirely foreign to the question then 
before the Senate, I am reminded there was one other case of the 
same kind. It was where a Senator, about to leave this body, and 
unable to obtain any other opportunity to express his views on a sub- 
ject which the Senate had char, him and others with in committee, 
was compelled to avail himself of that mode of addressing the Sen- 
ate. Thus there were two cases in more than four years, one of them 
a case of absolute necessity, where the subject, the Louisiana case, 
was one of the utmost gravity; while the other and the earlier case 
was one of great gravity, in which a good many Senators were very 
desirous of hearing the Senator who spoke. 

The Senator from Wisconsin [Mr. CARPENTER] never was more cor- 
rect than when he said just now that the contests certain constantly 
to arise upon points of order made with respect to the real or supposed 
irrelevancy of a speaker, would consume more time than the s 
if it wenton. Yes, sir; they would consume a great deal more time 


ject that we do not know already. 


in a single session of this body than has been consumed in my four 
years by all the irrelevant speeches and remarks I have heard here: 
Who is to judge of what is irrelevant? Some minds in debate operate 
in one way, some in another. One of the ablest men I ever knew 
among the many able men at the bar of San Francisco, a lawyer from 
Indiana, Mr. Lockwood, now dead, had a mind of that capacity that he 
approached his subject from its extremest verge, sweeping toward it in 
great circles, like the condor of the Andes, still contracting them as he 
moved, until with one swift swoop he rushed straight in triumph 
at his point. Ihave myself sat listening to him ehen I could not 
see what his argument had to do with his case, how the splendid 
march of his concentric circles was ever to reach the point; but 
he never failed to make it plain enough before I he him out. 
Now, sir, Senators may discuss questions in the same way, and the 
great questions often before us are of that character that they may 
well be so discussed. Is such discussion to be ruled out of order, as 
irrelevant, because of the various mental vision of Senators? 

The proposition for a previous question is still more objectionable. 
Such a rule is mopy a power in the majority for the suppression of de- 
bate. To such arule I never can consent. The Senate of the United 
States, at least, should have an unlimited freedom of debate. How 
wretched is the condition of a minority which has not the poor privi- 
lege of making its complaints to the country! I do not think, sir, 
the experience we have had of the workings of the previous ques- 
tion in the legislative history of this conntry is caleulated to induce 
us to adopt it here. Why, sir, it is the destruction of all true parlia- 
mentary discussion. If it be true though it is not I who say so—that 
parliamentary oratory in its best sense has almost disa from 
one House of Congress, as is said by many of our best thinkers on the 
subject, it is owing undoubtedly more to the previous question, with 
its natural ally, the one-hour rule, than to any other one cause. Such 
are my convictions on this part of the subject that I, for one, will 
never so much as vote to take up a resolution which implies that the 
previous question in the Senate is even open to consideration. 

Ido not wish to occupy time in discussing this motion to take up. 
My own judgment is that, instead of bringing forward matters now 
that can better be deferred or wholly omitted, we ought to confine 
ourselves to the special business which has kept us here thus far, and 
dispose of that, so that we may adjourn. In any view, the first and 
second divisions of this resolution should be strack out, and I now 
move to amend it by striking them out. 3 

The VICE-PRESIDENT. The Chair would su t to the Senator ` 
that the question is on taking up the resolution for consideration, 

Mr. CASSERLY. I am happy to be corrected. Iam opposed to 
taking it up, becanse I am not willing to vote that the Senate will 
consider or refer to a committee the possibility of the previous ques- 
tion. 

Mr. THURMAN. Mr. President, I wish to say a few words more. 
The Senator from Iowa says that if this resolution is not referred to a 
committee, it is of no use to refer any resolution toa committee. Ido 
not see the force of that reasoning at all. We can refer an inquiry to 
a committee very properly where we are not ourselves of 
the facts. We can refer to a committee a question of law which we 
have not had time to investigate; that is all right enough; but in 
respect to the subject-matter of this resolution, no committee can en- 
lighten the Senate at all. Let us sce what it is: 


That the Committee on the Revision of the Rules be instructed to inquire into 
the propricty of so amending the rules as to provide— 
Say That debate shall be confined and be relevant to the subject-matter before 
the Senate, 


Pray, what light can the committee give us by any inquiry it ma: 
make on that subject? Every Senator must act upon his own knowl- 
edge. The committee will not go outside of the Senate to furnish any 
fact whatsoever. It can only refer to the experience of the Senators 
themselves; so that it can shed not one particle of light upon the 
pathway of duty of the Senate in this particular. 

Then what is the next! 


Second. That the previous question may be demanded either by a majority vote, 
ce at wom modified torn q id z y es 


They are to inquire into the propriety of a previous question. What 
light can they give us on this subject that we do not possess already ? 
None whatsoever, absolutely none. What, then, is the necessity of 
making any such reference at all? 

Then comes the third division: 


Third. For taking up bills in their regular order on the calendar; for their dis- 
position in such order; prohibiting special orders; and regalen that bills not 
finally disposed of when thus culled shall go to the foot of the calendar, unless 
otherwise directed. 


There is nothing that any committee can report to us on that sub- 
No light can be thrown on that 
question by the report of a committee. All that a committee could 
do, if this resolution should be referred to it, would be to report 
against altering the rules, or, if it were in favor of altering the rules, 
then to report some new rule. 

Now, if the Senator from Iowa wants the rules altered, why does he 
not proceed in the usual way? Why does he not introduce a new 
rule, and let it be referred to the Committee on Rules, as has been 
done again and again, and I believe in almost every instance in which 
the rules have been changed? He cannot be prevented from intro- 
ducing such a resolution, altering the rules, and that must go to the 
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Committee on Rules, according to the practice of the Senate. He 
cannot be preyented from introducing such a resolution; and if he 
thinks there is a necessity for changing the rules, there is no reason 
whatsoever for referring this resolution to the committee. He could 
introduce his resolution to change the rule, or introduce some new 
rule, such as he supposes ought to exist, and then we should know 
what kind of thing it is he asks the Senate to adopt. 

But, Mr. President, upon the general question, like the Senators 
who have spoken against taking up this resolution, I am opposed to 
any such rule as is provided for in the first and second clauses of this 
resolution, and for the present I do not see the necessity of such a 
rule as is provided for in the third clause. I say that this Senate has 
always transacted the most business, and transacted it in the best 
manner, when it had the fewest rules, and I say that the court that 
has the fewest rules always transacts the most business and transacts 
it in the most satisfactory manner; and I repeat what has been said 
by my brethren here, that there has been no culpable waste of time in 
debate in the Senate. 

Why, Mr. President, let me say that this matter goes still further. 
The moment you adopt a previous question in the Senate—the moment 
you confine aud limit debate as the first clause of this resolution does 
from that moment the weight and power and influence of the Senate 
in this country will begin to decline. Sir, there was a time when the 
House of Representatives was the great power in this Government. 
Then the Senate sat with closed doors, and no word of its debates went 
to the country; but from the moment the Senate opened its doors and 
debated in public, the influence of the Senate began to increase, until 
its relative influence in the country became greater than that of the 
House of Representatives. But, sir, it would not have become greater 
than that oF the House of Representatives, even with open debate, 
had it not been for the hour-rule which was adopted in the House of 
Representatives, and its previous question. That is the truth about 
it, and long-sighted men in that House saw it and predicted, when 
the hour-rule was adopted, that that was signing the death-warrant 
of the influence of the House of Representatives in this country; and 
it has proved to be true. 

Sir, in this in the Senate, curtail debate here in some impatient 
haste of a majority that cannot bear to hear even discussion of ques- 
tions, in that spirit of despotism that would stop all debate whatso- 
ever, in that spirit that says that deliberative bodies in which public 
measures are Ascani are a nuisance, and that it is best to have no 
discussion at all—let this first step be taken, and from that very day 
the decline of the influence of the Senate in this country will begin. 

Mr. President, there is no necessity whatever for this measure. I 
can speak for my friends on this side of the chamber. I can ap 
to the record. Who have been here in greater proportion to their 
numbers, during the long and tedious and weary nights of the session 
that we often have, when there is no speaking against time, when 
there is no disposition whatever to waste time, but when we are 
compelled to sit here in order to discharge our public duties and do 
the public business? Look at your journals and see what party in 
this body is here in the greatest proportion of its numbers. I venture 
to say that, for the four years I have had a seat in this chamber, the 
democratic party has been the party that made a quorum in the Sen- 
ate nine times out of ten. So far from stopping public business, so 
far from factious opposition to public business, the few democrats in 
this chamber, only ten of us when I took my seat here, have sat here 
night after night to make a quorum, when more than half of the re- 
publican Senators were out of their seats or in their beds. 

No, sir; there has been no disposition to make factious opposition. 
I recollect three great occasions, in the four years I have been in the 
Senate, when the minority have made the majority sit a bill out all 
night long; bat those were under circumstances that would justify 
any minority in taking that course in order that they might make the 
passage of those measures a thing of mark and of note, that the at- 
tention of the country might be called to them. There has been no 
such abuse as is here complained of. Sir, the fewer rules you have, 
and the more you trust to the honor of Senators, to their character, 
their reputation, their responsibility as gentlemen and as Senators, 
the more pleasantly and the more readily will you get through with 
the public business. 

Mr. WRIGHT. If this debate has satisfied me of anything, it is as 
to the propnety of making the reference I ask. The simple proposi- 
tion now before the body is, will you take up this resolution? And 
yet, in the face of the rules of this y, Senators have occupied time 
here in discussing the merits of the questions that are involved in the 
resolution itself. I say “in the face of the rules of this body ;” and 
the necessity of having some rule by which we may be enabled to re- 
strain debate, at least within the rules, is apparent from what has al- 
ready occurred here. 

Again, I confess my surprise that for the first time in my experience 
in this body, on a resolution of simple inquiry and a question of its 
reference to a committee, not to report at this session but to report 

at the next session, instantly the whole merits of matters that may 
come before the committee are brought before this body for discussion. 
Frequently we know it occurs here that we offer a resolution of in- 
quiry for the very reason that we are not prepared to discuss the 
merits of the question, and it is accorded to the Senator who offers 
the resolution that the reference may be made and the inquiry had, 
for the reason that he is not then prepared to discuss the question, 
that it may go before a committee, the committee make its report, 


4 
and he then be heard. I undertake to say it has not occurred here 
for two years that any Senator has off. aresolution of inquiry and 
it has been denied to him before. I say it is unfair that Senators shall 
discuss the merits of this question when I have offered a simple reso- 
lution of inquiry and ask that it go to a committee. 

My distinguished friend from Ohio asks, why not offer a rule and 
have it referred ? For the very reason that you would do just as you 
are doing now, insist that the Senate understands that question 17 — 
as well before a reference as it would after a reference, and that there- 
fore it ought not to be referred. If I had offered rules here in the spirit of 
the resolution I propose to refer to this committee, the Senator would 
have risen in his place and said, We understand this question just as 
well now as we can after it comes from the committee, and why let this 
resolution go to the committee?” I think the fair, reasonable, and just 
way is that you shall refer those questions to a committee; let them 
consider them and bring them before the Senate, and then we shall 
discuss them if discussion becomes necessary. 

I am not here to say whether debate has been improperly prolonged 
or not upon questions in this body. Iam not prep: to gainsay the 
truth of what Senators have stated here. I know, however, i you 
take that grand jury who 75 to make up the people of this nation, 
they will differ very widely from Senators on this floor as to the range 
of debate here. I remember less than a month since, when we had 
the question of enlarging the endowments to agricultural colleges 
before us, for three days upon that bill we discussed the Louisiana 
question; and so it has occurred from time to time here in this cham- 
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ber. 

I say I do not enter into the question of the propriety of changin 
the rules in the direction I have indicated, nor is it necessary that 
should do so. Ido not know what the committee may report; I do 
not know, when they have reported, what I shall do upon the ques- 
tion; but I say it is but fair to me, it is but fair to the Senate, it is 
but fair to the sentiments which have been expressed here, that the 
question should go to the committee at Jeast, and they consider what 
it were better to do, and when their report comes in, Senators can dis- 
cuss the question as much as they please, and we shall arrive at a con- 
clusion, I doubt not, that will be just and right. 

But I have yet to find in my experience in this body that when a 
simple resolution of inquiry is offered, that binds no one, concludes 
nothing, when we are seeking for light from a properly constituted 
committee of this body, objections have been made to such a refer- 
ence. All I ask is that this resolution be taken up and referred. 
That there are some matters in this resolution that strike Senators 
properly, no one pretends to deny. Whether I shall bein favor of 
the previous question, whether the Senator from Ohio shall be in 
favor of it, when the committee shall report it in some modified form, 
we cannot undertake to say now. It may be that it may be reported 
back in such a way that we could all agree upon it. It may be that 
the committee may report that it is not better to confine debate at 
all. Whatever their report is, we can consider it when it comes in. 
All I ask is, in fairness and in justice, that this resolution may be 
taken up and the reference made and time given to this committee 
to investigate, and when the report comes in we can consider it. 

Mr. STEWART. I hope that this resolution will be referred to the 
Committee on Rules, and that the subject will be carefully examined. 
I do not know that we can so amend the rules as to avoid difficulties 
which now exist in the transaction of business; but it is manifest 
that there are serious difficulties, that important measures frequently 
are not considered for want of opportunity to get them before tho 
body, measures to which there is no real objection. We have tried a 
tule which allowed one objection to carry a bill over, and under that 
rule objections were made frequently before the bill was read, before 
there was any consideration of it. Somebody wants to take up some 
other bill, and he objects merely because he wants the time for somo 
other purpose, and will not allow any explanation as to its merits. 
I do not like the rule known as the ANTHONY rule, and shall never 
vote for it again, because I have seen a great deal of difficulty in its 
administration. 

Then it is manifest that at the close of a session we do a great deal 
of business hurriedly, without time to properly consider it. The leg- 
islation ef the last few days of the last session, if you will look it 
over now, will show clearly that we ought to have had more time to 
digest it. For instance, in the salary bill the President’s salary is 
twice provided for. Would that have been done if we had had suf- 
ficient time to consider it? And in the case of a large number of offi- 
cers, there are provisions for double salaries in your salary bill. 

Mr. TH AN. That was simply to make it sure. [Laughter.] 

Mr. STEWART. It shows that there was not sufficient time given 
to consider the subject properly. 

Mr. CASSERLY. If the Senator from Nevada will allow me, prob- 
ably that may have been done with this intention—to give a choice, 
pow they might take the low salary if they felt so inclined. 

ughter. n 
; Mr STE ART. It shows the hurried manner in which business is 
transacted near the end of the session. There ought to be some 
means devised whereby important legislation could be terminated 
before the last moments of the session. I hope this resolution will be 
referred to the Committee on Rules, and that they will consider the 
subject and see if there is not some way of giving all important legis- 
lation a fair opportunity to be considered, so that we may transact 
our business in some order. I think we do spend time in discussing 
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irrelevant questions which would be better devoted to the matters 
really under consideration. i 

I differ entirely with those who say that the debates in the House 
of Representatives are less pointed in consequence of the previous 
question. I think if you take up the Congressional Globe, and look 
at the index, you can find the subject-matter in the speeches there more 
readily than you can in the Senate. If you undertake to find the 
matter discussed in the Senate, when you look at the bill under con- 
sideration, and then attempt to trace it up, you will find the discus- 
sion was on some other subject altogether. The debates in the House 
of Representatives are more direct, more intelligent, throw more light 
on the subject under consideration, and are more easily found, and 

ou can tell what was before the House more readily than you can 
in the Senate. I think the comparison of the debates of the House 
and the Senate speaks very favorably for the House, because there 
they economize their time more and speak more directly to the ques- 
tion, and there is not so much irrelevant debate. I undertake to say 
that the Congressional Globe will show that fact, 

I do not know about a previous question, I think perhaps we 
ought not to have a previous question in the same way the House 
hasit; but there ought to be some way of limiting debate, as the 
number of the Senate is now so large, and there ought to be some 
rule by which all important measures can be considered, and there 
ought to be some way by which the last days of the session shatl be 
relieved from the great pressure of business. The whole business of 
the session should not, as it were, be forced in a funnel and crowded 
through without any consideration. Some rule ought to be adopted 
by which business can be considered in order, so that one man shall 
not have it in his pre to prevent the consideration of an important 
measure, because he has charge of another that he desires to have 
considered. € 

If the committee could so modify the rules as to enable us to avoid 
some of these difficulties, it would be well. I should like to see the 
whole subject, without any indication as to what ought to be done, 
referred to the committee. I believe the Committee on Rules, com- 

as it is of experienced members, may bring forward something 
at the commencement of the next session that will remedy the diffi- 
culties under which we now labor. I do not want to see any rule 
adopted that will cut off any reasonable debate; but it would be a 
great gratification if you could take up the Congressional Globe when 
a bill was under consideration, and the subject under consideration, 
as indicated by the index, would have some reference to what was dis- 
cussed, so that you could find it, and not discover that a Senator was 
discussing every other question except the one under consideration. 

Mr. CARPENTER. Then it is a mere question of making an index. 
Thatis a remarkable reason for limiting debate in the Senate, merely 
that a proper index may be made! 

Mr. STEWART. Does the Senator from Wisconsin believe that a 
man has been made, or ever will be made, by the newspapers, or by 
anybody else, who will be able to make an index to these rambling 


reports ? 

Mr. CARPENTER. My friend, Ithink, is the man who could do 
that to perfection. I should refer it to him, and not have the slight- 
est doubt as to the result. Take the illustration put here: it is said 
that on an agricultural bill we spent two days discussing Louisiana 
matters. Is there not some way, in making ap the digest, or index, 
of referring to the Louisiana matter, although its discussion came in 
on the cultural bill, that bill being laid aside informally? I do 
not see the difficulty. 

I want to say, in this connection, that I am for an index to our re- 
ports for the purpose of illustrating how debate can be prolonged 
here, and how it can be avoided. I give notice that on an early oc- 
casion I shall introduce a bill providing for an index and digest of all 
the congressional reports, which will obviate entirely the difficulty 
which my friend now has. [Laughter.] 

Mr. STEWART. The Senator from Wisconsin has been my can- 
didate for President for a long time, [laughter,] simply because I 
thought he had some executive capacity; but 

Mr. CARPENTER. Now the Senator objects to what I said about 
his capacity to make a digest. 

Mr. STEWART. His selection of a m to make a digest shows 
me that he is unfit to be President. [Laughter.] 

The VICE-PRESIDENT. The question is on taking up the resolu- 
tion. 

Mr. ANTHONY. Iam not in favor of limiting debate in the Sen- 
ate, but Iam perfectly willing that this resolution shall go to the Com- 
mittee on Rules; and, in voting to take it up, I do not wish to be 
misunderstood. 

The VICE-PRESIDENT. The question is on taking up the resolu- 
tion of the Senator from Iowa. 

The question being put, there were, on a division—ayes 21, noes 24. 

Mr. WRIGHT. I oan for the yeas and nays on this question. 

The yeas and nays were ordered; and, being taken, resulted—yeas 
25, nays 30; as follows: 

YEAS—Messrs. Allison, Ames, Anthony, Boreman, Buckingham, Clayton, Conk- 
ling, Conover, Ferry of Michigan, Hitchcock, Jones, Lewis, Mitchell, Morrill of 
Vermont, Pratt, Ramsey, Sargent, Scott, Sherman, Spencer, Sprague, Stewart, 
55 Gol wal, Gordon, Hamil: 
by, Patsarson. Boboran Pohar, ——— 


Wadleigh, Windom, and Wright_25. 
Davia Dennie Fenton Porr eee ai 

en 0 cul 
8 land, Hamilton of Texas, 
of Maino, Morton, Norwood, Ogles 
Thurman, and West—30. 


ABSENT—Messrs. Bogy, Brownlow, Caldwell, Chandler, Cragin, Do , Ed- 
munds, Flanagan, Frelinghuysen, Hamlin, Howe, Johnston, Logan, Ransom, Sauls- 
bury, Stockton, Sumner, and Tipton—18. 


So the motion to take up the resolution was not agreed to. 
AGRICULTURAL REPORT. 


Mr. ANTHONY. I offered a resolution yesterday, the object of 
which was to secure the printing of the usual number (and by “the 
usual number” I mean none for popular distribution) of the Agricul- 
tural Report. I should like to fave that resolution taken up, so as 
to have the sense of the Senate upon it, because if it is the sense of 
the Senate to print the report it should be done at once, and, if not, 
the Commissioner should know it. It is proposed only to print the 
same number that we print of bills and reports, which gives one to 
each member of the Senate and one to each member of the House of 
Representatives, and the usual number to the Library and the docu- 
ment-room, &c. I think if that is done, then, under a general law, 
the Commissioner will have the right to print for his own use twenty- 
five hundred copies, and the Senate would have the right, by passing 
a resolution, to print about twelve hundred copies. That is all that 
the law allows. 

Mr. FERRY, of Connecticut. Upon this question I must make the 
point of order. This is clearly legislative business, and I insist upon 
the point of order. 

Mr. ANTHONY. The resolution is that the Commissioner of Agri- 
culture be directed to present his report to the Senate. That is the 
resolution. 

Mr. FERRY, of Connecticut. The law requires the Commissioner 
of Agriculture to make his report to Con 

Mr. ANTHONY. But does not forbid him to make it to the Senate. 

The VICE-PRESIDENT. The Chair is of opinion that the resolu- 
tion is in order in the form in which it is presented. The question is 
on taking up the resolution of the Senator from Rhode Island. 

Mr. BOREMAN. Will this resolution be subject to objection after 
it is taken up? If it elicits discussion, I am opposed to taking it up; 
but I have no objection to the resolution itself. 

Mr. ANTHONY. I donot think it will elicit any discussion. I cer- 
tainly should not press a discussion against the Senator from New 
York, [Mr. ConNKLING,] who has the floor on the important matter 
that keeps us here, but really we ought to settle this matter before we 
go away. 

Mr. MORTON. If there is to be any discussion, I shall call for the 
regular order. 

Mr. ANTHONY. Certainly I shall not press it now if there is any 
discussion. I have no interest in the matter more than any other 
Senator. I only want it settled. 

The VICE-PRESIDENT. The question is on taking up the resolu- 5 
tion offered by the Senator from Rhode Island. 

The motion was agreed to, there being, on a division—ayes 31, noes 
11; and the Senate proceeded to the consideration of the following 
resolution, yesterday submitted by Mr. ANTHONY: 

Resolved, That the Commissioner of Agriculture be directed to communicate to 
the Senate his last annual report, with the accompanying papers. 

The resolution was a; to. 

The VICE-PRESIDENT subsequently laid before the Senate the an- 
nual report of the Commissioner of Agriculture. 

Mr. ANTHONY. I move that the report be referred to the Com- 
mittee on Agriculture and printed. 

The motion was agreed to. 


COMMITTEE ON LEVEES OF THE MISSISSIPPI. 


Mr. WEST. With the permission of the Senator from New York, 
who, I believe, has the floor, and with the consent of the Sen I á 
should like to call up the resolution which I offered, directing the 
Committee on Levees of the Mississippi River to sit during the recess, 
and I ask the Secretary to read the resolution. 

The VICE-PRESIDENT. The Senator from Louisiana moves to 
take up a resolution, which will be read for information. 

The chief clerk read as follows: 

Resolved, That the Select Committee on the Levees of the Mississippi River be 
authorized to sit during the recess, and to investigate and report npon the con- 
dition of the levees of the Mississippi River; also, upon the propriety of the Gov- 
ernment of the United States assuming charge e ge prer g of the same, with a 
view to their completion and maintenance; and that they have power to employ a 
clerk, and that the expenses attending this investigation shall be paid out of the 
contingent fund of the Senate, upon vouchers approved by the chairman of the 
select committee aforesaid. 

Mr. FERRY, of Connecticut. I make the point of order again on 
this resolution, for the purpose of ascertaining the rule of order, if we 
have any, as I supposed we had one decided a few days since. This 
is clearly and directly in the line of legislation. 

The VICE-PRESIDENT. The Chair is of opinion that the point 
of order is well taken; that the resolution is not in order, 

Mr. ALCORN. Does the Chair decide that the resolution offered by 
the Senator from Louisiana is out of order as being in the nature of 
legislative business ? 

The VICE-PRESIDENT. The Chair so decided. 

Mr. ALCORN. The Senate has passed resolutions of a like charac- 
ter during its present session, and I have not heard of any question 
of order being made in regard to them. 

Mr. FERRY, of Connecticut. I think no resolution of this charac- 
7 pele passed. Several have been introduced, but they are on 
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ae ALCORN. I will inquire of the Secretary if the fact is not as I 
state. 

Mr. FERRY, of Connecticut. If they have passed I did not observe it. 

Mr. ALCORN. I ask the Secretary, with the permission of the 
Chair, if such resolutions have not been passed. 

Mr. WEST. I can give the Senator the information. On the 10th 
of March, on motion of the Senator from Indiana, [Mr. Morron,] the 
following resolution was considered and agreed to: 

Resolved, That the Committee on Privileges and Elections be instructed to ex- 
amine and pepeta the next session of congress apoa the best and most practica- 
ble mode of g the President and Vice- dent, 

Giving them authority to act during the recess on a subject con- 
nected with the province of that committee. 

Mr. FERRY, of Connecticut. The point of order was not taken at 
that time. 

Mr. ALCORN. I desire that this resolution may share the fate of 
other resolutions of a similar nature; and, in order that the point of 
order may be discussed, I ask leave to enter an appeal from the decis- 
ion of the Chair, and I shall call up the appeal at some other time. 

The VICE-PRESIDENT. The appeal will be entered. 


WITHDRAWAL OF PAPERS. 


On motion of Mr. DORSEY, it was 


That H. L. Henry have leave to withdraw his petition and papers from 


Ordered, 
the files of the Senate. 


Mr. SCOTT. Lask that an order be made authorizing the Secretary 
of the Senate to deliver to the commissioners of claims the papers 
of Madame E. Bertinette, Charles A. Ware, Ware & Lacy, and Will- 
jam Bailey. In making this motion I wish to state that I have not 
examined the question whether the commissioners of claims have a 
right to grant a rehearing to parties, and I make this motion at their 
request, that they may decide that question, and, if they see proper, 
grant a rehearing in these four cases, 

There being no objection, leave was so granted. 

On motion of Mr. HOWE, it was 


Ordered, That Anna E. Carroll have leave to withdraw her petition and papers 
from the tiles of the Senate. 


ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. MORTON on the 6th instant: 


Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a 


seat in the Senate of the United States by the legislature of the State of Kansas. 

Mr. CONKLING. Mr. President, among the evils of our times, few 
are so hurtful, few should be so odious, as the pollution of elections. 
Stuffing ballot-boxes, employing gangs of repeaters, falsifying counts, 
forging returns, belying and defiling elections, whether in legislatures 
or elsewhere, by bribery and other venal appliances—all these must be 
eradicated if free institutions are to be unsullied and secure. If the 
committee, in the case at bar, has shown us how to strike a lawful blow 
at this abuse in any of its forms, that blow ought to fall, crush whom 
itmay. “More sinned against than sinning,” though he be, the fate of 
an individual is but an incident, I had almost said a trivial incident, 
in the matter which proceeds to-day. But we must keep within the 
law. If we go beyondit, we ourselves become usurpers and ministers 
of wrong. If we trample on the law, we become enemies of order and 
of public right, be our purpose good or bad. We are not to do evil 
that good may come. We perform a grave, nay, a solemn, judicial 
duty. We are to steel our hearts against sympathy and emotion on 
the one side, and be deaf to applause and clamor on the other. We 
are to hold with unfevered hand the exact scales, knowing nothing, 
hearing nothing, seeing nothing but the law and the evidence. We 
are not to make the law, but only to administer it; we are so sworn. 

What is the law of this case? What is the warrant which meas- 
ures our action? Were the resolution one of expulsion, the question 
would be radically different. Our action then would appeal to that 
great right inherent in . not in nations, masses, or parlia- 
ments alone, but in every human being, a right found in the first law 
of nature, the right of self-preservation and self-defense. Chief Jus- 
tice Shaw, in the case cited from 3d ey has told us that there ex- 
ists inherently in every legislative body the right to preserve, protect, 
and purge itself. Reason tells us so. The 
Here is the text: 

Each House may determine the rules of its proceedin, 
disorderly behavior, and, with the concurrence of two-thi 

The majority of the committee has not invited or permitted us to 

roceed under this power. The discussion has been kept away from 
illustrating this right, and ascertaining whether the case at bar falls 
within it. We are summoned to interpret and exert a widely differ- 
ent power; and in order to adopt the resolution before us, we must 
interpret and exert a power as it was never interpreted before in 
either House of Congress, or elsewhere, in the life-time of the Repub- 
lic. No word of history, judicial or parliamentary, no decision, no 
suggestion, no recorded authority, has been found in favor of the 
action now invoked. 

In March, 1871, Mr. CALDWELLenteređd the Senate. He was regularly 
received and sworn in. He has ever since sat as a Senator, voted as 
a Senator, acted as a Senator, received the pay of a Senator, and exer- 
cised all the privileges of a Senator. His credentials are without flaw, 
and he possesses every qualification of a Senator known to the Con- 
stitution, and therefore every qualification which we have the right 


onstitution tells us so. 
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to exact. The legislature of Kansas, by a majority of twenty-five © 

above the e pave 2) and of fifty-one aver all his competitors, 
elected Mr. CALDWELL Senator, at the time and place, and in the man- 
ner, required by law. Every one who voted had the right to vote, as 
a member of the legislature of Kansas, and to vote in time, place, 
and manner as he did vote. Everyone voted intentionally ; the votes 
were honestly counted and legally returned. And now, after more 
than two years, we are asked to declare that, in truth, Mr. CALDWELL 
was never elected at all; that no election took place in Kansas in 1871; 
and that in law the seat has been vacant all the time. Upon what 
ground are we asked to pronounce this tangled, incoherent, and re- 
pugnant 8 Upon the ground that it is now believed by a 
majority of the committee that “some members of the legislature of 
Kansas” (these are the words of the report) were at beart actuated 
in giving their votes by impure and sordid motives. Such is the judg- 
ment we are asked to pronounce; such is the ground upon which it 
must rest. I cannot so pronounce; my oath, as I understand it, for- 
bids me. This, after much serious reflection, is my conviction; a 
conviction held in abeyance until the discussion, day by day, estab- 
lished it; a conviction which will be surrendered whenever I am able 
to discover its error. 

One of Rome’s famous maxims was, “ Let what each man thinks of 
the republic be written on his brow.” In the spirit of this injunction, 
it is fitting for every Senator, in a proceeding like this, to avow his 
opinion and his reasons. And so I venture to state, more or less in 
full, the reasons which convince me. : 

The Constitution declares that the Senate shall be the judge of the 
elections, qualifications, and returns of its members. What does this 
mean? It means that the power to judge, is deposited here. It means 
nothing touching the scope or nature of the power to jud It cre- 
ates nothing; it invents nothing. It locates with us the judicial 
power in such cases; that is all. It lodges the power to judge, not 
elsewhere, but here. It withdraws from the judicial department a 
certain portion of judicial power, and reposes it with us. Suppose 
it had been ordained that “the Supreme Court shall be the judge 
of the elections, returns, and qualifications of Senators,” would the 
power then be greater, or less, or different? The Constitution only 
names the depository of the power; it deals with an existing, known, 
and certain thing, and says it shall reside here. I say a known 
and certain thing, because that is certain in law which can be ren- 
dered certain, and that is known which can be ascertained and de- 
termined by the law. Must we not judge as a court would judge? 
Must not a court jadge under the law—not under the law, as my 
learned friend from Ohio [Mr. THURMAN] intimated, as it happened 
to be at the moment of the adoption of the Constitution; but under 
the law as the law is at the time when the judgment is to be given? 
Is not this a court? The Constitution says: 

| The Senate shall have the sole power to try all impeachments. 
| Must we not try impeachments as any other so authorized tribunal 
would try them? Must we not ascertain the truth as any other 
court would ascertain it, and then pronounce it withont fear or favor, 
as any other court would pronounce it? If an appeal would lie 
from our judgment in this case, must it not stand or fall on exactly 
the same grounds as if a court were acting in our stead? And should 
not a court of last resort be more circumspect and careful than any 
other? How many times have lawyers here heard a wise and pure 
judge, sitting in a court of first instance, say, “It matters little which 
way this question is ruled now; I will not stop to consider it, because 
both parties have the right of review ;” but when sitting as a court 
of last resort, every pure tribunal must be cautious to the last degree. 
In proportion as a power is supreme and absolute, is the obligation to 
exert it carefully, supreme and absolute also. If a power be final, free 
from revision, high indeed is the duty not to transcend its limits and 
not to tread on uncertain ground. 

Let us, then, banish the idea that the Senate of the United States, 
or any other creature of the Constitution, acting judicially, is a law 
unto itself. Let us see to it that we do no violence to the settled 
rules of evidence, nor to the established principles of law; for they 
are the last sanctuary of us all, Government and citizens alike. Burke 
said the object of all government was to put twelve honest men into 
the jury-box. The end cannot sanctify the means. We cannot plead 
in extenuation of exceeding our authority, that we have a laudable 
object in view. Error, is neyer so subtle or dangerous, as when it 
aims at good. The history of fanaticism is the history of error aim- 
ing at poe ; and the annals of fanaticism may be found in the black- 
est and bloodiest pictures in the book of time. 

The honorable Senator from Ohio told us yesterday of the actual 
question before us as he understands it. As stated by the Senator, the 
question is, has the Senate the courage to pronounce guilt? Nay, Mr. 
President, I fear the question is rather, has the Senate the firmness 
and calmness to face popular impatience, which may charge us with 
approving bribery unless we declare that going back two years we 
can recall and reverse a political and legal event, although its nature 
be such as to putit beyond our reach? The question is rather, whether 
the Senate has the tranquillity to assert the law, unmoved by a con- 
fused and hasty, though conscientious, sentiment which may insist 
that we approve knavery unless we declare that we can undo and 
destroy an accomplished fact. The question is rather, has the Senate 
the high courage which can resist a strong temptation to take the 
shortest cut to correct a flagrant evil, if the Constitution says wo 

must reach it by another road ? 
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Can we determine coolly and arigis theone matter of onr jurisdic- 
tion? If we can, it must be by keeping in check indignation and 
feeling, and putting aside the aggravations of the case, and our in- 
clination to resort to a summary remedy. Who that would determine 
by conscience and judgment, his right to do an act, appeals to his 
wish to do it? What wise and safe judge who sits down to measure 
the limits of his jurisdiction, inflames his impulses by dwelling upon 
the ulterior merits of the case? Jurisdiction is one thing; the judg- 
ment that should be rendered, in the proper proceeding before the 
re tribunal, is another. In the State of New York no murder can 

punished unless the indictment be found in the county in which the 
murder was done, or the homicide occur within five hundred yards 
of the county line. It was in such a case, the murder being proved, 
but proved on the farther side of a line not wider than a hair, that a 
judge said it might sometimes be the highest duty of a jury to pro- 
nounce a man innocent in law though they knew him to be guilty in 
fact. Such are the rugged landmarks, such the impassable barriers, 
separating jurisdiction and power, from the merits of the particular 
case in which action is invoked. Strong disposition breeds excess. 
Indignation, however laudable, disturbs the exact faculty of reason, 
as momentum displaces matter. 

Every infraction of law is in itself a wrong, however praiseworthy 
the impulse which prompts it. 

Whenever the Senate transcends its authority in order that some 
good may come to pass, the Senate but gilds with a new light the 
agonized exclamation of Roland, “O, Liberty, how many crimes are 
committed in thy name!” If you would recommend error, say that 
it will promote virtue. If you would make shipwreck of principles, 
show the hardship of their application in a present instance, and 
some advantage to flow from their violation. But if we would abide 
in the ancient ways of our fathers, we must watch ourselves, not 
when some bad end is to be gained by departing from them, but when 
some lofty or darling object appeals to us and and captures the 
pen ee Wrong, is most to be dreaded when it crusades for right. 

tteries are baneful and forbidden, but you may rescue lotteries 
from public aversion, you may anoint them with public sanction, if 
you will make them lotteries in aid of churches, benefactions, or 
charity. Churehes may be built by lotteries, but it were better they 
did not rise than rise on such foundations. One whose words I have 
double reason to remember, has said that “the endurance of a great 
present evil for the sake of a far-distant ter good, while it is one 
of the distinguishing characteristics, is also one of the most difficult 
achievements of the human mind.“ Should abstinence from unwar- 
ranted procedure stay the avenging hand uplifted now, we shall learn 
after many days that abstinence was wise. Socrates was a majority 
in Athens when Socrates was all alone with right. 

There are many things which the individual States may do, and 
of which there is power somewhere to judge. The force and extent 
of the power to judge in this case, may be learned somewhat from 
kindred cases. 

The States may enact laws, except as forbidden in the Constitu- 
tion. There is power to judge of these laws and of their enactment. 
The field of inquiry is striking in its resemblance to the field in which 
we are. What are the tests by which a statuteofa State may be tried? 
These are some of them: Was the enacting body a legislature? Did 
the alleged statute undergo the requisite legislative process ? Were 
three-fifths or two-thirds present, as may be the requirement in the 
case? Was there fraud in the count of votes, or in the enrollment ? 
Let me at this moment guard myself against a possible criticism. 
Speaking of the tests of a legislative act, I speak of fraud in the 
count of votes. I know it may be said that a court investigating 
such a question would be concluded by the record. Very likely; but 
that is a mere rule of evidence; nothing more. The court has power 
also to inquire whether the votes which are alleged to have enacted a 
statute were given and counted, and whether they did effect its enact- 
ment. So, too, the court has power to inquire, subject always to the 
rules of evidence, whether there was fraud in the enrollment of the act. 
I do not see the honorable Senator from New Jersey, usually seated 
on my left, [Mr. Stockton ;] he has recently argued in his own State 
a cause of much gravity, in which one of the questions was, whether 
the chancellor of New Jersey could hear and decide that a certain 
provision which appeared in the statute as it was signed by the gov- 
ernor, was or was not there when the process of enactment was fin- 
ished. Iam informed a decision has been announced disposing of 
the case before reaching this particular question, but the indications 
were that had he decided the pies the chancellor would have 
asserted his right to inquire whether the disputed section was or was 
not in truth contained in the bill as it passed. Such a decision would 
have been supported by many thoroughly considered cases. I here 
refer the Senate to some of the authorities illustrating the power of 
courts to go behind statutes and explore their enactment at every 
stage: Gardner vs. The Collector, 6 Wallace, 499; Clare vs. State of Iowa, 
5 Iowa Reports; Pond vs. Maddox, 38 California Reports; Fowler vs. 
Pierce, 2 California, 165; Jones vs. Hutchinson, 43 Alabama Reports,721; 
People vs. Mahaney, 13 Michigan Reports; Illinois Central Railroad vs. 
Wren, 43 Illinois Reports; Cooley on Constitutional Limitations, pp. 
135,177; State vs. McBride, 4 Mississippi Reports, 302; Furgusson vs. 
Miners’ Bank, Sneed, (Tennessee,) 609; People vs. Campbell, 3 Gilman, 
(Illinois,) 466 ; Spangler vs. J. acoly , 14 Illinois, 297; Hurley vs. Logan, 
17 Ulinois, 151; cott vs. Board of Trustees, 19 Dlinois, 324; Super- 
visors vs. People, 25 Illinois, 181; Skinner vs, Demning, 2 Indiana, 


560; Board of Supervisors vs. Heenan, 2 Minnesota, 330; DeBow va. 
The People, 1 Denio, 9; Bank vs. Sparrow, 2 Denio, 97; People vs. 
Purdy, 2 Hill, 31; same case, 4 Hill, 384. 

Doubtless a court may inquire, did violence intimidate the legisla- 
tors, and coerce their action? And here I will notice the ition 
imputed to me by my honorable friend from Indiana, [Mr. Pratr.] 
He misconceived me so far as to understand me to contend that we 
could not in any case go behind the return of a Senator in order to 
see whether his election was procured by fraud or duress. I instantly 
disclaimed the view he attributed tome. I disclaim it now. Imain- 
tain that we as to a Senator, and a court as to a statute, may inquire 
whether duress compelled an act to be done, and clothed it with the 
mockery of legal formalities. Does the Senator from Indiana doubt 
that if a squadron of cavalry shonld surround the legislature of bis 
State and, Sword in hand, force from a majority arailway-graut or other 
statute, judicial authority could annul and disown it as no statute at 
all? So I might ask of other cases confounded by the Senator, as it 
seemed to me, with the case now before the Senate. His illustrations 
of duress and deceit or fraud, differ widely from bribery in the ees 
opea and remedies applicable to them. Suppose a number of leg- 
islators great enough to make a majority were stupefied by drugs 
until reason, will, and sense were utterly obliterated, and then they 
were made to appear to give the form of assent to a bill or resolution, 
does the Senator doubt that the proceeding would be as baseless and 
unsubstantial as the fumes of the intoxication from which it was 
evolved ? 

I say then, speaking of tests to which a statute may be subjected, 
one of them is, did unlawfal violence compel the act? Was it duly 
signed and authenticated, which is equivalent to “ returned” in the 
case ofa Senator? Is the statute in itself valid? Has it the constitu- 
tional “qualifications,” as bea it again to the case of a Senator? 
All these things may be judged; but can any authority dissolve a 
statute, or deny its enactment, because of the inward motives of the 
units which made up the legislative body? You may deal with the 
statute ; you may repeal it; you may see if it lacks any quality es- 
sential to its validity; you may punish every corrupt author of it; 
but you cannot ignore or deny its existence. Why? Because itis the 
act of a competent body. Such was the view of the Supreme Court in 
Fletcher vs. Peck, 6 Cranch, 87, and such must be regarded as the es- 
tablished law in this country. A like limit to the right to challenge 
acts and votes of counties, has been fixed by the Supreme Court in the 
case of Virginia vs. West Virginia, 11 Wallace, 39. Where does the 
analogy fail between the case of an act of the legislature for which 
bribed votes were given, and a Senator chosen by the same legisla- 
ture who received bribed votes? The honorable Senator from Indi- 
ana [Mr. Morton] points us to the distinction. He says: 

It is contrary to the policy of the law to permit a court to inquire whether a 
statute properly certified was enacted through bribery, but such an inquiry bears 


no analogy to the question whether the Senate may inquire as to the election of 
its members, for which purpose it is vested with express power. 


There is the distinction. The court cannot inquire of a statute, but 
the Senate may inquire of the election of a Senator, because the Sen- 
ate is “ vested with express power.” Are not courts “ vested with ex- 
press power” to judge of the enactment and validity of legislative 
acts? The constitutions of the States vest them with this power. 
The Constitution of the United States empowers the Federal judiciary 
expressly so to judge. But, says the honorable Senator from Ohio, 
[Mr. THURMAN, ] the Constitution does not my that, in judging of the 
election of Senators, we are to judge “ quoad this or quoad that.” No, 
sir; it says we shall “judge.” Does the Constitution of the United 
States say that the Supreme Court, in judging of statutes, shall judge 
“ quoad this or quoad that?” Far from it. As it stands in the text of 


the Constitution, the power is unbridled; it is a power ted only 
as every power delegated by the Constitntion is regula 55 
the 


as it shall superar to be when it is read in the light of the 
precepts and maxims of the law. I know it may be said—I surmise 
the Senator from Ohio not in his seat, were he present, would be 
moved to say A court cannot challenge the existence or authority of 
the sovereign whose creature it is.“ True, sir; the Supreme Court so 
said in the case of Luther vs. Borden. Nobody doubts it. But may 
not a court decide whether in law and in fact an alleged act is the act 
of the sovereign whose creature it is? Read the Constitution endow- 
ing the Supreme Court with original and appellate jurisdiction, and 
tell me where, in its powers to judge of statutes, you find mete or 
bound not in reason obligatory on us when engaged in the proceeding 
now before us. Yet the courts, with a power as unlimited as ours in 
terms, have imposed their own limits on themselves. 

The act of a State in choosing a Senator, is one of a family of acts 
so identical in their attributes that it is hard to see how they can 
differ essentially in the tests of their validity. Let us consider some 
of them. 

Amendments to the Constitution of the United States are ratified by 
States. The proceeding, Senators will observe, is not even legislative 
in its nature. The Supreme Court has decided, that even the concur- 
rent resolution of the two Houses of Congress proposing amendments 
to the Constitution, is not a legislative proceeding. The Supreme 
Court deems it a proceeding sui generis, having, in the case of Holings- 
worth vs. Virginia, held that the resolution proposing amendments 
to the Constitution need not be signed by the President. Surely the 
ratification of an amendment by a State is not a legislative pro- 
ceeding» The Constitution provides that amendments may be rati- 


120 


fied either by the legislatures of the several States, or by conventions. 
That a convention may do it, proves that the act is not legislative in 
character, and this fact is important, because it divests the case of 
uliarities Seprona to attach to legislative power. Lawyers and 
aymen will alike admit that it is no legislative act when the State 
of New York, not through her legislature but through a convention, 
places the seal of her approbation upon a proposed amendment. And 
who has the 1 ap say in this presence that if a member of a State 
convention be bri to vote for a constitutional amendment, the 
amendment would failif the assent of that State were necessary to 
make the required three-quarters? Where is the distinction in the 
power to judge between that case and this? A case arises under the 
enforcement act; it hinges on the fourteenth and fifteenth amend- 
ments, and the fact of their being part of the Constitution is denied. 
The court must pass upon the fact that the amendments are or 
are not in the Constitution; but what would be thought of an offer 
to prove that, a given number of States being n to adopt 
the amendments, “some members” of the legislature or convention 
of one State voted from venal motives? Let it not be said there is 
no power to judge whether a ratification of an amendment is valid 
and complete: the executive, the legislative, the judicial depart- 
ments, each one of them, may and must judge. 

The Senator from Ohio yesterday said the governor of a State must 
sign a statute, and is therefore part of the legislative department, but 
the A pics takes no part in the choice of a Senator; ergo, it cannot 
be the legislature, as a enlra het chooses Senators, and there is 
no identity in principle between the two cases. What will the Sen- 
ator from Ohio do with the case of ratifying a constitutional amend- 
ment? Must the governor participate in its ratification? Not at all. 
That case is upon all fours with this. Take another case: “Each 
State shall appoint”—observe the word—not “ choose” asin the case of 
a Senator, not “ratify” as in the case of an amendment, but “ ap- 
point, in such manner as the legislature thereof may direct, a number 
of electors” of President and Vice-President, &c. These electors need 
not be elected by the people; they may be appointed by the legisla- 
ture, or by the governor ofa State, the mode of appointment being op- 
tional with the State itself; South Carolina for many years appointed 
electors through her legislature, not by the votes of the people; and 
who ever dreamed that it could be even argued that electors were not 
appointed, that no appointment had taken place, whenever it might 
be discovered afterward that a member of the legislature had received 
a bribe? I speak of electors partly for the answer their case affords 
to a remark made by the honorable Senator from Missouri, [ Mr. 
Scuurz.] He reminded the Senator from Delaware [Mr. BAYARD] of 
adistinction fatal, as he seemed to think, to the argument drawn from 
the limited range of inquiry tolerated in going behind statutes to avoid 
them. The idea in substance was that Senators are not chosen, as 
laws are enacted, by the States of their own mere right without per- 
mission of the Constitution, 

Mr. SCHURZ. The Senator must be mistaken. It was somebod 
else who made that remark, I suppose. I did not speak of it at all. 

Mr. CONKLING. Mr. President, one of my infirmities is a some- 
what tenacious memory, and, under favor, I insist that the Senator 
from Missouri brought forward this distinction, in substance: Though 
the statute of a State is evolved from the power of a State—I do 
not stop to recall his expression—the right to elect a Senator is a 
creation of the Constitution of the United States, the Senate itself 
being a creation of the Constitution. 

Mr. SCHURZ. If the Senator will permit me, I will read my re- 


mark, 
Mr. CONKLING. Certainly. 
Mr. SCHURZ, This is what occurred : 
Mr. SCHURZ, Will the Senator permit me to ask him a question? 
Mr. BAYARD, 5 
Mr. SCHURZ. I do not E DAE E pe ed hee hag tener para tas eee 
t many questions concerning State rights; but is it not true, after all, that the 
Senate of the United States is a creation of the Constitution of the United States? 
Would the Senate of the United States have existed without the Constitution of 
the United States 3 
Mr. BAYARD. No doubt the Senate of the United States is part of the frame- 
work of the Constitution. À 
Mr. SCHURZ. The Senate, then, being a creation of the Constitution 
ly, as a means by which the States were to be repre- 


Mr. SCHURZ. Precisely; the Senate being a creation of the Constitution of 
the United 8 not established for the purpose of giving the States, one sov- 
ereignty, dipl. ic representatives near another sovereignty, but for the p 


of greys, Be distinct branch of the legislative d. ment of the Government, is 
not, in so far, a member who becomes part of that body also a creation of the Con- 
stitution of the United States in his political existence? 


When I said that the Senator disremembered, I referred to that 
sentence which he attributed to me concerning the creation of a 
statute passed by the State legislature. I have read all that I said 
on the matter referred to. 

Mr. CONKLING. Mr. President, love of offspring is a pervadin 
instinct of animated nature, and pride of paternity, satisfied wit 
nothing but exact quotation of his words, is pardonable in a master of 
diction like the Senator from Missouri. My mind is not microscopic 
enough, however, to discover wherein I injuriously or materially mis- 
took the position of the Senator. 

Mr. SCHURZ. If the Senator has no objection—— 

Mr. CONKLING. None. 

Mr. SCHURZ. The Senator will observe that I did not contradict 
him as to what he said subsequently, but only in attributing lan- 
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guage to me with reference to statutes enacted by State legislatures. 
did not refer to that at all, but simply to the Senate of the United 
States as being a creation of the Constitution. 

Mr. CONKLING. The Senator from Delaware was at the time 
speaking of the modes of impeaching statutes, and it will be plain to 

e Senator in a moment that the purpose for which I refer to his 
remark is not affected by the precise terms he employed. The Sen- 
ator from Missouri saw, or thought he saw, a legal or philosophical 
distinction between the power to revise the enactment of a statute, 
which the Senator from Delaware was stating, and the power to 
revise the choosing of a Senator, because, although a statute rests 
upon the foundation of inherent State power, the election of a Sen- 
ator is permitted or authorized by the Constitution of the United 
States. Linquire now whether the President and Vice-President of 
the United States are not both creations of the Constitution? I in- 
quire whether the States appoint electors for President and Vice- 
President of their own right aud motion, or whether, like the right 
to elect a Senator, it is derived from the Constitution of the United 
States? These offices are part of the frame of government. The 
Senator must now see my purpose in referring to his remarks, and, I 
think, it will be as difficult for him as for me to find a distinction, 
the minutest, between appointing electors and choosing Senators, in 
respect of the origin and source of the power in the States. 

Let me present still other illustrations. 

Appointments to office, are by the advice and consent of the Senate. 
A quo warranto brings into the sunlight of judicial investigation every 
element of virtue or vice in the tenure by which one lata an of- 
fice. Brought into court to establish the right by which one claims 
to exercise an office, he is vulnerable through every avenue of attack 
known to the law. Will it be said that a commission could be vitiated, 
and a confirmation by the Senate avoided, by proving that one mem- 
ber of this body had been bribed to vote for the confirmation, even if 
that vote gave the requisite majority? You may expel the member 
who was bribed, you may indict and impeach the man who bribed 
him, but can you say that the appointment was not made? 

The President and the Senate together make treaties. The Presi- 
dent without the Senate, is as powerless as a private citizen to con- 
clude a treaty. The Senate, as much as the President, makes a treaty. 
If the President be bribed to make a treaty, the House may impeach 
him; if Senators be bribed to make a treaty, they may be expelled; 
they may be punished. But would Christendom scream with laugh- 
ter, or be grim with contempt, if a nation were to say “We refuse to 
observe this treaty because it was carried by bribery in the Senate, 
and therefore if was never made, and is no treaty!” Yet such a 
denial of the validity of a treaty, might summon to its aid all the 
sovereign attributes and faculties, all the ethics untrammeled by 
technical modes and forms, to be found in the unmeasured realms of 
natural law. 

Courts, and heads of Departments, appoint officers ; courts, commis- 
sioners and registers in bankruptcy; heads of Departments, clerks 
and postmasters. Was it ever conceived that reason or law would 
brook an attempt to make out that an appointment was not made 
because the appointing power was bribed to make it? 

Pardons are granted and vetoes are 3 by presidents and gov- 
ernors and councils. May they be canceled for bribery? A pardon 
is often subjected to every test of which a paper is susceptible. The 
statute of a State declares that a man convicted of certain felonies 
shall never be heard more as a witness in court. The life of a citizen 
being at stake, such a convict offers himself to testify, but the record 
of conviction is read and he stands mute; he draws forth a pardon, 
however, issued, perhaps, by the governor of Massachusetts, where a 
council recommends pardons to the governor, and reads it, and though 
his sins were scarlet, if the pardon be valid, instantly he is white as 
snow. The pardon in such a case becomes the pivot upon which 
everything may turn. It is in issue. It may be assailed and de- 
stroyed in any way known to the law. It may be proved that it 
was obtained by fraud—just such fraud as the Senator from Ohio 
referred to yesterday, not, I suppose, to darken counsel by words, 
but to administer a tonic to the courage of the Senate, when he 
asked if it was contended that if a man were elected Senator by 
false personation the Senate could not inquire into the fact. Let me 
apply the Senator’s question to a pardon. Is it contended if a blank 
paper be laid before the President and he asked for his autograph, 
and writes it, and afterward a pardon is written above the signa- 
ture, that the facts being proven in court the pardon would not fall ? 
If one by personating another procures a signature, or if one in- 
duces the governor of a State to sign a pardon, he not knowing what 
he signs, and not meaning to sign it, the paper could notstand. The 
Senator from Ohio yesterday told us of something older than Chris- 
topher Columbus; has any discoverer before or since the daring 
Genoese, ever found on the seas or the shores of jurisprudence, that 
you may dissolve a pardon, and prove that it was not issued, by showing 
that the pardoning power received a bribe to t it, or a bribe to 
one of the executive council from which it came How will Senators 
draw a distinction between a pardon given by a governor, or given 
by a council or legislature, and the case at bar, as regards the question 
of the effect of motive, be it bribery, glory, or shame? 

Let me put another case. The supreme law of the land imposes 
disabilities upon those who unsheathed the sword against the Repub- 
lic when oaths had bound them to defend it. By the Constitution 
these disabilities may be removed by two-thirds of both Houses of 


1873. 


Co The late Senator from Kentucky, (Mr. Davis,) whose in- 
tegrity, i eg learning always won respect, argued strenuously, 
and so others have done, that the proceeding removing disabilities, 
is not legislative in character; that such a resolution does not, like 
a bill, require the signature of the President. Be that as it may, 
I ask Senators to ponder this tion. On the statute-book are 
two oaths, without taking one of which no man can enter here as a 
member. One is a modified oath, which those who were disabled, and 
they only, may take when and only when their disabilities have been 
legally removed, These oaths are among “the rules of its pro- 
ceedings” established by the Senate under the express warrant of 
the Constitution—rules which the Senate is especially armed with 
wer to enforce, aside from the fact that a statute creates and en- 
orces them. As often as one comes here with uplifted hand to enter 
the membership of the Senate, we upon our oaths judge of his elec- 
tion, qualifications, and returns, and also, under another mandate of 
the Constitution, decide whether he may forego the general oath and 
take the modified oath merely. Suppose in such a case, an objection 
raises the question whether the disabilities have been removed; the 
inquiry would go beyond the question which oath must be required ; 
it would go to the election itself under the argument we have 
heard, for we are told the ancient law of Parliament is the rule of 
our conduct, and that ancient law declared that where votes were 
given for one who could not hold the office, majority though they 
were, such votes were blank and null, and the minority candidate 
who could hold the place was elected, no matter how few the votes 
he received. A Senator rises and says, “ I object to those credentials ; 
they are the credentials of one who cannot be a Senator; I say his 
competitor was chosen; but I especially object to his taking the oath 
because his disabilities have not been removed; I ask a reference o 
the question to a committee to examine it ;” and a cloud of witnesses 
stand ready to prove that the vote by which in the House of Repre- 
sentatives the disabilities were removed, was bought with money. 
The offer might be to show that a bare two-thirds voted, and of that 
two-thirds five were paid for the votes they gave. 

In such a case, Mr. President, I submit we would have full posses- 
sion of the whole question touching the votes and motives of indi- 
vidual members. It is not a statute of a State, it is not a constitu- 
tional amendment, it is not presidential electors, which must then be 
judged; but a proceeding invoking the power to judge of the elec- 
tions, qualifications, and returns of our members, and to execute the 
“rules of proceedings” of the Senate. Whatis the answer to this 
analogy? Yet who would ue that we could decide the disabili- 
ties, not to have been removed, because the motives of members of the 
House who voted to remove them were begotten of bribery? To 
state such a proposition is to refate if; to argue it would insult 
855 ö of men trained in the maxims aud methods of 
the law. ° 

Some of these illustrations suggest the distinction between bribery 
and fraud, duress or deceit. If a signature be obtained to a pardon, 
or a commission, or a bill, or a treaty, by duress, or by substituting 
one name for another or one paper for another, so that he who signs 
does not mean to sign, or does not know what he signs, the assent is 
wanting, and therefore the act is not done. But if he signs know- 
ingly and intentionally, his reason for doing so is matter of motive 
merely. It may be love or hate, lucre or ambition, sinful or innocent, 
but the act is done. This distinction, founded in reason, is inwrought 
in the law; it may be hard to apply it exactly to all cases; it may 
fall short sometimes of absolute right in the abstract, but such is the 
infirmity and short-coming of all general rules. 

The Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof. 

I have already inquired, in what legal quality does the act of choos- 
ing a Senator differ from the act of appointing electors, or ratifying 
amendments to the Constitution? All are the acts of a body-politic, 
a corporate entity, a political sovereignty. Upon this ground, the act 
in either case being done, and done intentionally, when the right to 
do it existed, and by those authorized to do it, it is a fact accomplished, 
as finally accomplished in law as soon as it is completed as after it 
has lain in the sepulcher of buried epochs. 

This position is not without authority to support it. Turning to 
the volumes which preserve the judgments of the Senate, we fina 
plain expressions upon the question now before us. _In one instance 
especially, we find record copious in instruction and persuasive in 
illustrious names. I refer to the contest for a seat in the Senate in 
1834, between Potter and Robbins, cited at large in Clarke’s Contested- 
Election Cases, pp. 887 et seq. When reference was made to this au- 
thority, the Senator from Indiana [Mr. Morton] twice insisted that 
bribery was not necessarily considered, because the Senate could have 
decided the right to the seat without referring to the legal effect of 
bribery entering into the choice of a Senator. Why does the Senator 
so sedulously keep before us that the committee and the Senate in 
that case might have abstained from expressing an opinion upon 
their right to treat as a nullity the action of a legislature in connec- 
tion with which members received bribes? Mauifestly the object is 
to prove that the opinions given are not to be regarded as anthority. 
Why not? Because, in the 1 7 0 of lawyers, everything said in denial 
of the power to judge of the votes and the motives of the individuals 
composing a legislature, was obiter dictum. Surely this criticism has 
littleforce. Had the effect of bribery, been the very point in judgment, 
and the only one, the opinion of a committee, or of the Senate, would 
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not be binding on us; it would not bind us as the judgment of a judicial 
court binds the parties and inferior tribunals, nor would it settle the 
rule of our judgment upon the doctrine of stare decisis. Precedents 
are authority only from convenience, and because of their moral influ- 
ence in aid of the conscience and judgment of the Senate. 

I maintain that the 0 expressed in the case of Potter vs. Rob- 
bins, have all the weight, all the application to the present case, and 
deserve all the t from us, to be ascribed to them had their au- 
thors pronounced them on any other occasion upon their responsibil- 
ity as Senators and lawyers. They are to be referred to, as we refer 
to the Federalist, the Commentaries of Blackstone, of Kent, or of 
Story. If we may rely only upon utterances technically needed in 
the actual decision of a naked issue, we may dismiss the wisdom of 
publicists and commentators, and write obiter dictum against the 
sayings of the apostles and sceptred sages with whose words the 
sacred leaves are filled. When Israel’s thoughtful King said “ Better 
is a dinner of herbs where love is, than a stalled ox and hatred there- 
with,” the justness of the observation was not impaired, nor does it 
impart less instruction to us, because the precise question was not 
pending before him at the time. He need not have decided the 
point—he might have held, as he no doubt believed, that the demo- 
crats and other opponents of his administration deserved no dinner 
at all; and that the republicans should have such a dinner, every one 
as he pleased, and there the matter would have ended. He chose, how- 
ever, 45 state the result of his reflections, and to make it matter of 
record. 

But, Mr. President, it so happens that the opinions from which I 
am abont to read are not liable to the remark that they transcended 
the needful limits of the case. The right and power of the Senate to 
explore the elections of its members—the question for what reasons 
an election might and for what reasons it might not be disputed and 
denied—was the very subject to be considered. This subject, in its 
yarious ramifications, was the very matter discussed in the report of 
the committee, and in the “views of the minority.” The case occupies 
more than a hundred crowded pages. It was elaborately considered, 
and tenaciously contested at every step. It encountered all the forms 
of parliamentary scrutiny, and all the doubts conflicting minds conld 
start. The committee which had charge of it consisted of Mr. Poin- 
dexter; Mr. Rives; Mr. Frelinghuysen, the ancestor of a Senator who, 
holding now one of New Jersey’s seats, illustrates one of New Jersey’s 
greatest names; Mr. Wright—Silas Wright, of New York; in the 
shadow of whose massive name I am willing to stand on a constitu- 
tional question; and Mr. Sprague. Two reports came from the com- 
mittee—reports conflicting upon certain points, but concurring upon 
the question which occupies the Senate now. Who sanctioned these 
reports? They were approved by Calhoun, Clay, Clayton, Ewing, 
Leigh, Mangum, Preston, Sonthard, Webster, and the rest. After full 
discussion in committee, after debate in the Senate, this group of 
almost matchless men concurred in fixing the bounds of the Senate’s 

wer under a clause of the Constitution; and now we are told that 
it is hardly worth while to read what they thought, because neither 
Mr. CALDWELL nor the facts of Mr. CALDWELL’s case were before 
them. 

I ask the Senate to listen to a few passages—first from the majority 
report: 

The Senators from each State are equal in number, and cannot be increased or 
diminished, even by an amendment of the Constitution, without the consent of the 
States respectively. They are chosen by the States as political sovereignties with- 
out regard to their representative population, and form the Federal branch of the 
national legislature. The same body of men which possesses the powers of legislation 
in each State is alone competent to appoint Senators to Congress for the term prescribed 
„„ of this duty, the State acts in the highest sovereign capacity, and 
the causes which would render the election of a Senator void must be such as would de- 


its character and organization, and whose members hold their appointments from and 
represent the States as political sovereignties. 
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The report, further on, proceeds: 

Your committee having regard to these rules 

Those just read among others— 
as applicable to all contested elections in the Sonate, proceed to apply them to 
the case now under consideration. i 

The Senate will see that, instead of regarding the matter treated of 
as foreign to the case before it, the committee plainly says that the 
case depends upon the “rules” enunciated. f ; 

Silas Wright and Mr. Rives dissented, not from the principles or 
doctrines I have read, but from their application and result in the 
case then in hand, and, in his dissent, Silas Wright, speaking for him- 
self and for Mr. Rives, says: 

D, Ù supposed by the majority of the commi: ed bribery 
eee den i hee always 1 — 5 that a 8 legislative fore 
who should accept a bribe was punishable for the crime, but he has never piap petar d 
nor does he now understand, that the vote of the member given under the corrupt 
in, vitiated the proceeding voted upon, or rendered either void or voidable by legal 

ljudication such proceeding. The member bribed is still constitutionally and legally 
a member of the body notwithstanding his sp e and retains all his rights and 
all his powers as a member, until conviction for the crime ouats him from his seat. 

Mr. President, where is the authority, where is the argament to 
refute the principles there laid down and aflirmed by a weight of 
authority more than respectable, more than persuasive 

But we are asked,“ Is there no remedy for bribery ; does no storm 
slumber anywhere with power to burst upon the heads of those who 
profane elections and buy seats in the Senate? Shall we fold our 
arms and sit quietly by, while corruption stalks high-headed in the 

ublic way!“ The honorable Senator from Indiana mused in this hope- 

ess strain: 

If there be no power either in the Senate or in the State legislature to inquire 
whether an election has been procured by bribery or fraud, then the evil would be 
irremediable, however and wicked the instance; and if such be the position 
of the Senate, it is perhaps the only legislative body in the civilized world in such 
a helpless condition— 

a lament, the refrain of which came back yesterday from the honor- 
able Senator from Ohio, [Mr. TutrMan.] This is gloomy, to be sure; 
but let us cheer up; the case is not so sad after all. 

Remedies are not wanting. First, the States may and should enact 
laws to indict and punish, nay, they may execute, the man who gives 
or takes a bribe. Is there anything in the Constitution to prevent 
capital punishment from being inflicted in such cases? 

Mr. HOWE. Nothing that I know. 

Mr. GONKLING. The Senator from Wisconsin says that nothing 
that helknows; and what he does not know I will not try to find out. 
[Laughter.] 

We are appealed to for remedies. First, I repeat, the State has 
power to deal with and punish every actor in a transaction of bribery, 
not more the member of its own legislature who accepts the bribe, 
than the expectant member of the Senate of the United States who 
offers it. Secondly, Congress may do the same thing, and Congress 
may disable the briber, too. The two Houses of Congress have power, 
under the Constitution, to enact astatute under which every man who 
in a senatorial election offers a bribe (whether he succeeds in buying a 
Senatorship or not) may be punished; a statute which shall disable a 
briber to sit in this chamber, though he be crowned with election 
piled upon election as long as his life lasts. Thirdly, the Senate may 
expel a member guilty of bribery, the facts bringing the case within 
the jurisdiction of the Senate. All, or either of these three remedies, 
will remove the offending member. Either of them will vacate the 


eat. 

Mr. FERRY, of Connecticut. May I ask the Senator a question? 

Mr. CONKLING. Certainly. 

Mr. FERRY, of Connecticut. There is one point, in regard to which 
I should like to hear the opinion of the Senator from New York. Sap- 
pose that the Senator-elect at the time of his election was abroad, 

new nothing of the election, but that parties in his State, having 
purposes of their own which they believed him best qualified to sub- 
serve in the Senate, bribe a controlling majority of the legislature, 
and thus secure his election; as the law now stands, is there any 
mode of depriving him of the right of taking his seat and maintain- 
ing it in the Senate! 

Mr. CONKLING. A pregnant question—a question which sifts and 
tests some of the arguments we have heard; arguments which 
strangely insist that in dealing, not with the offender but with the 
election itself, and judging whether the action of the legislature was 
valid or void, our judgment must stand or fall with the privity or 
complicity of the candidate himself. 

If we can inquire into the election on the ground of alleged bribery 
in the State legislature, it is, upon that question, matter of legal in- 
difference whether the money was paid by the candidate himself, or 
whether, he being beyond seas, some officious and corrupt partisan 
employed money for him. When we deal with the Senator-elect, and 
try or expel him, the all-important question is, was he particeps 
criminis? But when we are dealing with the election alone, it mat- 
ters not, in my view, in the absence of a statute vitiating it, whether 
the bribery was with money paid by a candidate, or by a railway 
or ferry company, a free-trade league, or drawn from the contribution- 
box of the poor. 

It follows from this that the question of the Senator but presents in 
another form the case before us. 

This branch of the inquiry embraces the power of the Senate to 
inquire into the motives of members of a State legislature, be the case 
the enactment of a law, the choice of a Senator, or the ratification of 
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a constitutional amendment; and if the power cannot be found in 


the case of Mr. CALDWELL, it cannot be foand in the case put by the 
Senator, unless the supposition of a larger number of votes being 
east from venal inducement alters the question. 

Mr. FERRY, of Connecticut. Then the Senator will answer my 
question in the negative—that there is no mode under existing law in 
the circumstances which I have supposed by which the member thus 
elected would be prevented from occupying his seat in the Senate. 

Mr. CONKLING. I answer that if there be no constitutional pro- 
vision or statute in the State affecting the case; if there be no statute 
of the United States providing for it; if the member elected so stands 
that the expulsion clause of the Constitution does not touch him; it 
is not easy to see how judicial power could mend the matter. 

I will tell the Senator from Connecticut of the only absolutely 
effectual remedy for such dire debauchery—it is public virtue. You 
may multiply statutes until you have piled Pelion on Ossa; Paul 
may plant and Apollos may water; we may rend our garments and 
rend the Constitution; but unless the effort is rooted in the public 
conscience, it will fail and perish. Look at England, honeycombed 
with bribery, every parliamentary election a carnival of frand and 
venality from Cornwall to Northumberland; and then look at her 
jurisprudence, bristling with fierce and sweeping statutes. 

I turn now to an idea advanced by the Senator from Georgia, [ Mr. 
Norwoop,] who yesterday delivered his views so clearly and so 
well. He said, and the Senator from Ohio [Mr. THURMAN] after- 
ward strove to add force to the suggestion, “Is it not absurd to hold 
that a man who has been guilty o buying votes to elect him to the 
Senate, shall be admitted as a Senator, and then shall be expelled ? 
way mao keep keep him out, instead of putting him out after letting 

im 

Can such an argument be really intended for lawyers? Is it to 
instruct the court, or to amuse and daze the spectators? The as- 
tute Senator from Ohio seemed not to have his mind or his eye on 
the Senate, for he said that the people were not metaphysical enough 
to understand snch a doctrine. He underrates the people, I think. 
Is the Senator himself so metaphysical as to understand how, sit- 
ting upon the bench, he might adjudge a man and woman to be 
man and wife, in law and in fact, and afterward proceed to divorce 
them? Why not say they are not married, and done with it? Why 
say they are married, and then say they shall not remain man anil 
wife? The absurdity charged is in admitting that an election of 
a Senator took place in Kansas, and then proceeding to consider 
whether Mr. CALDWELL shall be expelled or not. I would do just this. 
If it be absurd, make the most of it. 

I call no argument made in the Senate absurd, but one thing I do 
know: it is not true, it cannot legally be true, both that Mr. CALD- 
WELL was not elected, and that we may expel Mr. CALDWELL. The 
two things cannot exist together; they deny and destroy each other. 

Mr. NORWOOD, Will the honorable Senator pardon me for one 
moment ? 

Mr. CONKLING. Certainly. 

Mr. NORWOOD. - The answer to the case of marriage which he 
suggests, in my judgment, is this: No divorce is ever granted by a 
court, as the honorable Senator knows, as a question of law, until the 
fact of marriage is established; and when that fact is established, 
then the court proceeds to adjudge whether a divorce will be granted. 
But it seems to me that is not the case of Mr. CALDWELL at all. We 
are to judge of the fact as to whether Mr. CALDWELL was entitled to 
his seat, having been guilty of bribery. I say we could judge of it 
before he was admitted. The honorable Senator says we cannot 

judge of it until after he is admitted ; that we must admit him to his 
seat, and then decide the question of bribery, and, if he is guilty, expel 
him. Suppose a member presented himself here who was under a 
disqualification under the Constitution, and that fact was brought to 
the knowledge of the Senate, should we have to admit him, and then 
vacate his seat? ae a there was any other act for which you 
would expel him, and that was brought to the knowledge of the Sen- 
ate, I ask, does it comport with reason that you are first to admit him 
to his seat in order to get jurisdiction over him to expel him ? 

Mr. CONKLING. The Senator from Indiana, the chairman of the 
committee, informed us in a carefully written speech with which the 
discussion began, that in his opinion this case is cognizable in two 
ways—that we can either hold Mr. CALDWELE’S election void because 
he never was elected, or we can expel Mr. CALDWELL. 

Mr. HOWE. Because he had not been. 

Mr. CONKLING. Let me deal with this claim of duplex jurisdic- 
tion fora moment. Do the States nominate Senators for us to con- 
firm or not as we choose, or do the States themselves choose Sena- 
tors? If the States choose Senators, how can we at our option in 
one and the same case say that a Senator was elected, or, if we please, 
that he was not elected? Such a doctrine commits the election abso- 
lutely to the will and caprice of the Senate; it does more, it does 
worse, for it affirms that, in the exercise of our will and caprice, we 
need have no reverence for truth, or even for consistency in error. Is 
not this amazing? With the facts and the law before us, we may, if 
we please, decide that Mr. CALDWELL was not elected, or, if we please, 
we may decide that he was elected, or we may decide both ways at 
the same time! Such, in effect, is the position maintained. 

The Senator from Indiana says, first, that Mr. CALDWELL never 
was elected. If that be true, can we expel him? No, sir; the case 
is then at anend. The Constitution ordains that the Senate may, 
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“ with the concurrence of two-thirds, expel a member”—a member, 
not a page, not the g an intruder, visitor, or 
stranger; you can expel no man unless he isa member. He is not a 
member unless he has been elected. There is but one way known 
ances men in which a man can become “a member” of the Senate, 
and that is, being chosen by the legislature of a State. 

If Mr. CALDWELL was not elected, can we elect him; can we ratify 
or validate his election if it is not good in law or in fact? Can we 
say, he was not duly or legally elected, but we will treat him as elected 
for the purpose of expelling him; we will hold him up while we 
knock him down? No, sir; one of two things is true: either Mr. 
CALDWELL was elected to the Senate, or else we have no power to 
expel him. Instead, therefore, of its being absurd to admit a man on 
the ground that he is elected, and then to turn around and expel him, 
his admission is a condition-precedent to his expulsion, and indis- 
pensable to it. Is this absurdity ? 

It bas been said, further, suppose a man, after his election to the 
Senate, be convicted of bribery, alleged to have occurred in his own 
election, and the record of conviction be laid before us, would it not 
be absurd to admit him to his seat, and then consider his expulsion ? 
The Senator from Ohio promised—a promise he has never found time 
to redeem—to show us that in expelling a man for bribery, if the 
bribery took place in his own election, we must investigate the mo- 
tives of the members of the legislature, and impute the bribery to 
them. It is a great loss not to have heard this argument; as a feat 
of logic, it must have been past praise. 

The grounds on which a Senator convicted of felony might be ex- 
pelled, seem easily visible. Conviction of infamous crime, establishes 
the guilt of the convict, and attaints and disgraces him; if he be a 
Senator, his disgrace affects the Senate, and the Senate may perform 
a lustration by expelling him. If a record of a competent court in- 
forms us that one chosen to the Senate has been found guilty of 
bribery, how does it matter, in respect of the power to expel him, 
whether the bribery occurred in one proceeding or another? Suppose 
he bribed the speaker of the house to make some decision that would 
aid him; suppose he bribed a judge to render a judgment, having no 
reference to any election—would not the record of conviction in either 
casg sustain a resolution of expulsion as well as if it attested the 
bribery of a member to vote for the briber? Suppose the claimant of 
a seat in the Senate had been indicted and convicted of murder after 
his election; would our right to expel him hinge upon the question 
whether his motive in the murder was to get rid of a rival who might 
stand in the way of his senatorial aspirations ? 

Mr. NORWOOD. If the honorable Senator will pardon me, that 
was not my position. I suppose he is referring now to the remarks 
of the Senator from Ohio. 

Mr. CONKLING. Yes; to the Senator from Ohio, in part. 

Mr. NORWOOD. I ask the honorable Senator, in the case he sup- 
poses, if the murder was committed after the election, and the party 
was convicted, and we had the record here when he presented him- 
self to the Senate, would he hold that that man was entitled to a seat, 
and then, after he was seated, expel him for the murder! 

Mr. CONKLING. No; I should not hold he “ was entitled to a 
seat ;” I should hold he was elected, and could be expelled from his 
seat. 

The Senator’s question but caricatures a little more broadly than 
anything has yet done, the argument necessary to support the reso- 
lution now on our table. 

Have we drifted so far from our moorings, are we so lost to legal 
sense, that two opinions can be found among lawyers upon such a case 
as the Senator proposes? Let me state the case: A record of convic- 
tion comes tothe Senate, showing that a man who has been elected a 
Senator has committed marder, and the Senator from Georgia wants 
to know whether it would not be right for the Senate to declare 
that the Senator was not elected rather than to expel the convict. 
This is only the logical climax of the arguments required by the 
resolution before us. Would not the pages of the Senate laugh, if we 
should hold that, because a man was convicted of a murder three 
months after his election, therefore he never was elected at all? 
What have the two things to do with each other? You might as well 
say if a Senator comes here with the small-pox or the delirium-tre- 
mens, we shall not expel him, but we must decide that he never was 
elected. I dismiss as fallacious the doctrine that the power to deny 
or avoid an election, and the power to expel, are alternative or con- 
vertible pos optional with the Senate, and applicable to the same 
case at the same time. 

Mr. NORWOOD. I hope the honorable Senator will not 

The VICE-PRESIDENT. Does the Senator from New York yield 
to the Senator from Georgia? 

Mr. CONKLING. The Senator was so courteous yesterday in yield- 
ing to a question from me, that I cannot refuse to yield to him; but 
my remarks are already so wearisome in length, that I will thank 
him to be brief. 

Mr. NORWOOD. I simply wish to explain to the Senator what 
my position is on the question he is now discnssing. I tried to make 
it clear, if I did not do so, yesterday. I understand his position to be 
this: that if Mr. CALDWELL procured his seat here by bribery, he can- 
not be prevented from taking his seat, notwithstanding that fact were 
known to the Senate just as well when he presen himself as it 


would be known by the report of an investigating committee after he 
was sworn in. Now, the case of murder may be applicable as well as 


bribery ; but we will go back to the case of bribery; in other words, 
we have a case upon which the Senate would feel itself justified in 
law in expelling 

Mr. CONKLING, May I interrupt the Senator? Would it not be 
equally agreeable to him to allow me to conclude, and then submit 
his argument? The Senator will see that if he injects an argument 
into my remarks, tedious already, they may become unpardonable. I 
would not misstate the position of the Senator, and if I have miscon- 
ceived him, I beg him to set me right hereafter. 

I question the argument which insists that the crime for which a 
member may be expelled, need be part of the res geste of his election. 
Had Mr. CALDWELL shot down a man in Kansas last year, had he been 
indicted for homicide and convicted, had that record been laid before 
us, our power to deal with him would, I think, begin and end at the 
same point, whether the homicide grew out of his election or not. If 
we could expel Mr. CALDWELL for shooting a rival, we could expel him 
for slaying any human being whom the law had in its keeping. In 
either case, his turpitude would be the ground of his expulsion, and 
the effect of the record would be to fasten the turpitude upon him. The 
connection of the act with his election, could, at most, be material only 
upon the question of our jurisdiction of it and of him. 

I proceed now to inquire how and of what the Senate may judge 
in respect of the admission of its members. 

First, of the “return:” Is it from the authorized source? Is it genu- 
ine? Is it sufficient in form and substance? Was it obtained by 
frand or duress? Of all these it is our right to judge. 

Secondly, “qualifications:” what are they? They are residence, age, 
and nine years’ citizenship, and they are nothing more. This is so 
stated by the Senator from Indiana, [Mr. Morton,] the Senator from 
Ohio, [Mr. THuRMAN,] the Senator from Missouri, [Mr. SCHURZ; ) but 
the Senator from Vermont, [Mr. MORRILL, ] some days ago read us a 
written opinion, in which he says he is going to vote to declare that 
Mr. CALDWELL was not elected, because Ar. R has not, as he 
thinks, the “ qualifications” of a Senutor. To do the Senator from 
Vermont no injustice, I read from his opinion. He says: 

To assert that the Senate cannot judge of any qualifications save those particu- 
larly mentioned in the Constitution—of age and citizenship—would force the ad- 
mission and retention of lunatics and idiots. 

Mr. President, the choice of a lunatic to the Presidency of the United 
States, should it ever happen, may try the strength and flexibility of our 
Government. If men shall ever succeed in putting off upon the Amer- 
ican people, a candidate for the Presidency insane before the election 
takes place, a serious juncture will be reached in the nation’s life, 
Being elected, a madman could not take the oath of office; he would 
have no legal will or mind. He could not resign the office. It was 
held, in a learned and able opinion given by Mr. Cashing when Attor- 
ney-General, and has been generally accepted, that a lunatic, or one 
non compos, cannot resign an office. He could not sign laws, or veto 
them. He could not act. The House of Representatives could not 
impeach him, because insanity is not a crime or misdemeanor. It 
would be impossible to appoint a regency, as England did for George 
III, because our Constitution knows no regency. The Constitution 
declares that— 

In case of the removal of the President from office, or of his death, resignation, 
or inability to discharge the powers and duties of the said office, the same shall de- 
volve on the Vice-President. 

Passion, folly, blindness, or concealment and imposition practiced 
upon the nation, may yet name a madman for the presidential chair ; 
and then shall he be seated, and who, with tho acquiescence of grap- 
pling parties and factions, shall settle all the questions to arise? 

But no such danger lies in wait for us. Under the power to expel, 
we can remove from the Senate any member smitten with physical 
or moral infection, or who cannot or does not observe the rules of 
the Senate, and act as a member. A man who enters this body with 
delirium-tremens, constitutionally “ qualified” though he be, is the 
subject of expulsion. He who comes with small-pox, he who comes 
a raving maniac or a driveling idiot, though elected and qualified, 
and because elected and qualified, and so a member of the Senate, may, 
with the concurrence of two-thirds, be expelled. And yet the Sena- 
tor from Vermont is going to vote for the resolution to deny and 
unsay an election, grounding his vote upon the belief that Mr. ČALD- 
WELL is lacking in the “ qualifications” of a Senator. 

Jacob Collamer, the predecessor of the Senator, standing just where 
I do now, delivered an argument not yet forgotten by those who 
heard it, vindicating the power of Congress to enact the“ iron-clad 
oath.” The purpose of his argument was to show that to prescribe 
an oath to be taken by Senators, was not to require any “qualification,” 
or to add a jot or tittle to the qualifications set down in the Consti- 
tution. It has always been admitted that if the test-oath could be 
deemed a qualification to be exacted of members of either House, it 
would conflict plainly with the Constitution. The only argument on 
which it stands is, that it imposes no qualification whatever. The 
honorable Senator from Ohio [Mr. THURMAN] holds that the iron-clad 
oath violates the Constitution, and he will confirm me in saying that 
he so holds because he thinks it attempts to prescribe or add a quali- 
fication. He nods assent. Every lawyer will agree that the test-oath 
statute is void if it goes to the question, who is eligible to be elected 
to a seat or to be returned to the Senate. 

It may have been forgotten that the late Senator from Illinois, the 

redecessor of my distinguished friend before me, [Mr. OGLESBy, ] came 
bare, followed by a protest, signed by nearly half tho legislature of 
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the State, against his being admitted as a Senator, because Illinois 
had imbedded in its fundamental law that no man who had been 
elected judge, should, during the judicial term, be chosen Senator, 
and that all votes given for him shonld be absolutely null and 
void. The Senate brushed aside the protest, because the Constitu- 
tion of the United States, the sole authority, states the qualifications, 
and all the qualifications, to be exacted of a Senator. The same thing 
happened, I think, in the case of Mr. Doolittle, who came from the 
State of Wisconsin. Still, despite the indisputable reasons to the 
contrary, at least one Senator will, as he declares, vote for the pend- 
ing resolution, upon the ground that Mr. CALDWELL, for deficiency in 
“ qualification,” is not a member of the Senate. Such a vote will, per- 
haps, best accord with the challenge of the Senator from Ohio to so 
vote as to display courage. 

Thirdly, the Senate is the judge of the “election.” What matters 
may this judgment embrace? Is there a State “in proper practical 
relations with the Union?’ The latter words, are Mr. Lincoln's. Is 
there a legislature? This is one of the questions touching the cre- 
dentials from Louisiana, now lying on the table. Was the act done! 
Was the choice made? And here we may inquire for fraud and 
duress. If, as the Senator from Indiana [Mr. PRATT] suggested, a file 
of soldiers marched into the legislative hall in Kansas, and, at the 
point of the bayonet, demanded and coerced the election for Mr. CALD- 
WELL, I agree with him, we can inquire into it; and the fact being 
found, it would follow that no election took place; there was no act, 
because no consent and no will, I need not tell my friend from In- 
diana the difference between that case and one in which there was 
will and consent, and the act done, and nothing left to inquire about 
except the motive for the act. 

Mr. PRATT. Will my friend from New York allow me to ask a 
single question ? 

r. CONKLING. Certainly. 

Mr. PRATT. If the election is void in the case that I put, of vio- 
lence of a squad of soldiers overruling the judgment and will of the 
members of the legislature, it is because their will was led astray by 
the employment of that violence. 

Mr, CONKLING, I beg my friend’s pardon; just there the road 
forks. It is void for a different reason. If my friend offers a deed in 
court, and I attack it by showing the signature to be the signature of 
a raving madman—mad when he signed it—will the Senator say that 
the court should decide the deed void or voidable because the will of 
the grantor was led astray? Nos sir; the court would avoid it because 
the grantor had no will to he led astray. Will the Senator say if the 
man who signed the deed was under the influence of chloroform or 
drink, if something had been put into his month which took away 
his brains, and he knew not what he did, that the act would be avoided 
because his will was led astray? It would be void because no will 
was exerted. So, when my friend puts the case of a man, upon pain 
of death, casting a vote or signing a deed with a halter round his 
neck, or a dagger at his breast, or a pistol at his head, the act is void; 
the surrender by my friend of his money to a foot-pad or a robber, 
who demands it revolver in hand, is void in law, not because his will 
is led astray, but because he gives up his will to save his life. In 
such cases no alternative is presen to the mind; there is no free 

ency, no exercise of judgment, will, or choice; there can be none. 
Volition is wholly absent, and the act is in law and in reason not done. 

In exploring the legality of the action of the legislature, we may 
inquire, did intruders and usurpers participate and control the elec- 
tion? If intruders acted under color of membership, the Senator 
from Indiana and the Senator from Ohio hold that we cannot inquire 
into it, no matter how bald or brazen their pretension. How, Mr. 
President, can this right to inquire be denied upon the argument of 
this report? I read from the speech of the Senator from Indiana: 

The Senate has no power to inquire whether individual members of the legisla- 


ture have been lawfally elected, use each house of the 1 ature is invested 
with like power to judge of the elections and qualitications of its own members. 


The Senate has no power, he says, becanse the State legislature has 
the power! Is that the reason? Is concurrent jurisdiction impossible? 
Our jurispradence is full of instances of concurrent jurisdiction be- 
tween the General Government and the States; the fact that the States 
may do a thing, ipso facto proves nothing against the right of the Fed- 
eral authority to do it also. Take counterfeiting the coin: has not the 
State of Indiana power to punish it; has not the United States the 
power also? This argument will not do. The State may punish Mr. 
CALDWELL for the acts charged against him now, but it does not follow 
that our right to deal with him is thereby lessened. 

Suppose the State legislature does not and will not inquire who 
participates in its proceedings, enough members being bri to re- 
fuse inquiry, although they know that seats are held upon forged cer- 
tificates or upon no certificates at all, and suppose the man sent here 
by such a legislature were waist-deep in the proceeding, we cannot, 
we are told, inqnire and judge the election void, though twenty men 
took part, with no more right to do so than yon, sir, have to occupy 
the British throne. Why may wenotinquire? Where is the authority 
for it? I asked the Senator from Ohio, and he replied that I knew as 
well as he. I ask again where is the authority holding that we may 
not inquire whether intruders sat in the legislature of Kansas, and 
dominated and debauched it? I, too, must admit that we cannot in- 
quire of the intruders seated under color of membership; but I admit 
it only in submission to reasons and principles equally to the ac- 


tion proposed in the present case. What authority says that we may 


not inquire into the membership of the ny, errs and yet says that 
we may inquire whether members of the legislature were influenced 
by one motive or another? Show me authority for one, and I will show 
you anthority for the other. 

the recorded sayings of those who have treated these subjects, 
we find classified together in the same breath, as identical in the rnles 
which govern them and place them beyond our reach, the tenure by 
which the individuals composing a legislature hold their seats, and 
the motive, pure or imp by which they are influenced. Whoever 
insists upon these authorities, must accept them as they are, and as 
they weave together in one web the limitations they impose. If we 
regard these teachings, the right of a member of a legislature to vote, 
and his reason for voting, are alike sealed books to us. Dismissing 
the authorities, if we admit that we may go into the legislature of 
a State, and ask whether one man voted from passion, another from 
hope, and a third for gain, why may we not ask also whether other 
men in the same logia ture who cast the die of the election, sat 
there with no semblance of right, mere shameless pretenders and 
us rs? If one chosen to the Senate, bribed ten members of the 
legislature to absent themselves and allow intruders to sit in their 
seats and wield their powers; if he also bribed yet other members 
to refuse to inquire into this wrong, and thus won his election, we 
are told we must accept all this; we cannot enter the sacred portals, 
because we cannot pass the boundary between State and Federal 
power. Is this reason, or is it sophistry? 

But when we enter the labyrinth of motive, with its whited sep- 
ulchers, its blasted effigies, its false inscriptions, its backward foot- 
prints, its solemn mockeries, its weird glamour—what Ariadne shall 
give us the clew? Motive! Will mistake or surprise do? A can- 

idate is pledged to be a tariff man in a State where the tariff ques- 
tion overtops all others; he is elected upon a direct promise given 
to the members who vote for him that he will favor a high pro- 
tective tariff in every emergency ; being elected, he throws off the 
mask, and reveals himself as an open free-trader, Will that avoid 
his election? A candidate is represented to be safe, sensible, and 
wise, but after the election it turns out that he was incurably in- 
sane, and known to be so by those who for pay and promise of office 
urged members to vote for him; is he not elected if he received®tho 
requisite votes ? Ruperts a candidate at heart a traitor, and there 
are traitors in the legislature, and they plot together that, when 
elected Senator, he shall assassinate the President and blow up the 
Capitol, with all its statues and unique treasures of art, and he is 
elected because of this conspiracy, would his election dissolve when 
looked at by the Senate, or must we deal with him, if at all, under 
our power to expel a member? 

“The will of the member must be corrupted,” we are told. Let 
us see. If a member is threatened with revenge or ruin, and his 
vote is so controlled, will that do? Ifa . or pnd ent is 
brandished over him, until he sees bankruptcy for himself and starva- 
tion for his family, will that “ corrupt his will,” or will he still be an 
anointed free agent, exercising the delegated power of his State, 
whose vote is conclusive upon us ? renny upon a debt is promised, 
when lenity upon a debt may be the difference between prosperity 
and ruin. A note is indo: „or a loan of money made; will these 
“ corrupt the will?” A man seeking votes for the Senate, hints darkly 
to a member of the legislature some secret of his family, something 
which would mildew the reputation of the living and murder the meni- 
ory of the dead, and the member says, “I dare not brave you; I 
would rather surrender my preference than that yon should soil my 
name ;” would such an approach “ corrupt his will ?“ A man . 
his vote, threatens to contest a member's sent, to charge him wit 
bribery, and to disgrace him, unless he gives him his suffrage; would 
that corrupt the will?“ A candidate who has established a news- 
paper—and we are told it is proper for even an unfit candidate to 
pay $5,000 to a newspaper to magnify and puff him—a candidate, 
with a newspaper or newspapers in his interest, promises a member 
to write him up and make him famous and immortal, or threatens to 
write him down and blast his character—to procure newspaper cor- 
respondents to associate him with crimes of which he never heard, 
and the member says, “ Rather than face a hurricane of filth, rather 
than such a storm should whelm me, I will vote ;” would that “cor- 
rupt his will?” Hope of advantage in politics, or business, or matri- 
mony; hope of getting a bill through Congress, or a pension, or an 
appropriation for the improvement of a harbor; would these “corrupt 
the will?” Log-rolling, as it has come to be called, a proceeding in 
which a member of the legislature might say to another, “I will vote 
for your candidate for Senator, if you will vote for my bill ;” would 
that “corrupt the will!“ 

In all these instances, if we go to the root of the question, the will 
is controlled, the mind is warped, the consent is trammeled, the vote 
is captured, the point is gained, as much asif so many pieces: of silver 
were counted down. 

Such causes, operating upon the mind, are as many as the leaves of 
the forest or the sands of the sea. Which of them is worse? In each 
instance the member would vote selfishly ; but the measure of his 
fault, is known only to the absolute intelligence, which, penetrating 
the sordid heart of man, can analyze that black drop there locked 
up, called Motive. š i 

To see a subject thoroughly, it must be turned in different lights. 
Let me present in another aspect the question whether the legislature 
of Kansas elected ALEXANDER CALDWELL. 
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Suppose an act of Congress forfeited an election to the Senate pro- 
cured by bribery, and punished for felony whoever should obtain an 
election by bribing members of a legislature. Should Mr. CALDWELL 
be indicted under such a statute, it must be alleged in the indictment, 
and proved on the trial, that his election did take place, and was so 
procured and brought about. In such a case, no counsel would trifle 
with the court by saying his client must be acquitted because there 
was no election or only a null election. Yet here we sit, hesitating 
whether in truth the historical event has beac areas which would be 
23 foundation of the indictment under the statute I have sup- 


But another pre is given us. The House, in judging of elections, 
throws out bri votes, and its power to judge is in the same clause 
of the Constitution with ours; ergo, both Houses must judge by 
the same modes and to the same extent. The pioneer in this 
doctrine is the honorable Senator from Georgia, [Mr. Norwoop.] 
Two Senators have adopted it in debate, but in the “views of the 
minority” in the case of Mr. CLAYTON,it appears first. Let us 
consider it. Suppose the Supreme Court had n charged by the 
Constitution to judge, in respect both of the Senate and the House, of 
the elections, qualifications, and returns of members; it would not 
be argued that in each House the judgment must be by the same 
rules; it would be plain that each House must be judged by the 
rules applicable to that one. Suppose in this same clause of the 
Constitution the Supreme Court had been empowered to judge of 
the appointment, qualifications, and commissions of its own mem- 
bers ; surely the court could not judge by the same methods and to 
the same extent as the House of Representatives. Suppose, using 
the very words of the Constitution, you give power to the Regents 
of the Smithsonian Institution to judge of the election of members 
of that board; they could not proceed as the House proceeds. The 
power to judge given by the Constitution is attributed to each House 
mutatis mutandis. Do lawyers doubt this? It is attributed to each 
House for the use of each House, taking into account the difference 
inherent in the two Houses, and in the thing they have to do. 
Were this otherwise,the result would be an absurdity. It is not 
possible to assimilate or identify our province of judging with that 
of the House. The House inquires, first, were the officers of election 
legally authorized and qualified? This is the very first inquiry ad- 
dressing itself to the House. Secondly, were those who voted legally 
authorized and qualified? Both these things, we are told by the advo- 
cates of the pending resolution, we cannot do. These are the very things 
we may not do. First, wecannot inquire whether the presiding oflicers 
who conducted the election in the legislature, were legally elected or 
empowered; we are estopped to so inquire; and, secondly, we cannot 
inquire whether the men who voted, were verily members or voters. 
The House inquires, were those who voted residents ; were they citi- 
zens; if claiming to be naturalized, were their naturalization-papers 
fraudulent or forged ; were they emitted the day before the election 
and stained with the color of age from the dregs of a coffee-pot, as 
thousands of naturalization-certificates have been; were those who 


fessedly estopped. 
argument that the power to judge, being conferred on the House and 
on the Senate in one and the same clause, it must, therefore, be in 
each House a power identical in its methods, its applications, its ob- 
jects, and its results. 

Then, again, we are told that “ fraud vitiates everything,” and there- 
fore we may undo corrupt elections. As a popular saying, this trite 
maxim is of some value; as a legal saying, it is far from accurate. An- 
other well-worn saying is, that “a 15 is a pound, the world around.“ 
It depends, however, upon the kind of pint, and it depends upon the 
kind of fraud, aud upon other circumstances. As an offset to this 
maxim, I offer another: Fraud vitiates nothing, except in the forum 
and in the proceeding in which it can legally be tri Inability to 
right a wrong in a particular way, may be deplorable, but, if it can 
be righted in another way, the case is not so bad after all. 

My honorable friend from Vermont, [Mr. MORRILL J gloomy in his 
views of this case, as I must think he is peculiar, says: 

By our action we must either disapprove or approve of the means by which Mr. 


CALDWELL secured his election, and, as I am unable to do the latter, I shall briefiy 
give the reasons that will govern my vote. 


Suppose Mr. CALDWELL were charged with murder or arson, and we 
were asked upon that ground to decide that no election took place in 
Kansas, could we not refuse so to decide without approving murder or 


arson? Suppose Mr. CALDWELL offered many bribes to members, and 
they were a spurned; it would hardly be said that the election was 
void, and yet, if we refused to say so, the Senator from Vermont might 
warn us that we were approving of offers to bribe, 

Mr. President, I believe the Senate to be weary; I am not weary ; 
and I should be glad, could I expect attention, to present some other 
arguments in this case. 

. STEWART. Would the Senator prefer an adjournment at this 
time, so that he may continue his argument to-morrow? 

Mr. CONKLING. I will abide the pleasure of the Senate—glad to 
proceed, or willing to adjourn. 

Mr. STEWART. I move that the Senate proceed to the considera- 
tion of executive business, 

The motion was agreed to. 

EXECUTIVE SESSION. 
The Senate proceeded to the consideration of executive business. 
After fifteen minutes spent in executive session, the doors were re- 


opened; and the Senate (at four o’clock and thirty-five minutes p.m.) 
A tee 


IN THE SENATE. 


THURSDAY, March 20, 1873. 


Prayer by Rev. J. P. Newman, D. D. 
The journal of yesterday's proceedings was read and approved. 
PRINTING OF DOCUMENTS FOR THE SENATE. 


Mr. ANTHONY. I desire to offer a resolution. I do not know but 
the latter clanse of it may come under the objection raised by the 
Senator from Connecticut, [Mr. Ferry,] and if so I will not press that 
part of it. It is a resolution that will cause no expense and no sitting 
during the recess, but will give us some information valuable for us 
to have, and will enable us to get it more easily, if we adopt it under 
the authority of the Senate, inasmuch as it must be done by a subor- 
dinate officer and cannot be done by a committee, than if it is merely 
applied for by the committee. 

The resolution was read, as follows: 

Resolved, That the Committee on Printing be instructed to inquire into the num- 
bers of bills, reports, and public documents printed for the use of the Senate, and 
their distribution, and to ny ta what changes, if any, are necessary ; into the 
practicability of supplying the public with these publications at their cost, with the 
addition of the postage to be paid upon them; and to report on the same. 

Mr. ANTHONY. I do not know but that the latter clause may fall 
within the ruling of the Chair. Ifso I will withdraw it. 


Mr. FERRY, of Connecticut. I think the Senator had better with- 
draw that aes of it. 

Mr. ANTHONY. Very well. The Senator has no objection to the 
first part. 


Mr. FERRY, of Connecticut. No, sir. 

Mr. ANTHONY. I modify the resolution by striking out the latter 
part of it, beginning with the word “ also.” 

The VICE-PRESIDENT. The Senator from Rhode Island modifies 
his resolution. The Secretary will report it as modified. 

The chief clerk read as follows: 

Resolved, That the Committee on Printing be instructed to inquire into the num- 


bers of bills, reports, and public documents printed for the use of the Senate, and 
their distribution, and to report what changes, if any, are necessary. 


The resolution was considered by unanimous consent and agreed to. 
HOUR OF MEETING. 


Mr. ANTHONY. I move that the daily hour of meeting of the 
Senate be eleven o’clock a. m., until otherwise ordered. 

Mr. SHERMAN. Say ten o’clock. 

Mr. ANTHONY. Laccept that, if it is a ble to the Senate. I 
will say ten o’clock, if the Senator from Ohio prefers. 

Mr. SHERMAN. We want to get through with business as soon 
as possible. 

Mr. CARPENTER. Say half past ten. 

Mr. ANTHONY. It is e that the hour of meeting be fixed 
at half past ten. I accept that. I want to be agreeable to all Sen- 
ators, if I can. 

The VICE-PRESIDENT. The Senator from Rhode Island modifies 
his motion so as to make the hour of daily meeting ten o’clock and 
thirty minutes a,m. The question is on the motion as modified. 

The motion was agreed to. 

RULES LIMITING DEBATE. 


The VICE-PRESIDENT. If there be no further resolutions, the 
Chair will call up the unfinished business of yesterday, upon which 
the Senator from New York [Mr. CoNKLING] is entitled to the floor. 

Mr. WRIGHT. In the absence of the Senator from New York, who 
is not in his place, I offer the following additions to the rules of the 
Senate, and ask that they be printed and referred to the Committee 
on Rules: 

That the following be added to the rules of the Senate: 

Rute —. No debate shall be in order unless it relate to or be pertinent to the 
question before the Senate, 

Rute —. Debate may be closed at any time upon any bill or measure, by the 
oe bo AAE of the Senators present, after notice of twenty-four hours to 

RULE —. All bills shall be placed upon the calondar in their order, and shall be 
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disposed of in such order unless postponed by the order of the Senate. All 
x ype orders are prohibited except by unanimous consent; and bills postponed 
shall, unless otherwise ordered, go to the foot of the calendar. 

Mr. THURMAN. Let that resolution lie over. i 

The VICE-PRESIDENT. The Senator from Ohio objects to the 
eee of the resolution. Does the Senator ask to have it 
printed 
1 Mr. THURMAN. It had better be printed. 

Mr. WRIGHT. My motion was that it be printed and referred to 
the Committee on Rules. 

Mr. THURMAN. No; let it lie over. r 

The VICE-PRESIDENT. Objection being made to its considera- 
tion, the resolution will lie over until to-morrow. The order to print 
will be made if there be no objection, 


ORDER OF BUSINESS. 


Mr. MORTON. There are several Senators who are capanna to 
speak on the pending question. The Senator from New York [Mr. 
CONKLING] is entitled to the floor, but he is not here. There are 
others, who are expecting to speak, that Ido not sce now. Perhaps 
there is some Senator who is prepared to go on now. 

Mr. CARPENTER, I move that the Senate take a recess until one 
o'clock. 

Mr. ANTHONY. I move that the Senate proceed to the consider- 
ation of executive business. r 

Mr. CARPENTER. Iwill yield to that motion. 

Mr. HAMILTON, of Maryland. If I thought the vote could bo 
taken on this question now I would say nothing upon it; but if 
there is no gentleman ready to speak upon it, I have afew suggestions 
to make in respect to the subject, and I will make them now. I have 
no desire and would not detain the Senate under other circumstances; 
but if no one else claims the floor, I will say what I have to say now. 

Mr. ANTHONY. I withdraw my motion. 

The VICE-PRESIDENT. The motion for an executive session is 
withdrawn, and the Senate resumes the consideration of the unfin- 
ished business of yesterday. 


ELECTION OF SENATOR CALDWELL. 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. Morron on the Gth instant: 

Resolved, That ALEXANDER CALDWELL was not daly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

Mr. HAMILTON, of Maryland. Mr. President, this is one of the 
most important questions, I think, that has been presented for our 
consideration since we have had a history as a nation, and it presents 
itself as well in a political as in a moral point of view. 

This grave question presents itself in a double t. In one aspect, 
it is wholly a matter of fact, having no personal relation whatever 
with any one involved in or connected with it; in the other, it is 
essentially a personal matter. In the former, it is proposed to set aside 
an election; in the latter, it is proposed to purge the Senate of a 
member considered not fit or proper to be in it, by ling him. In 
the former, a mere majority only is required to effect it; in the latter, 
a vote of two-thirds is necessary. 

‘The importance and significance of the difference between the two 
are at once seen. 

It is provided in the Constitution of the United States that— 

Each House shall be the judge of the elections, returns, and qualifications of its 
own members. 

And, again, that— 

Each House may, with the concurrence of two-thirds, expel a member. 


In the exercise of the former power, we are to judge; and that infers 
I take it for granted, that we are to judge of the facts as presented, 
upon the case, and determine their force and effect. In the exercise 
of the latter power, so unlimited is it in terms, that we may exercise 
it withont a reason or.cause, although policy and every sense of right 
would dictate, if they did not absolutely imply, that it should never 
be capriciously, wantonly, or unjustly exercised. 

It is said, and truly said, that the same powers are conferred upon 
this body and the House of Representatives to judge of the elections 
of their respective members. Both Houses are addressed at the same 
time and in the same language in that clause of the Constitution 
which grants these powers. But still is it not apparent that this 
power, so granted, to judge of the election of members, must be quali- 
tied or applied differently, as the constituencies of each House, if I may 
so speak, are so entirely and radically different? The exercise of this 
power, I admit, will be the same in both cases where the same condi- 
tion of things exists. When we get beyond this, and the very ele- 
ments of the clection change, the application of this power may also 
change. 

Members of the House of Representatives are chosen directly by 
the people; Senators are chosen by the legislatures of the States. The 
Constitution is explicit here: 

‘The Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof for six years. 

Each person, therefore, in voting fora member of the House is brought 
in his segregated and individual capacity in direct relation to that 
body. In elections, however, to this body, the legislature, not the 
members of the legislature, but the legislature as a political entity, as 
an organized body representing in this very act of choosing Senators 
the soyereign power and dignity of the State, and as the solemn act of 


the State itself, is brought only in direct relation to this body, not 
the individual members constituting the legislature, but the legisla- 
ture as an organized power speaking for the State and announcing the 
action of the State, Each State shall have two Senators. Therefore 
the action of the legislature can be the only subject for the judgment 
of this chamber in determining the election of Senators. And no 
doubt, under this power, we may inquire whether it was a legislature 
that chose a Senator or whether it was not some unauthorized body ; 
whether, as in the case of Asher and Robbins, the legislature had the 
power at the time the Senator was chosen todo it, and whether it was 
‘done according to the mode and manner as prescribed by law. 

The House of Representatives can equ inquire into the fact 
whether the persons voting for members of that ouse had the right 
to vote, but then the inquiry may extend far beyond this as the re- 
lations between the voter and the Honse will justify it. 

The difference in the application of this power to the act of a legis- 
lature in electing a Senator, and that of a person in electing a mem- 
ber of the House, may be plainly illustrated. In the case of the 
election of a member of the House, the qualifications of the voter 
can unquestionably be inquired into; but does any one pretend to 
claim the power that we can inquire into the qualifications of mem- 
bers of a legislature in order to judge and determine whether a 
choice of Senators has been made by legally qualified members? 
Can such a power as this be admitted for a moment to be vested in 
this body? Never! And why not? Because, in the first place, the 
legislature is a sovereign body, and referred to in the Constitution as 
the only body which can exercise the right of choosing Senators; and 
because, next, the legislature is the creature of the constitution of 
the State, which is an expression of the supreme will of the State, 
and organized with the power to judge of the qualifications of its 
own members, and which, too, as a primal law in representative gov- 
ernment, is indispensable to the political entity and moral beiug of 
any State. No other power can infringe upon this right and the 
body-politic remain an independent and free State. Allow any other 
power to determine who are to constitute a legislative body, and it is 
the end of a free representative government. 

Concede to this body the power to inquire as to who shall con- 
stitute a State legislature, and therefore to determine who are the 
members composing it, and you yield at once your whole form of gov- 
ernment. Admit this power, and you make this body the judge, not 
only of the election of its own members, but the judge of the elec- 
tion of members of other bodies intended to be of eqnal power and 
dignity within their sphere with our own body in its sphere and to 
be as free as we ourselves are, and with as fall powers of self-protec- 
tion as we ourselves possess as a legislative body. I think it must bo 
observed that there is a manifest qualification of the power when 
applied to the act of a legislature as contradistinguished from the in- 
dividual voter for a Representative to the other House. Therefore, 
as we cannot inquire into the qualification of a member of a legisla- 
ture, how is it that we can go behind its expressed will and inquire 
into the motives of members to ascertain the reason for it? It is the 
solemn act of a body-politic, and it is the act, the result of their ex- 

ressed will, that is the only effective thing, and thas which alone can 
fe considered, and not the segregated conduct of individuals. I can- 
not, therefore, entertaining these views, vote for the resolution reported 
by the committee declaring in substance the election to be void. 
Always disinclined, as I am, to the exercise of any power not clearly 
granted, I always regret the exercise of any doubtful power, and have 
always hitherto opposed it; and, conceding for the sake of the argu- 
ment that this is even a doubtful power now attempted to be exer- 
cised in setting aside this election, I am, from its very extraordinary 
character, and from what I apprehend to be its dangerous tendencies, 
the more resolutely opposed to it. Why not resort to a power we do 
possess in this case, the power of expulsion? Why not, rather than 
to a doubtful power, at all events a power that is contested on this 
floor as no power at all by some, however clear it may be to others, 
as the rightful exercise of an undoubted power? True, it requires a 
greater number of votes to effect results, but if the facts show a case 
for avoiding the election on account of fraud and bribery, and with 
the complicity of the Senator on trial, there can be no moral difficulty 
in asserting our undoubted power of expulsion. 

I desire to be understood in the exercise of this power of expul- 
sion. I would that it should never be resorted to but upon the strict- 
est principles, and never perverted to base uses, I would look with 
solicitude and with . upon its exercise for acts committed 
before the election of a Senator, and which the people and their repre- 
sentatives in the legislature might be sup to know before the 
election. After the election they are concluded ; the Senator-elect has 
passed beyond their power, and afterward can only be amenable to 
this Dody Bees his conduct. Happily, in the case before us we are not 
pressed beyond the reasonable exercise of our powers; the acts were 
committed in and about the election, and consummated since; in fact 
all of them being of the res geste, and because of which the whole 
thing constitutes one act from its incipiency before the election, 
through the election, and up to the time when the money was paid 
and the oath of office taken, Therefore, in every aspect of the case, 
I prefer the exercise of the latter power, and shall vote accordingly. 

It is said that unless we assert this power of setting aside an elec- 
tion, railroads and other powerful corporations and combinations may 
corrupt with impunity members of legislatures, and secure the return 
of Senators to this chamber entirely in their interest, and yet at the 
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same time the Senators themselves not be criminally cognizant of 
the corrupt means used to send them here; and thus,so far as their 
own personal conduct is concerned, not be subject to our censure, and 
perhaps ought not to be amenable to our power. 

This is an apprehended evil—indeed, I may admit that it is an im- 
pending evil; but still, prudence would suggest that we do not rush 
upon the exercise of doubtful powers, much less of those not granted, 
in order to prepare for the redress of evils not yet upon us; and espe- 
cially when we have, as in this case, the admitted power to redress 
the wrong alike committed upon the people and upon this body. I 
sensitively shrink from the exercise of a power that places the solemn 
action of a State legislature, and which it is admitted is the absolute 
right of the legislature under the Constitution, and required by it to 
be done,in the grasp of a mere majority of this body. I appreciate 
the power, and fear as much as any one the influences of railroads 
and other corporations, of capital and combinations of wealth, in 
sending Senators into this chamber; but may not, upon the other 
hand, this mere majority be approached by these powerful influences 
and combinations to unseat a member who might be obnoxious on 
account of his purity, honesty, and independence, as well as to seat 
ono in their interests? 

Examples are not wanting, even in our own brief history, to show 
that majorities are to be no more trusted here than elsewhere. 

I can well conceive, from my historical and personal knowledge and 
experience, that there are times and occasions when I would sooner 
are majorities upon the outside of this chamber than a majority 

n it. 

A mere majority to do these things, either to set aside an election 
or expel a member, may have the strongest motives to do either, while 
generally there must be a total absence of any motive, except that of 
strict right, with the two-thirds. For two-thirds.could not well be 
called upon to expel a member in order to accomplish any legislative 
object, when a majority could do it as well. 

r, President, it was not my purpose to say much upon the legal 
or constitutional aspect of this case; it was only to express to this 
chamber the views that shall regulate my conduct in giving my vote 
on this question ; but I cannot avoid here for one moment noticing an 
argano or two submitted by the honorable Senators from Ohio 
(Mr. Taunan and Georgia, [Mr. Nonwoop, ] and, if I mistake not, 
if I underst him, the Senator from Missouri, [Mr. SCHURZ.) It 
struck me that the whole tendency of their respective arguments was 
this, that there should be some body somewhere with power to act as 
the censor of the members of the legislatures of the States. It struck 
me that this certainly was the tendency of the argument of my hon- 
orable friend from Ohio. It was the sum and substance of the argu- 
ment of my honorable friend from Georgia that there should be some 
power residing somewhere to judge, determine, and correct the mis- 
conduct of members of the legislatures of the States in the election of 
Senators; and they unhesitatingly said that if there were nosuch power 
in express terms granted in the Constitution, it ought to be. But 
they asserted that that power was fully conferred upon this body 
under that provision which authorizes it to judge of the elections of 
Senators by the legislatures, 

Now, Mr. President, have we come to this? Are the States, are the 
members of the legislatures of the sovereign States of this Union, 
to pass under the censorship of this body? True, they may be cor- 
rupt; true, they may act badly—the people everywhere may act 
badly—a whole nation may act badly—but how can that be helped, 
and where but in the people themselves does the remedy lie? Are 
we to determine—are we seventy-four Senators, holding our offices for 
six years, responsible to nobody, not either responsible to our own 
States or to the people, for that period of time—to set ourselves up 
in this chaniber as censors on the conduct of members of the legisla- 
ture? Are we to go bebind their act as a body, and inquire into the 
motives of members for doing it? Are we to ask their reasons? The 
Senator from Maine is to come into my State, and inquire into the 
motives of representatives of the people there, supposed to be good 
men, and, if not, that is our misfortune. It is our misfortune if they 
are not good and pure men, and the people there ought to apply the 
remedy, as they have the power and we have not the power to do it. 
If they send impure men here, it is both a shame and a wrong, but 
the rest of the country must bear with it until rectified by the people 
or by ourselves when we can properly and legally do it. Let the 
remaining Senators hold us accountable for our legislation and per- 
sonal conduct. If we are corrupt here, turn us out; hold us amenable 
for our conduct as Senators. But let not this body, let not Senators 
outside of my State, the Senator, for example, from California, sitting 
by me, come into my State, and undertake to put the members of my 
legislature on trial, and inquire of them, “ Ho did you come to cast 
your vote for Mr. HAMILTON, or Mr. Dennis? We want to know your 
reasons. Was money given to you; was office held out to you; was 
a pistol drawn upon you; were you threatened; were you intimi- 
dated, so that under fear you cast your vote?” 

And here I will observe, speaking abont fear and duress, and 
about which so much has been said, that it must be that when it 
goes to the impressment of a legislature as a body and affects it 
as a body. I spoke abont a pistol being drawn upon a member; 
it was upon the occasion of a senatorial election, and an illustra- 
tion here. If I mistake not, that occurred in the State of Pennsyl- 
vania, that is, if my information is true, and I have no reason to 
question it, for it is very hard to beat the honorable Senator from 
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Pennsylvania [Mr. CAMERON] when either democrats or republicans 
are in power in that State, especially when the legislature is closely 
divided in its polities. We know that from experience. We know, 
or at all events are advised, that when Mr. Buckalew, lately a Senator 
here, was elected by one or two votes—there being a democratic ma- 
jority in the legislature—that a member voted with a pistol by his 
side. Now, in illustration, say upon that occasion there were fifty on 
one side and fifty on the other, and this one vote determined the 
election. Would you call that duress—and more particularly a duress 
of the body of the legislature? One man there, for the sake of the 
argument, was under duress out of the hundred, and would this give 
you the power to inquire into and set aside the act of that legisla- 
ture in the election of a Senator? And for what,if so? Because 
one man was frightened out of one hundred; he, being a democrat, 
frightened to do what he ought to have done withont any induce- 
ment or threat, while all around him were cool and calm, and never 
dreamed of hurting or of being hurt. Would you undertake to as- 
sume jurisdiction, inquire into, and set that election aside? Would 
you undertake to inquire and to determine whether that member 
voted in fear, or because he was a democrat, and therefore, in alle- 
giance to his party, voted for the democratic candidate? It would 
be both a troublesome and a delicate inquiry, and would lead to all 
kinds of assumptions of power. 

I, for one, do pron against this body coming into my State and 
trying the membersof the legislature as to their reasons or motives for 
performing a legislative function, whether from fear or from favor, for 
oflice or for money; whether from State considerations or from per- 
sonal feelings ; whether to seek vengeance or secure favor; for if your 
pees to inquire for one thing is admitted, you at once make it limit- 
ess, You may put the action of the legislature upon trial; you may 
ascertain whether it was a legislative body, and whether its action 
was in conformity tolaw. You may possibly inquire whether one 
hundred members voted or whether one hundred muskets voted in 
their stead; and this would refer to the qoos of duress, if such 
a term can be applicd to a functional legislative body. 

The honorable Senator from Missouri, [Mr. Scuurz, I for the purpose 
of establishing a distinction or principle that I cannot precisely un- 
derstand, asked a question of the honorable Senator from Delaware, 
[Mr. Bayarp,] whether the Senate was not the creation of the Consti- 
tution. Of course it is the creation of the Constitution! Therefore, 
is it not an independent body, and has it not aright to jadge of such 
things, so entirely connected with itself as the election of its own 
members? I give the substance as near as I can, not his words. True; 
but it can only judge under the powers conferred by the Constitution, 
Admit that Senators are not here in an embassadorial capacity, we 
are still here under the limitations of the Constitution, and can only 
exercise the powers therein granted; we can judge, or do any other 
thing, only so far as it is authorized by the Constitution. 

We are here to represent what? To represent the States, their 
soverei ty, rights, and powers. The Constitution says that each 
State ahal have two Senators, to do what, to determine what? To 
do and perform all acts and things as prescribed and required to be 
done by the Constitution, and nothing besides. The States did not 
send us here, nor does the Constitution give us the power, to sit in 
judgment and decide who composed the members of a legislature, and 
much less their reasons for any action, however absurd or wrong it 
may appear to be. 

If the Constitution fails because of the corruptions of the people, 
our form of government fails, and all is brought to a disastrous end. 
If we cannot get along under the Constitution without undertaking to 
uproot and upturn all our previous ideas connected with its limited 
powers, let us acknowledge the failare, and let us set to work to make 
a different and a better one if we can. If this power ought to exist 
to hold in check and correct the corruptions of the people or their 
representatives, lot us make it; let us have it amended, and iet us 
have it fixed that we are to sit here as censors upon the acts and con- 
duct of the members of our legislative bodies in the States. Then let 
us have full powers to judge and determine reasons, motives, conduct, 
everything. This being a body respensible to no one for six years’ 
duration, it may be able, I have no doubt, in the opinion of some, to give 
as fair an examination and as impartial a judgment as even Cato the 
censor did. But so far as I am myself concerned, I never would give 
to this body, or to any other, such a power over the members of the 
ky maga of sovereign States. Such a power would be consolidation 
itse 

Ihave thus briefly commented, and in a very imperfect manner, 
upon the legal part of the case. Now let me turn my attention to 
its moral condition and political relations. 

Mr. President, this is a most painful duty we are now obliged to 
discharge as Senators, I know the Senator upon trial. Our relations 
have been friendly and pleasant, and his deportment and conduct 
upon this floor have been unexceptionable. His great misfortune in 
his aspirations for a seat in this chamber was that his plane of 
thought and feeling did not rise higher than the atmosphere of Kan- 
sas, The testimony shows a horrible condition of things there both 
in a moral and a political sense. 

The honorable Senator from Illinois [Mr. LoGan] has criticised, and 
I am not here to say that he has unfairly criticised, the character and 
testimony and conduct of some of the prominent witnesses against 
Mr. CALDWELL, and has denounced them as bad, corrupt men, wnal 
unworthy of belief. But however bad and corrupt these men may 
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be, the trouble of the Senator on trial is that they were his associates 
and friends, or at least co-workers in this matter; and it is admitted 
by him that he paid $15,000 to one of them, Carney, and a written 
agreement to that effect was executed and delivered, under a contract 
that he, Carney, should not be a candidate for this seat. It is also 

roved, by a friend of Mr. CALDWELL, Mr. L. Smith, that an additional 

„000 went to Carney, in the shape of expenses, making $22,000 alto- 

rether, though Carney, while admitting the payment of the $7,000 by 

r. CALDWELL, denies that he got it. All this, in itself, is not only 
sufficiently culpable, but it tends to pive tone to the other testimony, 
touching the purchase of members of the legislature themselves, how- 
ever unsatisfactory it might be, standing alone; for one cannot well 
resist the conclusion that a person who would buy off a candidate 
would not hesitate to buy up a voter. 

Mr. President, we have passed through a cold and a gloomy winter. 
We have passed, too, through a cold and a gloomy session. The last 
session of Congress has been without a parallel in our legislative his- 
tory. Instead of inaugurating measures to relieve the country from 
a debauched and a debauching currency, to reduce expenditures, to 
revise the tariff and internal taxes and reduce them, to reduce the 
Army and Navy, to do something in order to relieve the shipping and 
agricultural interests from the oppressions which now bear so hard 
upon them; instead of directing our effort to the accomplishment of 
these t objects, we have had committees in both Houses com 
of leading members—gentlemen of eminent ability, and of the highest 
integrity of character—laborionsly engaged during almost the whole 
session in the investigation of fraud, pet bam and of personal mis- 
conduct. From the frauds, corruptions, and usurpations in Louisiana, 
down through the intrigues, speculations, and corruptions of the Credit 
Mobilier to the bribery and corruptions in Kansas, we have had com- 
mittees continually examining, exposing, and reporting the whole ses- 
sion long; so that the very atmosphere we breathed in this and in the 
other House was tainted with the impurities thrown up by these in- 
vestigations. As no respect was paid to persons, so no one involved 
in any degree in any of them escaped observation. It was well settled 
here that no one should be deprived of the right of investigation on 
account of race, color, or previous condition, whether of character or 
of position. Men of high degree and men of low degree; Christian 
statesmen and trading politicians; moralizers and revilers; financiers 
astute and speculators reckless; men impecunious and rich men; men 
of yaulting ambition, men of prying conceit, were altogether in the 
same caldron, bubbling and boiling the winter through. The three 
witches in Macbeth never sang around a caldron containing more ex- 
traordinary ingredients. 

That session has made for usand for our country a record of shame. 
The good that may come of it is that these exposures of error or of 

uilt, whatever it may be called, may impress all to do better in the 

uture, even if no higher and nobler motives should prompt us. His- 
tory is again repeating itself. Can it be that the corruptions of old 
Rome should be vane, i upon our young and vigorous state? Haye 
we reached the matured age of a nation before we are fairly out of 
the swaddling-clothes of infancy ? 

Rome, true, had no agante railroad corporations who, with their 
wealth and capital, could tamper with the public virtue, and with their 
power influence the public sentiment; nor had she the great kindred 
corporations everywhere existing in this country and wielding such a 
prodigious power. But she had her Appian and other great high- 
ways, over which her legions marched to conquest and returned in 
triumph laden with the spoils of conquered nations. While she 
had no Credit Mobilier, she had lands to distribute and largesses of 
money to bestow upon her corrupted citizens. She had men of un- 
told wealth, both citizens and senators. Hardly anywhere in the 
world since has there been more aggregated wealth; and nowhere, 
before or since, did capital ever exert more power than it did at 
Rome in the days of Sylla, Pompey, and Crassus. 

Senators will pardon me for recurring for one moment to the con- 
dition of her senate at this period, and to the character of one of her 
leading men. It may aid us in criticising our own conduct and con- 
dition, and avoiding, if not too far gone, the evils it ex 

You all know who Marcus Crassus was. I desire to read a masterly 
cast of character drawn by a distinguished historian of that celebrated 
man and senator : 


Far inferior to many of his peers in mental gifts, literary culture, and mili- 
tary talent, he outstripped them by his boundless activity, and by the persever- 
ance with which he strove to possess all things and to become all-important. 
Above all, he threw himself into speculation. Purchases of estates during the 
revolution formed the foundation of his wealth; but he disdained no branch of 
gain; he carried on the business of building in the capital on an extensive 
scale and with prudence; he entered into partnership wich his freedmen in the 
most varied Se phrases ; he acted as banker both in and out of Rome, in per- 
son or by his nts; 4 advanced money to his colleagues in the senate, and 
e Bae TE might happen—to execute works or to bribe the tribu: on 
their account. He was far from nice in the matter of making profit. On occa- 
sion of the Sullan proscriptions a forgery in the lists had been proved a; st him, 
for which reason Sulla made no more use of him thenceforward in affairs of state ; 
he did not refuse to accept an inheritance because the testamentary document 
which contained his name was notoriously forged; he made no objection, when 
his bailiffs by force or by fraud, dislodged the petty holders from lands which 
adjoined his own. He avoided open collisions, however, with criminal justice, and 
lived himself like a genuine moneyed man in homely and simple style. In this 
way Crassus rose in the course of a few years from a man of ordi senatorial 
fortune to be the master of wealth which not long before his death, after do- 
fraying enormons extraordinary expenses, still amounted to 170,000,000 sesterces, 
(£1,700,000.) He had become the richest of Romans, and thereby, at the same 
time, a great political power. If, according to his expression, no one might call 


himself rich who could not maintain an army from his reyenues, one who could 
do this was hardly any longer a mere citizen. In reality, the views of Crassus 
aimed at a higher object than the possession of the fullest money-chest in 
Rome. He grudged no pains to extend his connections, He knew how to 
salute by name ee burgess of the capital. He refused to no suppliant his 
assistance in court. Nature, indeed, had not done much for him as an orator; his 
speaking was dry, his delivery monotonons, he had difficulty of hearing; but his 
S which no ee deterred and no 8 3 
came such obstacles. He never appeared unprepared, he never extemporized, an 

so he became 75 — at all times in oak: and at all times Me 
was no derogation that a cause was rarely too bad for him, and that he knew how 
to influence the judges not merely by his oratory, but also by his connections, and, 
if necessary, by his gold. Half the senate was indebted to him; his habit of ad- 
vancing to “ friends money without interest, revocable at pleasure, rendered a 
number of influential men dependent on him, and the more so that, like a genuine 
man of business, he made no distinction of parties, maintained connections on all 
hands, and readily lent to every one able to pay or otherwise useful. The most 
daring party leaders, who mado their attacks recklessly in all directions, were care- 
ful not to quarrel with Crassus; he was compared to the bull of the herd, whom it 
was advisable for none to provoke.—Mommsen's History of Rome, vol. iv, pp. 24-26. 


ly, to whom it 


Mr. President, I thought that at the conclusion of such a session 
as the last it might be mostappropriate to the occasion, if not, indeed, 
most profitable to us all, that this portrait of a marked historical char- 
acter should be brought to the attention of the Senate. I have no 
comments to make upon it. I could not, if I never so much desired, 
give more point and direction to it than it does itself in the simple 
reading of it; it speaks for itself. 

Sir, the President, in his late inaugnral, has flown off into the 
realms of fancy; indeed, into the higher regions of prophecy—and 
predicted a kind of millennium, when every civilized people would 
be republican; when the world will become one nation, and shall 
speak one language, and have no more armies and navies. The en- 
thusiasts of old, in their exaltation of the great brotherhood of man, 
could do no more. 

Mr. President, I fear that our distinguished Chief Magistrate is 
more hopeful than sagacious. His accuracy of reasonable deduc- 
tion I must doubt. Hisis no Baconian philosophy. But that under 
the bright sunshine and crisp air of the 4th of March, with all the 
pageantry and pomp and adulation of incoming or continuing power 
around him, he gave too loose a rein to exuberant feeling, rather 
than, upon such a great state occasion, more carefully depending upon 
a cool judgment. 

I must confess that, for myself, I am not so hopeful of such great 
results. Most certainly I do not see them in the future either in. 
Europe, Asia, or even in Africa, and much less in the islands of the 
sea. And then when we come to our own favored continent, and still 
further, when we come to our own favored country, what a gloom is 
already settling around it and upon it, Instead of being a guiding-star 
to others, as predicted by the President, I rather fear that it may 
prove to be an ignis fatuus, leading other and too-credulous nations 
into the very quagmires of trouble. I confess that I do not see any 
very great movement, either in Senegambia or Guinea, toward giving 
up their nationalities, their government and language, even under 
the substantial inducements of the fifteenth amendment, to become 
a part of us. [Laughter.] I doubt very much whether the Chinese, 
even through the operations and the co-operative aid of the Pacific 
Mail Steamship Company, will be willing, within the next decade, at 
any rate, to resolve themselves into republicans, abandon their lan- 
guage of characters, and take up with our consonants, diphthongs, and 
vowels. I doubt whether the German nationality is 1 inning to 
dream of 3 itself as a nation, and consent to be absorbed in 
a world-nation, and to speak one language, even if it were to sacrifice 
the mutter-sprache. And as for ourselves, sir, I did not see a single ap- 
propriation made—and I think there is hardly an object anywhere on 
earth that did not have one in the appropriation bills of the last ses- 
sion—for the construction of any establishment for the purpose of 
beating our seas into pruning-hooks and our swords into plow- 
shares ; but, alas, on the contrary, great sums of money provided not 
only to prepare for war for all time to come in this world, but, if it 
could be, to carry it on in the world to come. [Langhter.] 

If unity is to compass all good, as our Chief istrate would indi- 
cate, then, in a restricted degree, how well it would apply to Kansas! 
In the testimony taken in the case before us, and in that taken in the 
case of the late Senator Pomeroy, it is shown that the people and 
legislators of that State speak but one langu have but one mind, 
and areactuated by one motive. There is a millennium in that State, 
not one, we must all admit, based upon any moral or religious senti- 
ment, but nevertheless one resting upon uniformity—the uniformity 
of bribery, corruption, and villainy. There is no example like it in 
any other State. In Louisiana, Florida, Alabama, Arkansas, South 
Carolina, only portions of their ple have been instrumental in 
making them pandemoniums of fraud, corruption, usurpation, and 
violence; but in Kansas there does appear to be a unity of guilt not 
before paralleled, and, it is to be Boned, never again to be witnessed, 

Mr. President, what is to be done As Senators who feel that the 
dignity of this body must be shielded, the interest and honor of the 
country protected, and our own self-respect vindicated, we must lay 
onr hands upon any sort of corruption wherever and whenever it ap- 
pears, when we have the constitutional power to doso. We dare not 
compromise with it; we cannot, in safety to ourselves or with credit 
to free institutions. While I may sympathize with the person who is 
to be the subject of my judgment, I cannot escape the paramount 
duty of condemning the act in the most solemn form known to this or 
any other legislative body. 
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Mr. CONKLING. Mr. President, the Senate yesterday, honoring me 
with attention, the more gratifying because I did not expect and could 
not deserve it, listened toa wearisomestatement. I attempted to give 
some reasons questioning the rightful power of the Senate, of its own 
mere motion, to dissolve the choice of a Senator made by the legislature 
of a State. I will conelude this branch of the subject by alluding 
briefly to some of the results of adopting the resolution before us. 
Should it be adopted, it will stand adjudged and recorded, that no 
choice of a Senator having been made in Kansas in 1871, the seat which 
was once held by Mr. Ross has been vacant ever since Mr, Ross left it. 
‘The governor of Kansas cannot fill such a vacancy. The Senator from 
Pennsylvania [Mr. Scorr] the other day assumed that he might; 
but the Constitution shows us that no appointment can be made b 
the governor of Kansas to fill the place, if it has not been filled by 
the election of Mr. CALDWELL, 

And if vacancies— 

I read the words of the Constitution— 
happen by resi ion, or otherwise, during the reaess of the legislature of any State 
the executive thereof may make 8 until the next meeting 
of the legislature, which shall then fi such vacancies. 

It is in the case, and only in the case, of a vacancy which “happens,” 
(and in passing I remind Senators that the word “ happen” has come 
to be a term of art, from repeated judicial and parliamentary construc- 
tion;) it is only in the case of a vacancy which “ happens” during 
the recess of a legislature, that a temporary appointment may be made 
by the governor. I turn to the act of Congress to learn who may fill 
the seat which, if this resolution be true, ALEXANDER CALDWELL 
does not, by law, hold. I read from the act of 1866: 

That the legislature of each State which shall be chosen next preceding the expi- 
ration of the time for which any Senator was elected to represent said State in Con- 
gress shall, on the second Tu y after the meeting and organization thereof, pro- 
ceed to elect a Senator in Congress, in the place of such Senator so going out of office, 
in the following manner. 

The legislature “ chosen next preceding the expiration of the time 
for which any Senator was e If this resolution be true, ALEX- 
ANDER CALDWELL was not elected ; no Senator has been chosen to the 
seat since Mr. Ross was chosen; and the only legislature which 
under this provision of the statute could fill it, has completed its 
term and is dissolved forever. 

I follow this statute to find the section which provides for filling 
this seat after the resolation on the table shall establish that it has 
not been filled. 

Another section declares— 

That whenever, on the ot of the 5 of any State, a vacancy shall 
exist in the representation of such State in the Senate of the United States— 

That is the case here, if the resolution be true— 


said legislature shall on the second Tuesday after the commencement 
and ization of its session, to elect a person to fill such vacancy in the manner 
herein provided for the election of a Senator for a full term. 


That cannot be done now, because the day has passed. The legis- 
lature of Kansas, oblivious to the fact that it had a vacant Senator- 
ship to fill, has lost the opportunity, from lapse of time; and its ses- 
sion, now expiring, will cease before tidings of our action will reach it. 

The concluding words of this section are: 

And if a recency eian happen during the session of the legislature, then on the 
second Tuesday 3 shall have been organized, and shall have no- 
tice of such vacancy, it proceed, &c. 

That is not this case. That is the case as it would be should Mr. 
CALDWELL be expelled, because a resolution of expulsion would affirm 
that, having been elected to his seat, he held it until the resolution 
operated upon him, and then a vacancy happened; and the happening 
being during the session of the present legislature, the legislature 
could proceed, on the second Tuesday after notice of such vacancy, to 
fill it by an election. If the resolution of expulsion found the legisla- 
ture not in session, the governor could appoint under the Constitution. 

This statute was devised cautiously by the Judiciary Committee of 
the Senate, when the Judici Committee was the Committee on 
Privileges and Elections, and when its members had become some- 
what versed in the law applicable to contested elections and to the 
tenure of seats in the Senate. The statute was intended, along with 
the Constitution, to cover every conceivable case of vacancy. It was 
intended to provide for every contingency which judicial or parlia- 
mentary foresight could suggest. But the resolution before us 7 
sents a case never dreamed of by the men who draughted, amended, 
and enacted any statute to be found in the records of Congress. 

To enable any power to fill this seat, what myst we hold next after 
the adoption of the resolution? One of two re either that the 
statute is merely directory, only a puff of air, to be observed by leg- 
islatures when they choose to observe it, or not to be observed at all; 
or that we have found a casus omissus in the statute. Is there any 
other alternative? I invite Senators to suggest it. Can we get over 
or around this statute, except by holding either that it is not man- 
datory and may be disregarded, or else that the statute is silent 
because it has been left for Mr. CALDWELL to illustrate a contingenc 
never conceived of by any of the statesmen or lawyers who bave le 
their foot-prints on the sands ? 

The resolution abounds in odd consequences. Several statutes pro- 
vide that every Senator shall be paid “from the time that the com- 
pensation of his predecessor ceased.” Who, if ALEXANDER CALDWELL 
was not elected, will be the predecessor of him who comes next? 
Should Mr. CALDWELL be expelled, he would be the predecessor of the 
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man who succeeds him; but when we have decided that Mr. CALD- 
WELL was never elected, never a member, who, I repeat, is to be the 
predecessor of him who comes next in order? Manifestly Mr. Ross 
will be his predecessor; and by act of Congress the new-comer will 
receive pay for all the time since the term of Mr. Ross ended. Mr. 
CALDWELL has y received the pay, and no one will argue that 
it can be recovered back from him. 
If we can avoid the election after Mr. CALDWELL has been here 
two years, we may do it in his case or another’s at the end of five 
ears; and by the law of the land, should five years elapse before the 
nate discovers that, owing to the motives of the members of the 
legislature, an election was null, “back pay” would cut no mean 
figure in the affair. The compensation of a Beonio: for six years is 
now $45,000, and a man elected to a vacancy five years old would re- 
ceive $45,000 for one year’s service in the Senate, and at the same 
time the man adjudged never to have been elected at all would have 
received $39,000. And yet, Mr. President, we must not flinch, because 
this is a question of “courage!” The Senator from Vermont Wok. 
MORRILL] tells us if we do not fight it out on this line, it will look 
as if we approved of bribery. The Senator from Vermont underrates, 
I think, the intelligence of the American people if he supposes that 
ey can be hoaxed so easily. 
r. SCOTT. If he should be re-elected, would he not receive pay 


over sgain ? 

Mr, CONKLING. My friend anticipates me. I have a yet stronger 
case to put. A e has been laid on my desk in Which it is 
stated that the friends of the late Senator from Kansas (Mr. Pom- 
eroy) are moving, and that in the event of Mr. CALDWELL vacating 
his seat, they hope to return Mr. Pomeroy to it. Is Mr. Pomeroy not 
eligible? Suppose he should be elected; look at the grotesque plight 
of the matter of salary and membership, then! Mr. Pomeroy served 
in this body garing the whole of these same two years, receiving pay 
for all the time. If he were elected to the seat now occupied by Mr. 
CAI DWELL after this resolution is adopted, he would come adjudged to 
take the seat as of the term beginning March 4, 1871. And thus one 
man would be adjudged by the Senate to occupy both seats from tho 
State of Kansas, to be both Senators from that State, and to receive 
both salaries at and for the same time! I confess my “courage” is a 
little daunted by such a proposition. 

Mr. FERRY, of Connecticut. Will the Senator allow me to ask a 
question ? 

Mr. CONKLING. Yes, sir. 

Mr. FERRY, of Connecticut. I understood the Senator yesterday 
to that the Senate might declare a seat vacant where the elec- 
tion had been controlled by duress. Would not the same train of 
consequences which the Senator has sup to follow in the case of 
the pasage of this resolution follow in the case of the vacating of a 
seat which had been filled by duress ? 

Mr. CONKLING. As a case possible in supposition, there may be 
force in the Senator’s question. As a case applicable to the real 
transactions of life, it fails from impossibility. It could not occur his- 
torically or legally, if military force captured a legislature and coerced 
an election, that it would be years before a discovery or suspicion of 
the fact. If a military revolution should swallow a legislature, the 
Committee on Privileges and Elections being ch on the 11th of 
May, 1872, to inquire, would be able to report before the 17th of Feb- 
ruary, 1873. I am answering my friend upon the fact, and the prac- 
tical sense of the thing. As matter of speculation, if a Senator should 
be chosen by a regiment of infantry marching upon a legislature, and 
casting a ballot of bayonets in a joint convention of bayonets, and 
nobody should know it, or it should not get out for years, I am not 
prepared to say that some of the difficulties I have suggested might 
not exist, It has often been said that hard cases make shipwreck of 
principles ; and that extreme cases, obscure rather than aid the mind. 
The suggestion of my friend seems so far from the line of human 
probabilities, that it is difficult to utilize it in this discussion. If we 
ean dispose of the case before us aright, we may hope to be equal to 
other cases when they arise. 

Mr. President, I leave this branch of the subject, having detained 
the Senate already too long, and I proceed to consider the question as 
it would stand, admitting the fallacy of the positions I have endeay- 
ored to maintain. 

I take up the case now as it must be tried, if the Senate shall hold 
that, unaided by a statute, it has power of its own mere motion to 
vacate an election made by a State. I ask, first, if impure motive in 
those who voted be the matter we must judge, how must it be proved, 
and of how many members must it be found ! 

Bribery is a crime ; all fraud is a crime ; and, like every other crime, 
it must be proved. say the books, It cannot be presumed. Con- 
jecture will not do; hearsay will not do; it must be established by 
legal evidence. To convict a man of a murder not fully proved, is to 
do judicial murder. Discarding from this volume of questions and 
answers so much as confessedly would be received in no court of jus- 
tice, we must extract the facts proved by the remainder. Thisis no easy 
task, and those who have undertaken it are opposed in their conclusions. 
The Senator from Wisconsin, [Mr. CARPENTER, ] who has spent more 
than twenty years in studying the art of weighing evidence, who has 
distinguished himself in practicing the profession whose chief faculty 
it is to ascertain truth, and who sat from beginning to end as a mem- 
ber of the committee and listened to the witnesses, tells us that wpon 
all the evidence no upright and intelligent jury could find a single 
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instance of bribery of a member of the 8 The Senator from 
Illinois, [Mr. LodaN, ] another member of the committee, gives us the 
same assurance. The Senator from Rhode Island [Mr. ANTHONY ] also 
dissented from the report, although he has expressed no opinion in the 
case. Three members of the committee dissent. The report comes to 
us from but four members; and with those who saw and heard the wit- 
nesses almost equally divided, we, who did not see or hear a single 
witness, must glean as we may from the bare record. 

Before coming to the question whether bribery is proved, and how 
much bribery is proved, it will be convenient to determine whether 
our judgment depends upon the number of members bribed. If one 
bribe be fatal, we may be relieved from pursuing the details of 
the testimony. Let us consider, then, how many voters must have 
been bribed to destroy the election. Expulsion, may be for one bribe 
as well as for one thousand. The turpitude of the act, not its effect 
or repetition, is the test in cases of expulsion. An offer to bribe, 
may be enough for expulsion, if a bribe accepted, would be. So a 
statute punishing bribery, is satisfied by one bribe, as much as a 
statute punishing perjury, is satisfied by one perjury. The English 
statute which disables a briber from holding the office, and forfeits 
the seat, makes one bribe constitute the crime. Why not? The 
British statutes, remember, recognize and assume the election, because 
they forfeit it. I call attention to the fact that, running through the 
English statutes, descending from one to another, is a fixed and 
identical phraseology, treating the election as a fact, and then work- 
ing, as penalty and forfeiture in the briber, disability to hold the 
office. 

Observe the langnage employed by Parliament, and adhered to 
again and again in succeeding enactments : 

That every person and persons so giving, presenting, or allowing, making, prom- 
ising, or engaging, doin acting, me S ing, 8 and are hereby y pii 
and en: to be, disabled and incapacitated upon such election to serve in Par- 
liament for such county, city, town, borough, port, or place; and that such m 
or persons shall be deemed and taken, and are 5 and enacted to be 
deemed and taken, no members in Parliament, and shall not act, sit, or have any 
vote or place in Parliament, but shall be, and are hereby declared and enacted to 
be, to all intents, constructions, and purposes as if they never been returned 
or elected members for the P. ent. 


Here is a manifest implication that an election is not void on neral 
principles because a bribe entered into it. The very basis of the stat- 
ute is that at common law, such an election is valid; and that to get 
rid of its results, a statute is needed. Recognizing the election, the 
statute proceeds to deprive the guilty man of its fruits. If no effectual 
election had occurred, if an act of bribery had made it null and void 
it would be absurd to declare that the briber should “be disabled 
and incapacitated upon such election to serve in Parliament,” and 
that he should be deemed and taken no member, “ and shall not act 
or sit,” and shall be, “ to all intents, constructions, and purposes as if 
he had never been returned or elected.” Such language could never 
creep into a series of statutes, if, without any statute at all, the elec- 
tion itself were void, and the man voted for had no footing whatever 
by reason of it. For the purpose of such disabling statutes, one in- 
stance of bribery is all-sufficient; and so it will be for the statute, 
which I predict will soon find a place among the acts of Con 

But in the absence of a statute, bribery, to undo an election ab initio, 
must, I think, be bribery which controlled it. Superfluous votes 
tainted, will not turn all honest votes to ashes. If, after casting out 
every corrupt vote, a majority of unbribed votes remains, the 8 
will stand, and stand on the law of majorities. Any other rule would 
work monstrous evil and injustice. 

Assume that one bribe given to a member of the legislature, viti- 
ates the election of a Senator, and see to what such a doctrine might 
lead. Let me puta case. The two houses first vote separately; each 
house chooses the same person; in one house he receives forty ma- 
jority; there is no pretense of any bribe there; in the other house he 
receives five majority, and there is an allegation of one bribe in that 
house. The two houses having agreed, no vote in joint convention 
occurs, and upon the rule that a single venal vote “poisons the 
whole election,” two things follow: first, one bribe in one house 
not only vitiates the election in that house, but vitiates the elec- 
tion in the other house also where there was no bribe at all; and 
secondly, although there was a majority of forty-four unbought votes 
in the two houses for the same person, the election would fall when- 
ever the one bribe in one house came to light. The law has no anal- 
ogy for such a dogma. 

“False pretenses” is an offense by statute, “cheats” an offense at 
common law; but every lawyer knows that the false pretense must 
accomplish the purpose ; it must be the means by which the signature, 
the money, or the goods were obtained. It must, in short, be the 
turning-point. The prosecutor must prove that, but for the par- 
ticular representation alleged to be false, he would not have parted 


with the money or the property: The relation of cause and effect, is 
part of the philosophy of the law. Must not bribery, to be ground for 
destroying an effect, be the cause of the effect? Must it not have 


influenced the result? Must it not be something more than a mere 
concomitant fact? New Jersey and New Hampshire formerly elected 
members of the House of Representatives by general ticket; an act 
of Congress has directed otherwise since. Each voter, in voting for 
one Representative, voted for all the Representatives of the State. If 
the doctrine now upon us, that one bribe will vitiate an elec- 
tion, not disable the briber, or subject him to expulsion, but altogether 
undo the election itself, be the law, one bribe accepted by any voter 


in the State of New Jersey, would have prostrated the election, not 
only as to the man by whom or for whom the bribe was paid, but as 
to all others for whom the bribed vote was cast. Would it not? 
Suppose two Senators are to be elected in a legislature together, at 
the same time, as has often occurred; they are voted for on the same 
ballot, and one of them has bribed a member of the opposite party; 
shall it be held that the ballot the bribed member votes, is void pro 
tanto, that is, one-half bad and one-half good; that it takes effect as 
to the name upon it which he was not specifically bribed to vote for, 
and takes no effect as to the other ; or that it is wholly void, and, being 
void, makes void every other vote cast for both of the two persons 
who receive the majority? 

Soin the case of State officers: a governor and eight other nominees 
run upon the same ticket; one candidate, or his friend, pays money 
to a lounger about the polls to vote, and he votes the whole ticket ; 
a 1 of one hundred thousand may pronounce for that ticket, 
but the election is void, we are told, because one man was bribed. At 
the last election, the State of New York elected one member of the 
House of Representatives at large. He received about sixty thousand 
majority, and now we are asked to hold that, if it could be found that 
one man was bribed to vote for him, his election would be void. Mr. 
President, does not such a proposition shock the common sense of 
every man? Does it not shock every mind able to put two and two 

ether? When you deal with a statute like the English statute, 
which denounces the man who offered the bribe and punishes him, 
it is all plain sailing; but the idea that the expressed and recorded 
will of nine hun thousand electors in New York, can be stifled and 
wiped out because one loafer got a glass of grog or a ham for his vote, 
is enough to excite a smile upon the frescoed faces of the fathers of 
the Republic. 

Indiana last year elected two members of Con upon a ticket 
atlarge. The struggle was hot and the vote was dose. A few votes 
changed, would change the result, and this was known beforehand. It 
is not to be presumed that lax morals prevail in Indiana, or that an 
instance could be found in which a political mendicant managed to 

t money from a committee or a poll-driver. But proclaim the 

octrine that meat, drink, or money given to one man to influence 
his vote, upsets the whole election, and slippery may be the footing 
of the . elected by only a hundred majority, in a can- 
vass in which both sides strained every nerve, and in which all the 
people of a great State were enlisted! 

The State of Pennsylvania elected at large three Representatives, 
and by a eo of about forty thousand. 

Mr. SCOTT. Forty-seven thousand. 

Mr. CONKLING. Forty-seven thousand. There was loud talk about 
free doings in the City of Brotherly Love, and I admonish the Sena- 
tors from that State to bethink themselves what may betide Pennsyl- 
vania and her interests, if forty-seven thousand majority may melt 
away in the breath of a witness who will swear to a single instance in 
which inducement was given for a vote. 

Again, if we adopt the rule that one bribe, instead of disabling the 
briber, as by statute it could be made to do, and instead of being 
ground of expelling the briber, altogether does away with the election, 
what difference does-it make who gives the bribe? I beg the attention 
of Senators to this point. If an election falls because of one bribe, 
manifestly it must be because the bribe operates upon the election; it 
operates upon the proceeding itself. You overrule the election; you 
vitiate that. Does it matter, then, who pays the bribe? Need the 
particular person voted for, be particeps criminis? Not at all, as regards 
the election. His criminality, is important only when you come to 
expel him or to punish him. 

one bribe will destroy.an election, the public is at the mercy of 
every 8 every election is at the pleasure of one corruption- 
ist, and by his permission. An opposing candidate, or any one of his 
partisans, may defeat the popular will. Whenever two candidates 
contest a gs Bieter district, each may say, “I will plant a seed 
which will destroy the result, if my competitor succeeds. I will 
cause & bribe to be paid, or I will be able to make proof that a bribe 
was paid; and this will overthrow the whole proceeding.” Is such a 
weapon to be put into the hands of lobbyists and strikers? Shallsuch 
an in ient be introduced into the alchemy of politics, when the 
seething caldron already bubbles with gendering evils, and shall it 
be done in the name of public virtue ? 

Bribed votes in a legislatnre, are valid or they are void; the 
count, or they are blanks, The Supreme Court says they count. Bot 
the reports in the case of Potter and Robbins say they count. The 
English rule holds that bribed votes do not count in a popular elec- 
tion. I read from Male on Elections, page 347: 

Besides the statutory provisions against this offense, every vote purchased by 
bribery is void by the common law of Parliament, the person who gave his vote 
under such influence being considered as though he had not voted at all. 

Admit that the vote is void, as the most rigorous rule affirms, and 
then bribed votes being like votes cast blank, or not cast at all, must 
Da not —— = — woen cenena in order to pratt 7 

uppose 8 ers wander in a ie; ure en aged in electin 
a — — and — each a ballot in fy DoE and when discovered 1. 
turns out that all the members of the legislature voted, their votes 
elected, and the proceeding is complete, could it be held that the 
casting of the ten votes by the stragglers vitiated the election? But, 
on the other hand, if it were necessary to count the votes of the ten 
stragglers in order to make up a majority, and deducting them vo 
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election would remain, we see how law and reason might vacate such 
a proceeding. 

Cases of contested elections stud the annals of Congress from the 
beginning, and yet no hint has been given till now that one vote, not 
necessary in the count, can destroy an election. Such an idea seems 
never to have received the sanction of any mind in either House, A 
committee of the Senate has recently repudiated it. I read from a 
report in the case of Mr, CLAYTON, submitted by the Senator from 
Maine [Mr. MORRILL] and the Senator from Iowa, [Mr. Wricut.] 

The views of the minority, submitted by the Senator from Georgia, 
[Mr. Norwoop with the report on the point I am now consid- 
ering, I fear these “views of the minority” have worked some mis- 
chief in this discussion upon another point, however. We read of a 
doctor who, being told that he was killing the patient and must change 
the practice, said, “I cannot; I have written a book in favor of this 
practice.” Laughter] Isurmise that some preconceptions con- 
nected with these minority views, from which it is not pleasant to 
retreat, have exerted an influence here, and not upon the Senator from 
Georgia alone. r 

The report of the committee made by the Senator from Maine 
contains these words : 

It seems to us that upon principle we cannot enter upon the numberless in- 
aes which would always be su: ted in cases of this character preceding the 
election of the members whose duty it is to elect_a Senator, unless such conduct 
and transactions clearly relate to and bear immediately upon the alleged frauds 
connected with such Senator's election. Not only so, but it would seem that they 
must so color the transaction of the final election of the Senator as to lead to the 
conclusion that but for them the result would have been different. Thus, suppose 
Senator CLAYTON used repre! ble means with the hope of securing the election 
of some member or members in one or more districts, and such persons were either 
not elected or failed to vote for him, or, if voting for him, he had a clear majority 
VTV or claim that his seat could be 


Again says the committee: 


Sixth. He did not receive any votes under any such agreement, and, least of all, 
any number suficient to influence the result. And hence we conclude that nothing 
can 2 pines or more manifest than that this charge is totally and entirely un- 
sustaine 


Here is a pan affirmation, that purchased votes, to undo an election, 
must, at all events, be so numerous that without them the election 
would not bave occurred, 

I turn now to the views of the minority, submitted by the Senator 
from Georgia, and $ 

And when æ candidate bribes a suficient number of the electors to secure his election, 
he and they 8 commit a fraud on the people, and by every rule of law any 
act done through combination of an agent with a third party to defraud the prin- 
cipal is void, 

Again: 

And, third, that he obtained five other votes, which made his majority, and were 
necessary to his election, b ane to those electors as a cousideration for their 


votes lucrative offices; and that this was as corrupt as if, for the same purpose, he 
had paid them money in kind. £ : £ 


Such was the law, as understood by majority and minority, when 
this report was submitted, first on the 10th of June, 1872, and again 
on the 26th of February, 1873. 

What stress of occasion has led to the sudden discovery that a rule 
of law which only a month ago a committee pronounced too plain to 
be disputed, really has no existence at all, and that the true rule is 
exactly opposite? The discovery is so sudden, and so at war with 
reason, as it seems to me, that I must cling to the belief that bribery, 
to vitiate an election, must control it. Believing this to be the rule, I 

roceed to inquire whether, in the present case, votes were corruptly 
influenced which, when thrown out, would not leave legal and honest 
votes enough to uphold the election, 

I regret that the honorable Senator from Ohio [Mr. THURMAN] is 
not present. After careful examination, as he said, to find how many 
votes were bribed, and how many votes changed would have defeated 
Mr. CALDWELL, he gave us his calculation. The figures given will, I 
fear, prove less reliable than from their forcible statement we had a 
right to expect. The Senator told us, with circumstance, and not 
without solemnity, that in his library he had read every word of 
the testimony, with his pencil in his hand. It has been said that 
one star differeth from another star in glory. So one Senator with 
a pencil in his hand, differs from other Senators in arithmetic. 
e The honorable Senator told us that 13 votes changed, 
would have defeated the election of Mr. CALDWELL. To show the 
importance of understanding the testimony, and the danger of put- 
ting trust in sharpened pencils, I ask Senators to open the volume 
before them, at page 362, and say by what feat of mathematics 13 
votes deducted as corrupted votes, would reverse or defeat this elec- 
tion. Mr. CALDWELL received 87 votes; all others received 36 votes. 
Mr. CALDWELL’s majority over all was 51. Twenty-six votes must 
have been changed to leave him without a majority. Twenty-six 
votes must have been taken from him, and given to his competitors, 
to leave him without a majority. The whole number of votes in the 
joint convention was 123; n to a choice, 62. Mr. CALDWELL’s 
vote being 87, deducting 62, he had a majority of 25 more than were 
n Would changing 13 of these votes change the result? No 
calculation, except of an eclipse, could so becloud the fact. He had 25 
votes more than were necessary to achoice; deduct 13, and 12 votes re- 
main—12 more than were necessary. Put the 13 on the other side, and 
12 votes still remain above the needed number. Twenty-six must be 
found to have been bribed in order to leave no legal and honest majority. 


There can be no escape from this if Daboll and the multiplication 
table are to be believed ; and I bring it to attention, partly to show how 
carefully and how prayerfully the honorable Senator from Ohio pored 
over this testimony, and also to show incidentally what a poor Fags 
of figures Daboll was. [Laughter.] 

I call attention to another fact appearing on this pa; There was 
no secret ballot; the vote was viva voce, every man rising in his place 
when his name was called and naming his candidate. Thus we know 
who voted for Mr. CALDWELL and who voted for others. Mr. Sidney 
Clarke, on his oath, denies that his name was withdrawn, or any votes 
transferred from him to Mr. CALDWELL, upon any understanding or 
corrupt agreement; yet votes originally for Mr. Clarke are suspected 
to have been bought. But if we deduct every vote in both houses 
cast for Mr. CALDWELL which had at any time been cast for Mr. Clarke, 
even then Mr. CALDWELL has a majority. 

The Senator from Ohio, having fallen into the error of supposing 
that thirteen bribed votes would change the result, said he thonght 
he could discover from the testimony that there was reason to believe 
that so many votes had been contaminated; but now, knowing that 
twenty-six is the smallest number which can affect the purpose, will 
it be contended that we can find on our oaths that so many members 
of the legislature of Kansas were bribed? Nothing approaching this 
has been intimated, The report negatives the idea. The report says 
that, taking all the evidence together, those who make the report 
believe that “some members of the legislature received money and 
others promises of money.” The Senator from Indiana has put the 
case, because he was po er by the facts to put it, upon the ground 
that a single instance of bribery is fatal. Surely he would not have 
assumed this extreme position, if the case had not required it, 

But, Mr. President, we are advised not to work out the question of 
bribery by cold figures or cold facts, not to be particular, but to go 
largely on the grong that Mr. CALDWELL has no business here any- 
how, whether he was elected honestly or not. Fault is found with 
the fact of his being selected at all, or being sent here, or ever think- 
ing of coming here.. His candidacy for the Senate is treated as an 
affront to the eternal fitness of things, and yet, at the same time, his 
whole conduct in the Senate has been e eee The com- 
plaint seems to be that he was too obscure to be Senator. One Sena- 
tor says he had “no Bp status ;” another Senator says“ he was 
unknown to political fame ;” another says “he was only a business 
man.” I will not conceal the surprise with which I listened to these 
comments. I sup it was the boast of our system of government 
that every man, though he spring from the sod, has a right as much 
as any other man to surmount the last rung in the ladder of political 
distinction, I supposed American children were taught to strive to 
raise themselves to the highest honors of the Republic. What is meant 
by this talk of its being presumptuous for a business man to aspire to 
the Senate? Ido not understand it. There is no hereditary peerage 
here; no aristocracy through which men obtain seats in the Senate. 
What must a man have done before he can be pardoned for raising his 
eyes to the Senate, and allowing himself to be named for a seat in it? 
What must be his antecedents? Must he have stood on the peril- 
ous edge of battle, and written his name in the purple testament of 
bleeding war? Must he have edited a newspaper, or two or three 
newspapers? Must he have made speeches at the hustings? Must 
he be a writer of essays? Must he have lectured in the lyceum ? 
Must he belong to a learned profession? Must he be a phrase-monger ? 
What is the standard of the honorable Senator from Ohio? Distiu- 
guished at the bar, that Senator rose to the bench, and having well 
worn the ermine, he went back to the bar, to reap golden harvests in 
the field below. But must all men wear such honors, before they can 
be considered as possible candidates for the Senate? Or, is it enough 
that a man among his neighbors and fellow-citizens stands well as a 
brave and honest soldier in the battle of life ? 

A Senator has just handed me papers, which, looked at on the 
instant, seem certificates of the past standing of Mr. CALDWELL. One 
bears date as far back as the Mexican war, and bears the signature of 
Franklin Pierce, who, by the by, was himself troubled with a plenti- 
ful lack of“ politica status.” His mention for the Presidency, pro- 
voked one of the good sayings of that inimitable wit, Governor Cor- 
win. The tidings being in the hearing of a number of persons 
that Mr. Pierce was 1 of for the nomination, Governor Cor- 
win said solemnly, “Franklin Pierce proposed for the Presidency! 
Gentlemen, none of us are safe.” [Laughter.] There being a firm 
of Pierce & Chapin, who made wagons in New ay gra en the 

apers reached that neighborhood announcing that Mr, Pierce had 

n nominated, a leading citizen said he was a democrat and was 

satisfied with Pierce, but he should have liked it better if it had been 
Chapin. [Laughter.] 

Franklin Pierce and Wintield Scott, and others, seem to have signed 
these papers, and they certify the integrity, industry, and capacit 
of the man who undergoes a painful ordeal to-day. If these certifi- 
cates be true, and Mr. CALDWELL had been elected without disrep- 
utable means, he might, I think, be pardoned the presumption of 
apponi here, 

ut, sir, Mr. CALDWELL is not indebted to himself, or to his merits, nor 
alone to his money, for being chosen Senator. It was not Mr. CALDWELL 
who was elected; as I read the evidence, it was the city of Leaven- 
worth. What politicians know as “the shrieks of locality” prevailed 
in the election so largely that I am moved to say, as I have sometimes 
thought, that locality is perhaps the first element of American great 
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ness. When I remember all that fell to the lot of men because they 
lived south of Mason and Dixon’s line, and all that befell men because 
they lived north of Mason and Dixon’s line; when I remember the 
factitious e given to the claims of lovality, J repeat that in 
American politics, as a rule, locality is perhaps the first element of 
politia success. Here is the code of Maryland, holding up a volume. ] 

k at the importance which land attaches to locali 151 and the 
will with which she orders the residence of her Senators. Here is a 
statute, in violation to the Constitution of the United States, in Which 
stand these words: 

One of the Senators shall always be an inhabitant of the Eastern Shore, and the 
other of the Western Shore of Maryland. 

“My Maryland!“ [Laughter.] 

Leavenworth wanted a Senators and all the cohorts, all the dwell- 
ers in Mesopotamia, in the hill-country and in the valley, rallied un- 
der the banner of Leavenworth! Then it was that Thomas Carne 
loomed into importance; he lived at Leavenworth. If two candi- 
dates were to be presented from Leavenworth, both would fail; divis- 
ion, would be destruction, and they would be buried in a common 
grave. Thus came the opportunity of Carney, the opportunity first 
to black-mail CALDWELL, and afterward to snap at him with less than 
the magnanimity of the reptile that rattles before it strikes. 

So it happened that this man, little known in polities, widely known 
in business, largely acquainted in the State, came to be brought ont 
9 published paper numerously signed requesting him to be a can- 

ate. 

Mr. President, I refer to these facts not to arguo or suggest an ap- 
proval or extenuation of the means employed to bring about the elec- 
tion. I bring them to the surface for the light they shed upon the 
wisdom and the safety of our undertaking to infer that bribes were 
given, beeause a business man from Leavenworth was elected, a man 
not conspicuous in the broad expanse of political notoriety. In this 

resence, or in any other, in this case or in any other, I would chal- 
enge as a heresy the notion that in this cones any class or profes- 
sion has monopoly or precedence in respect of p aces in the Senate or 
in the House, or in any political department. Intelligence and integ- 
9 nee safe passports to responsible station, whether their essor 
be lawyer, farmer, doctor, freighter, banker, tanner, rail-splitter, or 
boatman, 

In the great State which honors me with a seat upon this floor I 
know hundreds of men never heard of in politics, business men, the 
latchet of whose shoes many a noted politician is not worthy to un- 
loose—men who in either House of Congress would abundantly vin- 
dicate the wisdom of their choice. 

If the character of Mr. CALDWELL was bad before his choice to the 
Senate, which I am told has never been suggested, let those who pro- 
posed him be arraigned and condemned, not for selecting a tyro in the 
game of politics, but for selecting a man, whether proficient or igno- 
rant in polities, bad in character, and therefore unworthy and unfit. 
The propriety of Mr. CALDWELL S aspirations for the Senate, in view of 
his mental or his moral endowments, is not a question for us; he 
must answer to the Senate for crimes against it, if he has done them, 
8 55 he had ever before worn “the white flower of a blameless 

o; 


I come now to an ugly feature of this case, which I must not over- 
look. Mr, CALDWELL paid a rival money to retire. I will not descant 
upon it. I condemn it utterly. It was gross, W immoral. 
If it shall ever find a defender or apologist, it will find neither in me. 
When Mr. CALDWELL did this act, love of safety, and love of duty, 
seem to have deserted him at once. No voice warned him 


To be thus is nothing, 
But to be safely thus 


To undo the election, however, as declared by the resolution before 
us, this transaction must be bribery, and bribery of those who voted. 
So, too, had anybody else paid Carney, the effect would have been 
the same, precisely the same, as to the election, and the election is the 
only matter before us now. Had the Kansas Pacific Railroad or the 
Bank of England paid the money to Carney upon the same terms, the 
case would not be altered. 

The question, then, at this point is, was the payment to Carney. 
bribery of the members of the legislature? What was Carney bribed 
todo? Notto vote. He had no vote. He was, I believe, a defeated 
candidate for that very legislature. At all events, Carney was nota 
member of the legislature. He was not bribed to die, or to remove, 
or to become ineligible, but to forbear activity in his own bebalf and 
to sapport CALDWELL., Activity or importunity in one’s own behalf, 
is in derogation of the public weal; and to forbear such activity, to 
forbear to electioneer, or beg for votes in one’s own behalf, is meritori- 
ous. Support of CALDWELL, was not illegal, unless by illegal means. 
But it is said Carney was paid money to support CALDWELL. The 
written agreement does not show this, but I assume the fact to in- 
quire where it leads us. Suppose a candidate imports a noted tem- 
perance man to speak to temperance men, or a noted tariff man to 
beak to tariff men, or a man known to be influential with a certain 
class of electors to speak or to missionary among the brethren; sup- 
pose he pays him $200 a day to make speeches; what effect upon an 
election would such a transaction have? I would no more take pay 
for making a poloa speech, than I would take pay for attending 
a funeral, or for signing a petition for a pardon, or a recommenda- 
tion for appointment to office. But it seems I am wrong about this, 


‘ 


for the practice has long prevailed, and is only mildly reprehended’ 
and yet there is a strong family resemblance between it and the 
Carney affair. We have had morality distilled through an improved 
alembic in this debate. We have had laid down at len what is 
right and what is not, and we haye heard no suggestion that there is 
impropriety in one man’s paying money to ano to make speeches 
urging his election, or in the other man’s accepting money for go- 
ing about disinterestedly to advise the people, “the dear panna? 
for their own good, and tell them how they ought to vote, to consult 
their own interests. Those whose sense is finer than mine, may un- 
derstand the difference between giving money to Carney to recom- 
mend and advise others to yote for a candidate, and giving money to 
Carney to utter himself as a public speaker to the same effect. It 
is my misfortune that I do not understand the whole breadth of 
the distinction. The honorable Senator from Ohio, after telling us 
that CALDWELL had no status, had rendered no service, and had no 
attainments justifying his aspirations for the Senate, affirmed that 
it was proper for Mr. CALDWELL to pay $5,000 to a newspaper to ad- 
vocate him. Examine the morals here commended to us while in 
the act of condemning the payment to Carney! A man, said to be 
unfit to be Senator, but blessed with money, subsidizes and pays a 
newspaper to put and magnify and recommend him as fit to be 
Senator, and all this with a view to win support of those who do not 
know him; and the proceeding is proper! I protest against this doc- 
trine, and denounce the 8 us dishonest. The payment of 
money to Carney, was more gross, but was it bribery of the legisla- 
ture more than if an office had been promised to Carney? Suppose 
Mr. CALDWELL had said, “Mr. Carney, would yon not rather have a 


foreign mission; would you not rather be governor of a Territory; 
wo ou not rather be an Indian agent?“ - Which, according to my 
friend from Nevada [Mr. Stewart] is “the potentiality of amassing 


wealth beyond the dreams of avarice”—“ if so, I will obtain you one 
of these offices.” Had that been the bargain, the public money would 
have paid Carney; CALDWELL has at least the redeeming fault of hav- 
ing paid his own money. Sup Mr. CALDWELL had said, “ Mr. Car- 
ney, my friends and myself will support you next year for governor 
of Kansas,” and it had been so agreed, would that be bribery of tho 
legislature of Kansas? Every statute and every legal definition says 
that bribery is “the gift or promise, either of money, office, or any 
other lucrative consideration.” 

But it is said that retiring Carney, influenced the legislature, be- 
cause it reduced the number of candidates. As Carney has been 
pewna to us, if an injury was inflicted upon Kansas by depriving 

er of a chance of sending cary here, it was rough on Sas. 
[Laughter.] There are toward half a million people in Kansas, and 
I hardly think no eligible person could be found because Carney 
withdrew. His withdrawal did, however, reduce the number of can- 
didates. Casting lots, would do this also. Suppose Carney and CALD- 
WELL had said, Let us cast lots to see which shall withdraw; if we 
are both candidates we shall destroy each other; Leavenworth will 
have no Senator ;” and lots had been cast. They would haye resulted 
in favor of the one or the other, and one would have retired. Would 
that have been bribery of the legislature of Kansas? Again, sup- 
pose Mr. CALDWELL had said, “Mr. Carney, we cannot both be Sen 
ator; we must refer this to mutual friends; will you leave to the 
committee to say which of us shall be presented?“ and it had been 
so agreed; it would have reduced the number of candidates, but would 
it have been bribery of the legislature of Kansas? Suppose CALD- 
WELL had published libels on Carney and blackened him, suppose 
he had procured libels to be sworn to, knowing they were false, and 
thus Carney had been driven from the field, I ask, first, whether it 
would affect the validity of CALDWELL’s election; and second, would 
it be bribery of the legislature of Kansas ? CALDWELL had black- 
ened the character of Carney, it would be infamous, it would be 

und on which we might expel him if brought within our juris- 
diction, but it does not therefore affect his election. Suppose CALD- 
WELL had killed Carney in a rencounter; suppose he had challenged 
him to the field of honor, as it once was called, and slain him in 
a duel, to get rid of him as a rival; this would have diminished the 
number of candidates; it would have rendered it impossible to vote 
for Carney, which Carney’s withdrawal did not do; it would have 
been infamous in CALDWELL, it might have enabled us to expel him; 
but could you, Senators, with your oaths upon you, decide that no elec- 
tion took place in Kansas because CALDWELL killed a rival before the 
day arrived ? 

We are not without authority upon the question whether paying 
money to Carney can be held bribery of members of the legislature. 

It seems not to have been the ancient or the modern law of Parliament 
that paying a bribe to one man was bribery of another. Buying off 
a rival candidate, was held not to be bribery in an election. Under the 
British statutes against bribery, it was not held that paying a bribe to 
one man to influence the yote of another was bribery of that other, 
or bribery in an election in which the man paid had no vote. I read, 
from Male on Elections, a statute passed so recently as George IIT: 

By the 49 George III, c. 118, (commonly called Mr. Curwen’s act,) for prevent- 
ing the obtaining of seats in Parliament by corrupt practices, after reciting that the 

romise any gift, office, &c., to ure the return of any member to serve in 

not given to the use of some person having a right to act as 

returning. r, or vote at such election,) was not bribery within the mean- 
ing of 2 George II, c. 24, &c. j 

The third persons there referred to, were not Carneys in a republi- 
can government, where no man dominates another. They were per- 
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sons belonging to a proprietary class, able, for special reasons, to 
control the s of their tenants and dependents. The influ- 
ence of money paid to one holding relations of control over a voter, 
is obviously greater than if they were Squa ; and yet, even in such 
a case, a recent and special statute was deemed necessary to attach 
a 8 to paying money to one not himself a voter. 

here take leave of the Carney transaction, reprobating it as dis- 
88 and wrong, but bonnying s inapplicable to the question 
of the validity of the election, as distinguished from the unworthi- 
ness of Mr. CALDWELL himself. 

I have done with this case. Ileave it, believing that the discussion 
will do much to concentrate a burning focus of indignant public atten- 
tion upon the groveling agencies which profane elections. The dor- 
mant forces of the State and national governments will, I hope, be 
roused. States should pass laws to punish the briber and the bribed, 
and Con, also shonld act. It may be declared, as the British stat- 
utes d that the briber shall be disabled, and he may be pun- 
ished like other malefactors. A statute may forfeit the office when 
obtained by bri even when the successful candidate is innocent, 
and others pay the bribes. It may impose an oath upon every man on 
the threshold of both Houses, purging him of bribery; and taking the 
oath falsely, will be perjury, and ground for expulsion too. Such pro- 
visions will be a sad inscription on the statute-book, but not so „as 
a record in the Senate that morality in America has ebbed so low that we 
are forced to act without law and against law in despair of other meth- 
ods, Above statutes, however, is public opinion. hen a wholesome 
and rugged sentiment is awakened in this regard, men will no longer 
in their own behalf scuffle for place in the purlieus of legislatures 
and of nominating conventions; they will keep aloof; it will be dis- 
graceful and fatal to appear electioneering and manipulating for 
themselves. They will wait until the office and the people seek them. 
But meanwhile, and always, we must adhere to the law, whether it 
works hardship or immunity in a particular case. 

Mr. President, I have been brought to these conclusions, well know- 
ing how some of them may grate upon the sensibilities of those, who, 
shocked at the drama of depravity enacted ir Kansas, have not 
stopped to consider the mode in which it may be legally chastised. I 
am not unmindful of the disfavor to be earned by seeming to stand 
between ion and retribution. Neither am I ignorant of 
the applause to be won now in the rôle of avenger and austere re- 
former., But we are only the sworn ministers of the law, and in our 
oaths is the al, and omega of our du When we hear that a 
local court or jury in a trivial case, swayed by manifestations out of 
doors, and canvassing the popularity of the verdict or judgment to be 
rendered, has swerved from the law or the evidence, we dubionsly 
shake our heads, lament the weakness of judges, and wonder whether, 
after all, the time has not come to abolish trial by jury. 

Senators, let us, the elect of States, sitting as Judas and jurors, 
see to it that here no sail is trimmed to catch a passing breeze of ap- 
plause or acclamation. Let us see to it that no coward thought of 
praise or blame creeps into the wavering balances in which truth is 
to be weighed. When the din and sensation of this hour are forgot- 
ten, when we have left these seats forever, when the volume of our 
lives shall be closed, when the relics of these times shall be “ gathered 
into History’s golden urn,” let there be found in this painful case a 
record showing that the American Senate was calm enough, firm 
enough, trustfal enough to maintain the genius, the spirit, the methods 
and the safeguards of the Constitution as our fathers gave them to us. 

Mr. FRELINGHUYSEN obtained the floor. 

Mr. SCHURZ. I ask the Senator from New Jersey to yield to 
me for a single moment, and at the same time I would ask the Sena- 
tor from New York to favor me with his presence for a moment. 
I desire to make a few remarks of a personal nature, called forth by 
an allusion made by the Senator from New York. 

Mr. FRELINGHUYSEN. Very well, sir. 

Mr. SCHURZ. It may be known to those Senators who read the 
Washington Chronicle, of this city, that on the morning of the day 
after I had addressed the Senate on this subject there appeared an 
article in the Chronicle severely criticising my speech, and stating 
that it was a well-known fact that this immaculate reformer was in 
the habit of receiving $200, and had done so in the late campaign, for 


the political hes he made. 
Mr. CON G. I never saw the article and never heard of it 
until this moment. 


Mr. SCHURZ. I merely desire to say that the Senator, in all prob- 
ability, if he did not see it in the Chronicle, it haying been so widely 
scattered throughout the newspaper press of the country, has seen it 
in some other paper. 
io CONKLING. Never in connection with this case, and never 

tely. 

Mr. SCHURZ. “Never in connection with this case, and never 
lately,” but he has seen it. 

Mr. CONKLING. In times past; yes. 

Mr. SCHURZ. I was a little surprised, after all the friendly dis- 
cussions that we have had during this winter, discussions so courte- 
ous after so arduous and bitter a presidential canvass, that the Sena- 
tor should make an allusion in his speech which it seemed to me, as 
it must have seemed to every one who had seen these rumors, bore 
directly upon me when he spoke of one who made hes advocat- 
ing the cause of this or that party for $200 a day. I think it will be 
agreeable to the Senator to know that this entire story is an absolute 


and unmitigated fabrication, that the humble individual who stands 
before him not only did not ask or receive for any of the 
speeches he made in the last campaign, but did not receive a single 
cent. 

Mr. CONKLING. As the Senator is especially addressing me, shall 
I understand him now to refer to the last campaign alone, or does he 
mean by his statement to cover previoas ee at as 7 

Mr. SCHURZ. The Senator knows very well that a little over a 
year ago charges of a similar nature were made against me in the 
New York Times, that I took occasion to reply to those charges upon 
this floorin every detail, and that I pronounced the charges connected 
with this subject, attributing to me the exaction of large sums and all 
that, unmitigated slanders. 

As to the late campaign, I desire to say to the Senator, and take 
this opportunity of informing the Senate and those who may have 
seen the reports referred to, that not only did I not receive or exact 
or take $200, but not a single cent; and in order to inform the Sena- 
tor more particularly still, so that when he shall have occasion to 
speak on this subject again he may know what is the trath, I will 
tell him that during that late campaign I received, unsolicited, un- 
called for, nnsuggested, a small remittance from liberal republican 
sources in New York to cover my outlays, which remittance covered 
about one-half of what I had paid myself out of my own pocket for 
campaign documents, Not only, I say, is that charge false, but when- 
ever any compensation during that campaign was offered me, and 
it was so in perhaps a dozen instances, I uniformly refused to take 
a single cent. 

But let me express my surprise that after a session like the one we 
have gone through, when the bitter controversies of the campaign 
seemed to have been utterlly forgotten, after we have carried on all 
the discussions occurring in this body in a courteous and friendly 
spirit, now at last, unprovoked, a Senator should feel called upon to 
make so insidions an allusion as that. I must confess that I do not 
understand the propriety of it, and I am rised at the spirit of it. 

This is what f have to say to the Senator from New York. I do not 
wish to engage in any personal discussion with him. We have had 
such before, and if I do not further interrupt the tenor of these de- 
bates by continuing such things now, the Senator knows very well 
that it is not from any apprehension of the co: nenees. 

Mr. CONKLIN G. I ask the Senator from New Jersey to indulge me 
one moment. 

The Senator from Missouri has chosen to seize upon this occasion 
to do two things: First, to exonerate himself from charges made 
against him. With that I have nothing todo; at least I should have 
nothing to do but for one fact, to which I will allude in a moment. 
Secondly, the Senator takes oceasion to read me a lecture in regard to 
an argument or illustration I introduced to the Senate. I deny his 
right thus to criticise me, and I say to him that he puts himself in 
the attitude of ing that he alone has been guilty of this prac- 
tice, that it is so exceptional and exceptionable that it has not pre- 
vailed with others, but with him alone. However that may be, Isay 
to the Senator that, whether he has or has not received $200 a night 
for speeches, I shall, on any occasion when a question in the Senate 
is to be tested by the inquiry, comment on the propriety of receiv- 
ing money for such services. I shall ask, what are the distinctions 
between its receipt in such a case and in another? I have noapology 
to make to the Senator from Missouri, but I stand by the propriety 
and fitness of what I said. 

One other word, Mr. President. If the honorable Senator from 
Missouri on this floor has ever denied that money was paid him for 
making speeches in past campaigns I did not hear it. I should grieve 
to hear it. Irepeat, that the Senator may hear me, I should grieve 
to hear him deny that money has been paid to him in past campaigns 
for making political speeches. He forces me to say this because he 
arraigns me and reminds me that on a previous occasion he denied 
charges made in the New York Times. Yes, Mr. President, I heard 
him deny charges made in the New York Times. I did not hear him, 
and I ventare to predict I shall never hear him deny in my presence 
that he has received money in 1 campaigus for making political 
speeches, I hope the Senator will not put me to the locality, the occa- 
sion, and the time. If he should, I might feel called upon to respond. 

Mr. SCHURZ. The explanation given now by the Senator corre- 
sponds with the spirit of the original allusion. I did not say, and 
never have said, and never shall say, that in former campaigns I re- 
fused to take from political committees that which was to compen- 
sate me for the expenses I had myself incurred. Neither do I think 
that many men, not in official position, if any, have ever declined to 
aceept such re-imbursement. Neither do I think there is any impro- 
priety in it. A year ago last January I stated on this floor that during 
fifteen years of campaigning, having spoken in almost every State of 
the Union ontside of the Southern States, being mye poor and hav- 
ing no money to spare, but devoting week after week, and month 
after month, to r work, I not only did take, but had a right 
to take, nay, was obliged to take, compensation for my services equal 
to the expenses which I ine for the simple reason that, without 
it, it would have been impossible for me to do that work to which I 
was invited and urgently pressed. 

I have not at this moment before me the Globe containing the re- 
marks to which I have referred, but deferring the reading until I shall 
obtain it I wish to address another word to the Senator from New 
York, and then let us test the decency of his personal allusion on this 
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occasion. I have no fault to find with the tone of any argument that 
he has made. He is at perfect liberty to make any argument he 
pleases; but when he interrupts the amenities of our debates in a 
manner entirely unprovoked, to make so insidious an allusion to 
slanders which have been circulated about one Senator on this floor, 
I ask him, what would he think if within these days a rumor had 
been spread in the newspapers charging him with having received 
$10,000 as a fee from the Central Pacific Railroad to represent their 
interests, and if I in a speech made an allusion to that fact, and made 
it in such way as to point to him? Would he not question the right 
and the decency of such an act? 

Mr. CONKLING,. If the Senator likes me to answer 

Mr. SCHURZ. Yes, sir. 

Mr. CONKLING. I would rise to denounce as a liar any man who 
made the statement, and I would authorize the Senator to | to any 
man who told him so that he lied, and to refer him to me; but I should 
not find fault with the Senator for hearing the rumor, or for making 
a remark which had nothing in the world to do with it, which I chose 
to take to myself, upon the principle that a hit bird flutters. 

Mr. SCHURZ. Precisely. ‘Then, sir, I will accept the Senator’s 
own statement, and I will ve that those from whom he took the in- 
formation upon which that allusion is based lied, and I authorize him 
to tell them so, 

Mr. CONKLING. Let me understand that. Does the Senator 
authorize me to tell any man he lies who says now that, in past cam- 
paigns, specific sums, so much a speech, have been paid to and re- 
ceived by the Senator from Missouri? 

Mr. SCHURZ. I authorize the Senator to tell every man that he 
lies who in the first place charges me with haying received $200 for 


any 

Mr. CONKLING. I have not said 8200. 

Mr. SCHURZ. Stop; I have the floor now—with having received 
$200 for every or any speech in the late campaign; and then I author- 
ize him to charge the man who denies the truth of the statement I 

ing to read as a liar again. That will cover the case, I 
think; will it not? 

Mr. CONKLING. I wish to thank the Senator for the very direct 
and luminous answer he has given to the question. 

Mr. SCHURZ. I think it will be still more luminous in a little 
while. Here it is, and if the Senate will now permit me to read, then 
the Senator from New York will get as much light upon the subject 
as he needs to discharge the duty as he hi defined it. I read 
from the Congressional Globe, January 8, 1872: 


of Wisconsin, 
Where I had the honor to speak from the same platform with the 
Senator— 


New Jersey, and Connecticut, traveled a great many thousands of miles, and made, 
if I remember correctly, between one hundred and sixty and one hundred an 
seventy speeches; and when I had returned home from those labors I found that 
all the com tion I had received from committees fell quite perceptibly short 
of my ac’ expenses—railroad fare and those incidental outlays cennected with 
ay 5 If entirel to the labors of th i 

‘oreover, ven myself entirely up e labors of the cam com- 
pletely noglecting my 3 affairs, I found myself surrounded by 8 
embarrassments, which resulted finally in painfal sacrifices, and if I had received 
only one-fifth part of what the Times charges me with, I should have overcome 
those embarrassments easily, Ido not ‘hesitate to say, however—and I refer to 
this because mention has been made of this subject in debate in the Senate—that, 
as a prudent man, I ought to have done something like that which the Times 
charged upon me, although, of course, in a more moderate degree; for I believe 
that gentlemen may be expected to goont at their own expense, and make aspeech 
now and then in promotion of a political cause; but when they are called upon to 
go from campaign into campaign 88 after year, for several months at a time, 
utterly neglecting their private rs, giving themselves wholly up to the work, 
unless they are entirely independent in fortune, they cannot afford to do so without 
reimbursement and compensation. I will say, further, that in a few subsequent 
hog s, when lists of appointments co 8 and months were seht to 
mo, ald to some extent protect myself in that respect, in a moderate way, how- 
ever, Wh. in other campaigns I neglected, even after my previous experiences, to 
look after m, private interests. 

Moved by curiosity, after having read tho Times's article, I undertook to figure 

how much time I had t in publio speaking for the republican canse 

nee 1856, and I found it to from seventy to seventy-two weeks, or about a 

ear and five months; and adding up also all that I received from the committees 
uring that whole time, I find that it amounts in the aggregate to less than a 
popular lecturer will earn in weeks. 
mention this subject merely, 377 it is a very humiliating one, because it 
shows the meanness of the w: which is carried on against certain members of 
this body. Itis humiliating, I say, to make such a statement; but it is still more 
humiliating that a paper, the organ of an administration which stands at the head 
of a party that has uilt up in its power gradually and laboriously by just 
such labors as those in which I, with many others, was engaged, should make such 
explanations necessary. 

If the Senator from New York will take this statement, together with 
anything I said about tho other story, and find anybody to contradict 
it, I authorize him to say that he lies. 

Mr. CONKLING. Mr. President, I will take leave of this subject by 
saying that the remark I made contained no allusion to the Senator 
from uri, although I had seen in the papers—not recently, how- 
ever—that money had been charged by him, and paid to him, for mak- 
ing political speeches. I had heard of it in other cases also, and in 
my remark there was no allusion to him. I put itas one of several 


cases, to test a distinction; I introduced it as an argument which I 
believed then and believe now just aud fair. The Senator from Mis- 
souri, who has seen recently in the papers something I have not seen, 
took it for granted, in consequence of articles he has read, that I was 
traveling out of od way to make an assault upon him, and accord- 
ingly he has brought the matter up. I have only to add that, not- 
withstanding the somewhat tart remark, and, as I think, grossly im- 
proper insinuation he made at one point of his observations, I and 
I have no feeling of personal unkindness toward him; and had the 
Senator not called attention to this subject it never would have oc- 
curred to me that he thought or supposed that I was selecting him 
or making an attack upon him, 

Mr. SCHURZ. Mr. ident, I should be very glad to take the ex- 
9 7 76 now made by the Senator from New York as it is given; 

ut I am very sorry to say that when an allusion is made with such 
particularity as this was made, the allusion can hardly have not been 
intended to have some personal bearing. When the Senator from 
New York says that he has no personal feeling against me I am sure 
that I have given no cause for any; that my conanes upon this floor, 
my tone in debate, my personal discussions, with whatever Senator 
it may haye been, have not been of such a character as to provoke 
any personal unkindness. But I 8 5 5 bring home to him that if I 
had made such a remark as I alluded to with regard to taking a fee 
from a railroad company, which it would be very far from me to do— 
if [had made such a remark upon the ground of statements circulated 
by the newspapers, I would not call it improper on the part of 
the Senator from New York, if he called the attention of the Senate 
to it. I should call it very proper indeed if he should hold me to 
account for it in the strongest language he could command. I know 
how personal allusions are made in speeches; and when the Senator 
made his allusion my mind could not escape the conclusion, nor 
could the mind of any Senator acquainted with the cireumstances, 
that that allusion was meant for me. If he now says that it was not, 
very well; let it go. I do not want to have any personal contro- 
versy with any one on this floor. I do not shrink from it when it is 
forced upon me; but I certainly do not seek it when there is no 


‘provocation. 


Mr. CONKLING. The Senator evidently wants the last word ; but 
at the expense of prolonging an unworthy matter, I venture to mako 
another observation. I mean what I have said. I mean to let it 
stand. I differ with the Senator when he affirms that he has done 
nothing calculated to awaken in me any feeling unfriendly to him. 
I, too, know the modes by which aman by covert insinuation, not 
bold, paneer to say what the Senator has now said, for example, 
and then inks from it and disclaims a ee to say it. I 
know how, during the last session of Congress, I, in common with 
others, was covered with insinuations and with accusations, false in 
fact, which the Senator had no right to make, and which, as much as 
any other, he was art and partin. Therefore he must pardon me for 
dissenting when he says that he has so conducted himself in the Sen- 
ate as to proyoke the resentment of no man. 

The Senator a moment ago seemed to intimate some doubt as to 
my sincerity, when Isaid that my remark did not single him out. 
The fact that the Senator deems it proper to feel such a doubt and to 
suggest it, not only forbids my saying anything further to relieve 
him, but, had he su ted such a doubt in season, I would cer- 
tainly not have uttered even the qualifying words which I did. 

Mr. SCHURZ rose. 

Mr. CONKLING. The Senator wants the last word. I promise 
him that he shall have it, because whatever he may say I will not 
be led further in this dialogue. 

Mr. SCHURZ. Mr. President, when the Senator from New York 
got up and said I wanted to have the last word, it seemed to me that 

© rather insisted upon having it himself. Now, when the Senator 
alludes to debates we had during the last session, I am sure that I 
have no reason to retract a single word I then said. But I think also 
that, a long time having ela between that period and this, a bitter 
campaign having been gone through with, and we having met here 
again, months ago, again on friendly terms, and having passed through 
three or four months of animated but conrteous debate, then it is ex- 
traordinary indeed that a Senator should feel called upon to indulge 
in such flings as have fallen from the lips of the Senator to-day. 

I am rather glad to see him abandon the explanation he gave us 
once this evening, that he had not intended any allusion tome. Iam 
glad he retracted that, for had he not placed the matter in the right 
light, 1 would. And there I will let this case rest, 

Lr. CAMERON. Mr. President 

The VICE-PRESIDENT. The Senator from New Jersey is entitled 
to the floor. 

Mr. CAMuERON. The Senator from New Jersey has been kind enough 
to allow me to rise to what I believe to be a privileged question. 

ae VICE-PRESIDENT. The Senator from Pennsylvania will pro- 
ceed, 

Mr. CAMERON. Mr. President, as the Senate well know, my voice 
is not a very strong one, and I rise, therefore, with some fear that I 
shall not be heard or understood in the prevailing storm which is 
raging. 

Ir. SHERMAN. I hope order will be preserved. 

The VICE-PRESIDENT. The Senator from Pennsylvania will 
pause. Senators will be enough to resume their seats. Order 
must be preserved in the Senate. 


-> 
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Mr. CAMERON, When I came into the Senate this morning, rather 
late, from my committee-room, I found the Senator from land 
[Mr. Hanf TON] making a speech, a part of which I heard, and only 
a small part. I found my name mentioned, and I took the liberty of 
going to our excellent reporter and asking him to give me a copy, of 
what was said by the Senator from Maryland in regard to myself. He 
did so, and I will read it if the Senate will allow me to do so. 

Mr. CARPENTER. It is impossible for the Senator to be heard in 
the prevailing storm which is beating on the glass roof above us. I 
move that the Senate proceed to the consideration of executive busi- 
ness. 

The motion was to; and the Senate proceeded to the con- 
sideration of executive business. 

After forty-four minutes spent in executive session, the doors were 
re-opened. 

Mr. FERRY, of Michigan. I move that the Senate do now adjourn. 

The motion was there being, on a division—ayes 29, 
noes 22; and (at four o'clock and twelve minutes p. m.) the Senate 
adjourned. 


IN THE SENATE. 
FRIDAY, March 21, 1873. 
The Senate met at half past ten o’clock a. m. 
Prayer by Rev. J. P. Newman, D. D. 
The journal of yesterday’s proceedings was read and approved. 
FINANCES: 


Mr. FENTON. Mr. President, I offer the following resolution : 


Resolved, That the Committee on Finance be directed to inquire what measure or 
measures can be adopted by the Government which shall give to the country a cur- 
rency convertible into gold at the will of the holder, thus securing greater stability 


in the exc! of e, in the work of production and investment, and in the 
5 labor; and to report, by bill or otherwise, at the next session of 
Congress. 


Mr. CAMERON. I ask that that resolution lie over. 

Mr. FENTON. Anticipating, under the practice of the Senate, that 
there might be some objection to the consideration of this resolution 
to-day, I ask that it may lie over and be printed. 

The VICE-PRESIDENT. That order will be made, if there be no 
objection. 

CLERK OF CLAYTON INVESTIGATING COMMITTEE. 


Mr. WRIGHT. I offer the following resolution: 


Resolved, That tho Secretary of the Senate be, and he is hereby, authorized and 
directed to pay the clerk of the committee of the Senate, eA to in- 
vestigate charges against Hon. POWELL CLAYTON, the usual per diem compen- 
sation of clerks to committees, from the ist to the 31st day of h, 1873, inclu. 
sive. 

The resolution was considered by unanimous consent and agreed tó. 


THE CONGRESSIONAL RECORD. 


Mr. SHERMAN. I rise to submit a resolution which I suppose will 
be adopted withont objection, (and, if there be no objection, the 
tary can reduce it to form,) that the Public Printer be directed to fur- 
arr A to each Senator two copies of the CONGRESSIONAL RECORD, com- 
lete and bound, at the end of this called session. I suppose there will 
be no objection to it, as it is necessary to have them. No Senator now 
has a complete file of the RECORD, (at least, I suppose other Senators 
are like e ee my resolution is that two bound copies be fur- 
nished to each Senator at the end of the session. 

Mr. CASSERLY. Bound in cloth? 

Mr, SHERMAN. Bound in the ordinary way. Let the Public 
Printer have his own way of binding them. 

The VICE-PRESIDENT. The motion should go to the Committee 
on Printing, but that reference may be dispensed with by unani- 
mous consent. 

Mr. CAMERON. Iobject. I think it had better go to the Commit- 
tee on Printing. 

Mr. SHERMAN. Very well; let the resolution go to the committee, 
if that is deemed necessary. 

Mr. CAMERON. I am opposed to increasing our printing. We 
have no right to frank documents, and so we ought not to print them. 

The VICE-PRESIDENT. The resolution will be referred to the 
Committee on Printing. 

RULES LIMITING DEBATE. 


Mr. WRIGHT. I wish to inquire if the resolution I offered yester- 
day does not come up. I have nothing to say upon it at all; I merely 
ask that it be referred to the Committee on Rules. 

Mr. MORTON. I suggest to my friend from Iowa that he allow 
that resolution to lie upon the table until after the CALDWELL case is 
disposed of. I think the resolution, if taken up, will only occupy the 
time of the Senate without result. I trust the debate on the pending 
question, the case of the Senator from Kansas, will be allowed to pro- 


until it shall be coneluded. I see the Senator from New Jersey 
Mr. FRELINGHUYSEN ] in his place who had the floor last night. 

Mr. WRIGHT. I certainly have no disposition on earth to inter- 
fere with the debate on the Kansas case. I have surely not given 
any evidence of such a desire. I did not suppose there would be any 
objection to the reference of this resolution. If debate is to follow, I 


shall not press it until the matter now before the Senate is disposed 
of. I soy ask that the resolution be referred to the Committee 
on Rules. there can be any objection to that, if discussion is to 
follow, I shall not press it at this time. 

Mr. MORTON. t me say to my friend that I think discussion 
will follow, from the fact that there are some members of this body 
who are so much opposed to any resolution of this character that they 
are unwilling even to countenance it by a reference. The Senator 
has had some evidence of that already. I think debate will follow on 
this resolution, and therefore I call for the regular order. 

Mr. WRIGHT. I understood the Senator from Ohio [Mr. THUR- 
MAN] to ask me the other morning why I did not offer such a rule as I 
proposed; and have it referred to the committee as a matter of course. 

have pursued that very course, and supposed this proposition would 
be referred to the conimittee as a matter of course. 

Mr. THURMAN. No; the Senator misunderstood me. I perhaps 
8 in less perspicuous language than I am accustomed to use, but 
that was not my meaning. I said there was no necessity to make 
that inquiry, that the Senator could offer amendments to the rules 
himself, and the usual practice in such a case was that they would 
go to the committee; but not necessarily that they would go there. F 
said then, if he offered them himself, we would see in what form the 
thing came, and if it came in a form that the Senate would not adopt 
at all, that the Senate would not have anything to do with, of 
course the Senate would not take the trouble to send it to a commit- 
tee. I do not wish, however, to take up time on this matter now. I 


hope the order may not be interfered with by this proposition}; 
for which there is no pressing necessity. It can be considered after. 
the regular order is disposed of if necessary, or at the beginning of 


the next session, just as well as now, 

Mr. SHER The motion is exactly in order, because during 
the morning honr the real thing that is pending is resolutions on the 
table, which are in the nature of morning business. 


Mr, T Have we a morning hour at an executive session 
like this ? 
Mr. SHERMAN. I wish to state to my friend from Iowa, with 


whose object I 8 heartily, and also to my colleague and 
other members of the Senate, that this matter of the adoption of a 
rule to regulate the order of business and debate, it is true, cannot be 
disposed of at this session, but it must be disposed of at the next ses- 
sion. My colleague said the other day that we got along very well 
during the last session. I say we did not. I say that more than two- 
thirds of the last session was consumed in unnecessary debate, and. 
the business of this country to-day suffers from the conduct of the 
Senate during the last session. Why, sir, we were not able to con- 
sider the great question of the currency and the public debt. 
colleague, who is opposed to all rules to cut off debate, suddenly 
opran a motion to lay on the table one of the most important bills 
offered at the last session, without debate, without any opportunity 
to debate. A temporary majority can cut off debate at any time by 
a motion to lay on the table, and thus defeat important measures. 
Everybody feels at this moment, every business man in the country 
feels, that the business interests of the country are suffering, because 
of the want of action at the last session of Congress one way or the 
other on that important subject. Our currency is depreciating daily 
in the transaction of business. 

Take, again, the case of Louisiana. There is à peoplé that I do 
believe from the bottom of my heart are suffering ate a govern- 
ment that is irregular in many respects; and we could not dispose of 
the Lonisiana question, a question involving the safety and character 
of a State, and perhaps the peace of the country, because time was 
unnecessarily consumed here in debate, not only on that question but 
on other questions. s 

We did at the last session nothing that affects the great interests 
of this country. All we did at the last session was to pass the appro- 
priation bills, and nothing could be got through of a general charac? 
ter unless it was thrust on the appropriation bills. 

Sir, I believe in the freedom of debate. I believe I can call on Sen- 
ators to testify that I have never endeavored to suppress debate 
where it was upon the subject-matter and conducted in the ordinary 
way. But, sir, I say that three or four or five members of the Senate 
may provon the business of the country from being transacted ; they 
may defeat any measure. Take a case, in to which my col? 
league will sympathize with me, the case of the steamboat law, which 
affects an interest of hundreds of millions of dollars of property in 
this country and the commerce of the great rivers. i 

Mr. HOWE. Mr. President, I rise to a qona of order; I do not 
know what the porting esr is; but I rise to submit, not so much 
to the Chair as to the Senator from Ohio, that the line of remark he 
is pursuing I think tends toward legislation. If so, I certainly think, 
under the rule that was adopted last week at his instance, he is out 
of order to-day. [Laughter.] > 

Mr. SHE Now, I am going to illustrate how utterly inde- 
pendent of the rules of order any Senator on this floor is. What do 

care for your rules of order? On this very question I could make a 
dozen motions upon which I could speak for two days if my physical 
strength would hold out. I could move to postpone the question aud 
discuss that. I could make the debate that I am now making on the 
proposition to declare the election of Mr. CALDWELL invalid. I could 
make it in any way. I could talk about anything, and no motion cam 
prevent me. Why, sir, I may talk about the recent trouble in the 
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English Parliament; and what rale is there to prevent me? How 
can you say that that is immaterial to the question whether Mr. 
CALDWELL should go out or not, or to the question whether we onght 
to have the previous question or not? 

All these things show the absurdity of clinging now to the old 
ideas that prevailed at the beginning of this Government, when the 
Senate of the United States was a little company of twenty-six men, 


a cabinet of States, holding secret sessions, without rules, called 
upon to participate with the President in the disch of the 
executive fanctions of the Government. Is it not a to apply 


the ideas which governed such a body in its conduct of the public 
business to a body of seventy-four members, sitting in open session, 
debating all the measures of the Government, and exercising a con- 
trolling influence upon legislation in every respect? 

While I heartily sympathize with my friend from Iowa in the 
endeavor to get some restraint or regulation of debate, somethin 
that will enable the business of this country to be transacted inste: 
of being obstructed by unnecessary and pertinacious debate, I do 
not any action at this session, and I think it is hopeless to 
look for any now. I do not think my friend accomplishes much by 
1 to do it at this session. I say this with due deference to 
his judgment, because I do not believe we can hold this session in 
permanence. Although the rules are continuous, yet the committees 
fall with the session and have to be renewed at the beginning of 
every session. This contest must be brought up at the next session 
of Congress, and then the question will have to be determined. 

I repeat that, under the present rules of the Senate, it is impos- 
sible for the Senate to attend properly to the business of this 
country. I have thought of three modes in which we can bring this 
matter to the test. First, we can commence at the beginning of the 
next session of Con and introduce some restrictive rales and 
stand by them until a Pee, of the Senate determine either to 
adopt some restraint on debate or to reject all 3 havin 
that tendency. If they shall be rejected, it will be in the power o 
any six members of this body to put an end to the transaction of the 
public business by thə Senate. I do not wish to say anything 
unkind in regard to this matter or about Senators, but tako the 
average of the time allowed for debate with seventy-four Senators, 
and give to the whole seventy-four the time that any one of half a 
dozen whom I could name generally occupies in debate, and you would 
not be able to pass a single bill. If you give an equal ganty of 
time to each ator of the seventy-four Senators, and each one 
should occupy the time that some do, what chance would there be 
for tho public business? 

I again repeat what I said some days ago, during the last session of 
Congress, that there is no parliamentary body in the world that has 
not some limitation of debate. 

Mr. THURMAN. The House of Lords has not. 

Mr. SHERMAN. It has; my colleague is mistaken. They bave no 
previous question in the House of Lords, it is true, but the ministry 
say, “We wish a division on this question to-night,” and it is had. 
They have a rule which is more arbitrary than I wonld like to see 
adopted here. I do not want any unreasonable limitation of debate. 
I do not want anything that will prevent free h. Ido not want 
any limitation as to time, or any strict rule of relevancy, but there 
must be some mode by which a reasonable majority in this body, 
either one-half or two-thirds, shall be enabled to say that at such a 
time the public interests demand that debate on a pending proposi- 
tion shall cease and that the vote be had. That ought to be done. 
There ought to be some rule, not harsh and arbitrary, not unreason- 
able, that should confine members in debate, not within very narrow 
limits, but which should compel them to talk at least about or rel- 
evant to the subject-matter in controversy before the Senate. 

Why, sir, take the case of Louisiana. During the last session, near 
its close, when we had up a bill abont the agricultural colleges, a bill 
to which, it is true, I was very much o „an honorable Senator 
on this floor, one of the most able and distinguished members of this 
body at that time, got up and led off in a debate on the Louisiana 
question, and it was continued for three days. When he was called 
to order, or rather when I politely su to him that he was not 
talking about the matter before the ate, he wanted to know what 
difference that made; what rule there was in the Senate that re- 
quired him to talk to the subject-matter? So for two days he went 
on with a debate in regard to Louisiana that had nothing to do with 
the agricultural colleges, or the grant of lands, or the topic that was 
under consideration. 

My colleague seems to think, and so does my friend from California, 
that this is a blow atthe minority. The honorable Senator from Del- 
aware seemed to think that any limitation by rules was a blow at the 
minority. Why, sir, the minority always have more rights on this 
floor than the majority. I would not take away from them any right, 
but I would not allow a minority of the people of this country to 
subvert the Government, nor would I allow the minority in this body 
to control the majority in the ordinary and n legislation for 
the country. There never has been a night session during my twelve 
years’ CA amen in the Senate but that was totally unn and 
a wasteful expenditure of time and patience. During the time I have 


been here I never have seen an occasion where the fullest latitude of 
debate was not allowed in the day-time and in reasonable hours. 
Where the e ee had settled itself down upon the conviction 
that a particular measure in a particular form ought to pass, it was 


ony able to pass it Dyrare us here in night sessions, wearying us, 
unfitting us for the discharge of aoe gee ee confusion, strife, 
and contention, which ought not to have been necessary after the de- 
liberate judgment of the Senate had been settled in favor of a 
lar measure. Wasitn , to preserve the rights of the minority, 
that that should be done? it supposable that the Senate would 
arbitrarily arrest free and fair debate by the minority? Not at all. 
But, sir, this rule is necessary, not only for the minority, but it is 
necessary for the majority also, because sometimes debate goes on to 
an unreasonable length. If we had a rule that allowed two-thirds of 
the Senate to say when debate should stop, do you suppose that rule 
would be abused? Under the Constitution two-thirds can expe 
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member for any cause they deem proper. Is it to be supposed that 
under a rule which required two-thirds for its application, anything 
harsh or arbitrary would be done? Not at all. 

Isay, therefore, that while 3 it is useless for my friend from 
Iowa to press this matter at this session, the public interest demands 
that some new rules in regard to debate and the order of business 
should be made. 

Mr. MORTON. Mr. President, have I the right to call for the regu- 
lar order? 

Mr. THURMAN. I hope my friend will allow me a single remark 
personal to myself. 

The VICE-PRESIDENT. The question is on the motion of the 
Senator from Iowa to take up his resolution. 

Mr. SCOTT. Mr. President, whatever may be our opinions as to the 
propriety of adopting these rules, it is ectly obvious that no ac- 
tion can be had upon them at this session, and I rise in the interest 
of the dispatch of business, intending to make a motion, if it be in 
order, which will test the sense of the Senate upon the propriety of 
taking up further time in discussing this question about the rules. 

Now, suppose the rules as offe: be referred to the committee; if 
they take no action at this session, the whole subject dies. If they 
do take action and report upon them, it is perfectly evident that the 
debate which will ensue will be of such length that the Senate will 
not stay here to consider the subject at this session. So that in no 
point of view do we make anything by either referring this resolution 
or having a report upon it. 

Now, sir, in view of what was said by the Senator from Indiana 
who, as chai of the committee reporting the resolation now 

ly before us, has charge of it, I think it is due to him that 
we shall waste no further time in discussing questions upon which 
there can be no action at this session. I think it is due to him that 
every hour of time should be taken up in discussing the question 
now before us; and with that view, if it is in 9 move to lay 
upon the table the motion to take up these rules. 

Mr. THURMAN. I ask my friend to withdraw that motion for one 
moment until I can notice a remark made by my colleague. 

Mr. SCOTT. Will the Senator renew it ? 

Mr. THURMAN. Yes, sir. 

Mr. SCOTT. Very well. 

Mr. THURMAN. My colleague seemed to rebuke me, (I am sure 
he did it in no unkind spirit,) use I moved to lay the finance bill, 
if it may be so called, on the table. My colleague must recollect that 
we debated that bill, I think, more than a week. I may be mistaken ; 
but that is my impression. But one thing he certainly will remem- 
ber: that before making that motion, on the morunga the day on 
which it was made, I went to him and asked him if he had any ob- 
jection to my making it. He said, “ Do not make it now; let the de- 
bate ran on this day.” Then in the afternoon I went to him again 
and asked him if he had any objection to my making it, and he said 
not after he had addressed the Senate. Thereupon he did address 
the Senate with great force, and great power, an t earnestness ; 
and it was not until he had closed kis remarks that 1 made the motion 
as a test motion. 

I do not think there was in that any cutting off of debate, or any 
injustice to my colleague, or to the committee, or to the country. 
The Senator from New York who sits nearest me [Mr. CoNKLIXNG 
declared afterward that the fate of that bill had been perfectly wel 
known for two days in the Senate, and yet we had gone on and de- 
bated the bill after it was known for two days that it could not pass. 
I did not know that two days before the vote was taken on the bill. 
I thought the debate was a very instructive debate. Leaving out 
what I said, it was very instructive to me, and I listened to my col- 
league’s views with the greatest interest and pleasure, as I did to 
those of all others who spoke on that subject; and I think, so far as 
I am concerned, I was very much benefited by what I heard on both 
sides of that bill. But I am sure there was no intention on my part to 
cut off debate, nor did I think anybody wanted to debate the bill fur- 
ther at the time I made the motion to lay on the table. 

This is all I desire to say now, because, sree I should like to 
reply to the views of my colleague on this resolution and the proposed 

es, I do not wish to take up time. I concur with what the Senator 
from Pennsylvania says, that we ought not to take up a matter which 
we cannot peer of, and therefore, according to my promise, I renew 
the motion to lay the motion to take up the resolution on the table. 

Mr. WRIGHT. I do not wish to make aspecch, but I ask the Sena- 
tor to withdraw the motion for a moment, in order that I may make 
a suggestion. 

Mr. THURMAN. If the Senator from Pennsylvania says so, I will 
withdraw it. 
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Mr. WRIGHT. Having offered these rules, I think it is due to me 
that I should be allowed to say a word. 

Mr. SCOTT. Perhaps my friend will not renew the motion. 

Mr. WRIGHT. I simply wish to make a suggestion. 

The VICE-PRESIDENT. The Chair wishes to state to the Senate 
that he cannot recognize any conditional withdrawal of a motion to 
Jay upon the table. No Senator has any right to make any bargain 
of that kind. 

Mr. SCOTT. In justice to the Senator who offered these rules, I 
will withdraw the motion for the present, but will renew it after he 
shall have concluded. 

Mr. WRIGHT. I was about to suggest that I very much doubt 
whether a motion to lay on the table be in order, for I understand 
the motion is to lay the motion to take up on the table, and I under- 
stand also that the resolution came up as a matter of course, without 
any motion to take it up. However that may be, I wish to inquire 
whether a motion to postpone the further consideration of this subject 
until the first day of the next session would be in order. 

The VICE-PRESIDENT. That would be in order. 

Mr. WRIGHT. Then I make that motion. Instead of the motion 
to lay upon the table, I move to eee the further consideration of 
this subject until the first day of the next session. 

Mr. DAVIS. Will not that be in the nature of a special order ? 

The VICE-PRESIDENT. The Chair thinks not. The question is 
on the motion of the Senator from Iowa. 

The motion was agreed to. 


REPORTING AND PRINTING OF THE DEBATES. 


Mr. ANTHONY. I ask permission to make a report. At the last 
session of Congress the Committee on Printing on the part of the Sen- 
ate were instructed, in the absence of any contract, which there is no 
anthority now to make, to provide for the publication of the debates 
of Congress. The committee have made an arrangement with Mr. 
Dennis F. Murphy, who has long been the head of the corps of report- 
ers of the Senate, to continue the debates in the way in which you see 
they are now published; and, in order that the Senate may know what 
the committee have done, I ask the Secretary to read the resolutions 
which the committee adopted, and under which Mr. Murphy is acting. 

The VICE-PRESIDENT, The resolutions will be reported. 

The chief clerk read as follows: 

„E. by is hereby appointed Official Re rT of the Senate, 

—— That the e Lol the Senate 1 —4 directed to 3 the Official Re. 
porter of the Senate for reporting the proceedings at the present session, out of 
any money that may he: be appropriated therefor, at the rate of $1.04 per 
thonsand ems, printers’ measurement, and twenty per cent. thereon in addition, 
(being the same compensation heretofore paid for reporting the proceedings of 
the Senate for publication in the Daily Globe ;) the accounts to be made up from 
the published debates in the CONGRESSIONAL RECORD, and certified by the Con- 
gressional Printer. 


Mr. ANTHONY. This is the precise compensation that has hereto- 
fore been paid. It has always bans customary ever since I have been 
in Congress, I think, and it has now acquired the force of law, to pay 
an additional compensation per session of 8800 to each of the report- 
ers. The appropriation for that has been made for the coming year, 
but it is made to the “reporters for the Congressional Globe.” The 
committee, as part of the contract, have stated to the Reporter that 
this additional amount will be included in the compensation of him- 
self and the usual numberof assistants who have heretofore received it. 

The committee have also instructed Mr. Murphy to be prepared at 
the opening of the next session with his reporters to go on with the 
debates until farther orders shall be issued, if at all. 

With regard to the publication of the RECORD, the committee have 
embodied in the resolution which I ask the Secretary to read their 
instructions to the Congressional Printer. 

The chief clerk read as follows: 


Resolved, That the Congressional Printer be directed to have the same number 
of the CONGRESSIONAL RECORD for the present session printed as was printed of 
the Globe for the last session, with a suitable index, to be prepared under the direc- 
tion of the Committee on Printing, and that they be distributed as the Globe for 
the last session was distributed. 

Mr. ANTHONY. The only variation from that is the file copy, 
which the committee have instructed the Congressional Printer to 
place on the desk of each Senator. 

ELECTION OF SENATOR CALDWELL. 

The Senate resumed the consideration of the following resolution, 

submitted by Mr. MORTON on the 6th instant: 


Resolved, That ALEXANDER CALDWELL was not duly and lly elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 


The VICE-PRESIDENT. On this question the Senator from New 
Jersey [Mr. FRELINGRUYSEN] is entitled to the floor. 

Mr. FERRY, of Connecticut. If the Senator from New Jersey will 
allow me one moment, I have an amendment to offer to the pending 
resolution, which I think should be offered before the debato pro- 
ceeds further. It is to strike out all of the resolution after the name 
“ ALEXANDER CALDWELL,” and insert,“ be, and he hereby is, expelled 
from the Senate of the United States,” so that, if amended, the res- 
olution will read : 


Resolved, That ALEXANDER CALDWELL be, and he hereby is, expelled from the 
Senate of the United States. 


Mr. FRELINGHUYSEN. Mr. President, I do not rise to make a 
speech, but to submit a few suggestions in reference to the pending 


measure, which is one of the most important and the most delicate 


that has been before the Senate since I have been a member. If it 
were not my p to abstain from a speech, I certainly would have 
sought another occasion than this, following the exhaustive and elo- 
7875 disquisition of the Senator from New Tork, [Mr. CONKLING, ] 

e impressions of which are still fresh in our memories. 

And first I want to say a few words relative to this and other in- 
vestigations with which we have been engaged, and to those that are 
looming up before us in the future. In my opinion this is, in its or- 
ganization, the best otra body in the world, and it will continue 
to besuch until we adopt the previous question, as just suggested, 
and then I fear its power will begin to wane. While that is so, it is 
also true that, except when the Senate acts as a court of impeach- 
ment, it is the poorest judicial tribunal in the land. When acting as 
a court of impeachment, the charges against the accused are pre- 
sented, and he knows to what he is to make answer, and knows that 
he is to be called upon to answer nothing but what is charged. The 
trial takes place; the witnesses are examined by the 8 on 
the part of the House and by the counsel of the aceused before the 
court. Our consultations are with closed doors, with no reporters 
present, so that there is no pride of opinion to prevent the correction 
of a hastily adopted error. 

But in investigations like that before us the case is widely differ- 
ent. A Senator is put on trial without specific charges or present- 
ment. He may enter the ordeal to try the question of fact whether 
he did or did not own Credit Mobilier stock, and 8 may 
be, without any fault of the committee, and to their , and by mere 
force of the nature of the investigation, expulsion for a crime which 
must send an iron through the heart of an honorable man. 

Another Senator enters the ordeal to try the question whether he 
has or has not given a bribe of $7,000 to a man specifically named, 
and while that question is undetermined, he is, on the application of 
one individual out of the forty millions in this land, and he an enemy, 
called upon to answer thirteen distinct charges of bribery, with his wit- 
nesses eighteen hundred miles away, and this, too, in a land that 
boasts a Constitution providing that no person, not even a Senator, 
shall be held to answer for an infamous crime except on a present- 
ment orindictment of a grand jury, and which also provides that trials 
of all crimes, except in cases of impeachment, shall be held in the 
State where the crimes shall have been committed. 

It may be said that these investigations are at the instance of the 
party accused. That matters not. The maxim of the law is not that 
consent does not give jurisdiction, but that consent cannot give juris- 
diction. Suppose two Senators consent that we shall try an eject- 
ment case; does that give us jurisdiction? I think it is time that 
the Senate consider before entering so freely upon these investigations. 

But farther, Mr. President, the tribunal does not see nor hear the 
witnesses, so as to judge of their credibility or capacity, and are thus 
deprived of the one consideration that makes trial by jury valuable. 
All witnesses stand before us on a dead level; and this is done, with 
a Constitution providing that all trials of crimes, except impeach- 
ment, shall be by a jury! And the consultations of this court, if 
such you may call the earnest appeals of counsel, are before the 
public, with reporters present heralding the slightest suggestion of 
an opinion that is made, so that when the intimation of one’s 
views is once made, it is considered indecision or pusillanimity ever 
to waver or part from it; and those rules of evidence, the crystalliza- 
tion of the wisdom of centuries, are di ded by counsel and by 
committee, because they both know that any objection to evidence, 
or any ruling that it is incompetent, is looked upon as a suppressio 
veri; and they fear the quick and ready verdict of the conntry 

gainst the party by whom the objection is interposed. A worthless 
witness testifies to some hearsay allegation, which, perhaps, some 
one equally worthless has whispered fn his ear, and perhaps not; 
and unless the Senator takes the stand and on his swears that 
the allegation is untrue, it is accepted as admitted; and if he does 
take the stand to swear to its untruth, he lays his whole life, his 
business, his private affairs open before the country. Why, Mr. Pres- 
iđent, if you should attempt in this land to establish an inquisition 
that should pinch a man’s thumb to make him disclose his private 
business, before it would be submitted to the streets would run 
with blood; and yet this mode of investigation applies the thumb- 
screw to the reputation, not to exact evidence, but to compel one to 
contradict that which is no evidence, and should never have been 
admitted; and then the occasion is improved by an adv to 
po affairs that are private, and this, too, in a country that 
asts of a constitution which declares that a man shall not be de- 
rived of his liberty except by due process of law. Sir, there is no 
iberty where privacy is unduly or unlawfully invaded. It is the 
poorest tribunal in tho land, and yet, Mr. President, is it not good 
enough for all the p for which it was intended? 

The legislative, executive, and judicial powers are vested in distinct 
departments, Maintaining the majesty of the law by the administra- 
tion of justice is not in tous. That belongs to the judicial 
power. If a Senator is ch: with murder, forgery, or conspiracy, 


and, while ont on bail, takes his seat here, may we, without present- 
ment, away from the vicinage where the offense was committed, with- 
out jury, without seeing or hearing a witness, try him? No one will 
say so. May we under the same circumstances, then, try him for the 
infamous crime of bribery? Are we to do this under the simple power 
of judging of the election of aSenator? Would not that amount toa 
usurpation of judicial functions? May we try these offenses under the 
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authority given us “by a vote of two-thirds to expel a member ?“ 
Shall we, under this provision, try in the manner we necessarily must, 
if we try at all, infamous crimes involving the severest of penalties, 
and determine issues so nicely balanced that the committee which we 
have substituted for the d jury stand three to four? Does not 
the provision of the Constitution rather mean that when disreputable 
conduct or crime is so patent or aono sapen, or judicially estab- 
lished, that fifty men ont of seventy-four so plainly see it that a trial 
would be a mere farce, that then the Senate may by a vote of two to 
one purify itself by cutting off the polluting member? I think so. 

Mr. BAYARD. May Lask the honorable Senator from New Jersey, 
does he hold that it is not within the power of the Senate or the 
House of Representatives to expel a man for any other offense thau 
that of which he shall have been judicially convicted ? 

Mr. FRELINGHUYSEN. Mr. President, I will give my friend my 
views ae that subject presently. I will come to it in the course of my 
remarks. 

Mr. BAYARD. The honorable Senator had said as much just now, 
and I almost doubted my ears when I heard it. That was the reason 
I put the question for information. 

„ FRELINGHUYSEN. What I said was that the Constitution, 
when it said that the Senate may expel a member, did not intend 
that we should enter into these trials and assume judicial functions ; 
but it meant that where the disreputable conduct or crime was patent, 
admitted, so judicially established, and was so clear that fifty men 
out of seventy-four, or two-thirds, saw it, then they might by a vote 
exclude that member. 

Mr. BAYARD. That was the reason I asked. Hearing the learned 
Senator state that the facts should be patent or admitted, or judicially 
determined, I thought I would ask him whether he considered that a 
judicial determination was n to give the Senate powerto expel. 

Mr. FRELINGHUYSEN. Mr. President, an intelligent judge with 
twelve plain men as jurors would in three days have determined this 

nestion in the State of Kansas, the laws of which State, rather than 
those of the United States, Mr. CALDWELL has violated if he be guilty, 
better than we can ever determine it; and let me add that when the 
record of that conviction should have been presented here, it would 
have established a prima-facie case against him invoking and demand- 
ing our action. 

Pat, sir, there are other national considerations why this should not 
be the forum for these trials. The trickery and fraud and corruption 
of every nook and corner of this land—and iniquity does prevail here, 
as it will in every land until the millennium—are here to the 
Capitol, and paraded and flaunted and magnified by the exaggerations 
of eloquence, and laid before the public as its daily food, until it is 

strange if the people are not taught to despise their law-makers and 
contemn their laws. This is done until these proceedings become a 
stench in the nostrils of the people, until the key-note of public 
morals is lowered, and until the great Republic becomes a reproach 
among the nations of the earth. 
` I submit that the broad escutcheon of the nation should not be 
stained and soiled, polluted by the despicable trickery and practices 
of every little locality. Let them bear alone their disgrace, until in 
deep humiliation they shall learn that the paths of virtue are alone 
the paths of pleasantness and of peace, Not only isthe nation charged 
with the local misdeeds that actually happen, but with all the false 
charges that malignity and disappointed ambition may concoct. In 
one of the cases to which I have alluded, there were thirteen distinct 
charges of bribery, which your committee unanimously reported were 
clearly unsustained. I claim, sir, that we are bound out of regard to 
the good name of our country, while not screening the vicious, to see 
that the nation is not unjustly condemned, and even to cast the mantle 
of patriotism over faults the parade of which does no service. 
gain, sir, b7 L perveg the Senate of the United States into a court 
of general jai elivery, we seriously interfere with the discharge of 
those duties relating to great national questions which the welfare 
of the country demands. And further, I remark that the position of 
Senator of the United States is one which heretofore has been coveted. 
Six years is a long time for ambition to keep itself waiting. Let it 
be understood that the Senate is always open and ready to entertain 
any charge that may be made by any one, and that we are to try the 
uestion in the manner we know these investigations must be con- 
e and, I think, we are courting such a condition of things as will 
destroy that independence and that security which it was the great 
care of the Constitution, by its various provisions directed to that end, 
to confer upon the Senate. Better, far better than imperil that inde- 
ponaos and security, let the wheat grow with the tares until the 
arvest, when the States shall enforce their laws, shall come, than to 
destroy both wheat and tares by this unskillful husbandry. 

Let no one think that the propriety of his conduct has been such 
that he is impregnably secure when the rules of evidence and the 
proper organization of judicial tribunals are broken down. Those 
agencies were created as much for the protection of the innocent as 
for the conviction of the guilty. As another has said, one may be so 
popular to-day that the people cast garments and garlands before him, 
and to-morrow he is the victim for the cross: “ Cracify him! crucify 
him!” I object to the breaking down of the barriers of rules of evi- 
dence, a justly organized judicial tribunal, and the safeguards which 
our Constitution has cast around the trial of its citizens for crimes a 
and I claim for a Senator of the United States oniy the rights that 
belong to the humblest citizen of this land; but I c them all. 


Again, Mr. President, there is no limitation to these charges; there 
is no statute of fence. Away from their witnesses, without the ad- 
vantage of the constitutional tribunals of the country, the rules of 
evidence unenforced, long after the event is charged to have occurred, 
when the evidence is lost or memory become indistinct, and under 
circumstances in which you could try no one else, the impression 
seems to prevail that Senators may be tried. 

I have said this much to call the attention of the Senate to the 
Koparal subject of investigation. What I have suggested may have 

ittle to do with the case before us, for in that case the Senator ad- 
mits the paying of $15,000 to induce a candidate to withdraw from 
the canvass. That fact needs no investigation. Permit afew words 
as to this particular case. 

I do not believe that we are an assemblage of embassadors from 
the States, but we are a co-ordinate branch of the national legisla- 
ture. Under the old Confederation a State might send from one to 
seven delegates, and each State had but one vote. That was State 
representation. Now, it is true that, in order that the State may have 
a representation in the national councils without regard to popula- 
tion, each State has the same number of representatives in the Senate; 
but when here we vote as individuals, as much so as do the Repre- 
sentatives in the House. We are not Senators of Pennsylvania or 
Rhode Island, but we are, when elected and sworn, Senators of the 
United States. For the purpose of removing the election a little fur- 
ther from popes influence, Senators are elected, not by the legisla- 
tive power, for that consists of the legislature and the governor, but 
are elected by the legislature. When a Senator presents his certifi- 
cate here, signed by the governor, to the fact of his election, he is, 
prima facie, entitled to his seat. That has been frequently decided. 
Being seated, he is entirely beyond the control of his State, but can 
be unseated for any cause that makes his election void, as a discovery 
of the misconnt of votes, fraud in counting them, duress, possibly de- 
ception, or Macovog a want of the constitutional qualifications. 

Can his election be declared void for bribery ? 

Before I listened to the exhaustive argument of the Senator from 
New York, [Mr. CONKLING,] I for my own purposes wrote this short 
sentence, and I believe it trae and shall act upon it: “ If the elect- 
ors were legal voters, and voted freely and understandingly, the 
election is valid.” I am not likely to change this conclusion after 
listening to the argument to which I have alluded. Yon cannot 
render an election void by attacking the motives of the legislators. 
You cannot prove that one legislator voted for a Senator because he 
was his cousin, and that another voted for him in order to get him 
out of the way, that he might have his law-practice, and that another 
voted for him because he was satisfied he would aid in obtaining a 
bounty for his railroad. It does not follow that the legislator would 
not have voted for the Senator without any of these considerations. 
The question of motive is beyond our reach. 

Can you declare the election void for bribery? Ido not know that 
I have anything to add to the argument which has been made on that 
point, Ican only state the one consideration upon which I made up 
my own conclusion on this subject. Sup a Senator, elected in 
joint convention by one majority, and it is clearly proven that one 
member who voted for him was bribed so to vote by an enemy of the 
Senator elected. That might readily be. That enemy might bribe 
a legislator so to vote, in order that the Senator would be out of the 
way as a candidate for governor. He might bribe a legislator to vote 
for the Senator for the very p of eventually defeating him; for 
if the doctrine be true that the bribery of the majority renders the 
election void, this would be a very effectual mode of defeat. It seems 
to me that to hold such an election void would be placing a premium 
on bribery; that it would be giving it the reward of sure success; 
and I cannot conceive that any Senator can hold that such an elec- 
tion would be void. 

If, however, that election would not be void, then bribery per se 
does not render an election void, for it makes no difference from whom 
the bribe comes, so far as relates to the influence of the bribe on the vote 
of the legislator. Do I, then, mean to say that a Senator, if he is the one 
that gives the bribe, can in this manner secure his election? What I 
mean is, that it is perfectly clear that his being guilty of bribery is a 
question that goes to his character, and not to the fact of election, 
and is to be treated under the power of expulsion. 

If, then, bribery does not render an election void any more than it 
renders a charter or a law void, is corruption to continue to run riot 
in our ae. No, sir; it is the law of the State that the legi 
lator violates, and the States must vindicate their laws; must indict 
and punish ; and, if they do not, then let the General Government, if 
it has the constitutional 8 perhaps it has so far as bribery 
relates to a United States Senator, enact laws and enforce them in the 
Federal courts of the judicial districts of the country. If the Fed- 
eral Government has no such power, it certainly has not power to 
reach bribery by declaring the authorized acts of independent States 
to be void. Again, the question is asked whether the guilty Senator 
is to go unpunished? No; he is subject to the criminal code of his 
State, and is subject, too, in the manner I shall indicate, to the power 
of the Senate on the question of expulsion. 

The Senate“ by a vote of two-thirds may expel a member.” Such 
is the brief constitutional charter of our power. There is no consti- 
tutional limit whatever to our discretion, and we naturally seek for 
direction. Let us, then, remember that we are not charged with the 
administration of justice. If a crime is brought to the attention of a 
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grand jury, they must act. Ifa case is presented to a court, it must 


acquit or condemn. We have no such imperative duty. If there be 
a case that is patent, acknowledged, or judicially determined, so as to 
convince two-thirds of the Senators, we Say etre) if we think the 
purity and dignity of the body demand it. e do not by any means 
give our sanction to the conduct of every Senator we do not expel. 

For what may we expel? There is no sure chart or compass, in an- 
swering that question, to bring us to the safe haven of truth. The 
best that we can do is to suggest rules to guide our uncontrolled dis- 
cretion. 

First. We may expel for disreputable conduct during the period one 
is a Senator, whether such conduct is connected with his senatorial 
duty or not. But when, while Senator, this disreputable conduct is 
not connected with his senatorial duty, the ground for expulsion should 
be laid by a record of conviction. ere are many offenses that might 
be suggested for which Senators would freely give a vote for expulsion, 
yet they are offenses for which they would hesitate monk balore subject- 
ing the accused to such trial as can be here given. When the offense, 
be it homicide, forgery, or bribery, is once judicially established, then 
the Senate will take action as to it. 

Secondly. One may be expelled for disreputable conduct in the 
act of obtaining an election. But if that conduct is a crime, and 
the Senator asserts his innocence, he is, as other men, entitled to a 
constitutional trial in the State where the crime is alleged to have 
been committed, and this, because the Constitution declares in effect 
that eve rson shall have that right. I am aware that we are 
not boun these constitutional provisions. I know that when 
we are exercising the power of expulsion, then we are patting forth 
a high prerogative power. We should, however, in the exercise of 
this discretion, extend the same protection to Senators as to other 
men, and be guided by the provisions of the Constitution. Let us 
do to others as we would that they should do to us. I now ask 
these Senators individually whether if you, or you, or you, were 
charged with bribery in your respective States, you would be willing 
to have your cause tried, involving a reputation dearer to you than 
life, and involving, too, the good name of your children—you would 
be willing to have that cause tried in the State of Kansas, eighteen 
hundred miles and more away from your home and from the vicinage 
where the crime is alleged to have been committed—away fom tha 
locality where the character of the witnesses is known—and this 
without an issue being formed and withont court or jury? No; there 
is no Senator that would not cry ont against such an injustice being 
brought to his door. By my vote, sir, I shall administer to others, 
whether there is a storm of public sentiment or a calm, the same law 
and the same justice that I claim for myself. 

Thirdly. It may be that a Senator is so clearly guilty of misconduct 
connected with the obtaining of his office that it would be a mere 
farce to 8 a trial. ory, Davis, Toombs, Clement C. Clay, 
and others their places in the Senate to join the rebellion, and 
their seats were declared vacant. 

Mr. CALDWELL admits that in the act of gaining his seat he paid 
$15,000 to Carney, a candidate, to induce him to withdraw. Of this 
fact there is no doubt. There is no need of a trial. This act, as stated 
in the memorandum zoting to what occurred between CALDWELL and 
Carney, was not a crime, and the national legislature, consisting of the 
Senate, the House of Representatives, the President, cannot now make 
it a crime, because the Constitution provides that Congress shall pass 
no æ post facto law, and, further, because the Supreme Court of the 
United States, in the case of Cummings rs. The State of Missouri, 4 
Wallace, 277, in treating of a test-oath enacted after the war, and pro- 
Bey that one who had been engaged in that war for the rebels 
should not hold certain offices, decided that law to be ex post facto and 
to be void. But CaLpWELL’s ‘paying his money to Carney for him to 
retire is an admitted fact, and it is connected with his obtaining his 
senatorial office. Mr. President, I cannot reconcile it, notwithstand- 
ing the able argument of the Senator from New York, with my sense 
of the dignity of this Senate that we should in any manner approve 
of that transaction. 

The question is, whether this transaction, not being a crime, is such 
a disputable act and so connected with his senatorial office that it 
should be followed in the middle of the Senator’s term by expulsion. 
It is to my mind a highly disreputable act and is connected with his 
senatorial office. The committee to whom this subject was referred, 
not for the purpose of making the passage of their resolution more 
easy by requiring a mere majority instead of a two-thirds vote, (for to 

that would be attributing to them an unjust and unworthy 
motive,) but the committee to whom this subject was referred, four 
out of seven, have told the Senate that they thought a much milder 
punishment than expulsion was all that was demanded by this case, 
while three ont of the seven thought that even the recommendation 
of the committee as made was too severe. 

The real question, then, that we are called upon to determine is, 
whether this is such an offense as demands expulsion. 

The conclusion, then, to which I have come in brief is this: 

First. I shall not vote to declare the election void, because I do not 
believe it void, 

Secondly. I shall not vote that he is guilty of bribery, because, as the 
Senator denies the charge, I believe t he is entitled to a constitu- 
tional trial. If the law does not make provision for such trial, pass a 
statute making it the duty of the district attorney to institute pro- 
ceedings in the district where the offense was committed, and try the 


gnemon of criminality. Let a Senator, as other men, have a fair 
trial. 

Thirdly. Mr. CALDWELL admits the paying of $15,000 to a candidate 
to withdraw, which, while it was not a crime, and cannot be made a 
crime by any ex post Sacto proceeding: still was, in my opinion, highly 
disreputable and was connected with his senatorial office. Whether 
it is in that degree disreputable as to require expulsion, I will signify 
by my vote. 

Mr. HOWE. Mr. President, I did not, until a very late day, intend 
to say anyang on this case. Ido not now intend to say more than 
a very few words. It has been very much my habit to have my col- 
league explain my votes ; but, for some unexplained reason, he has, on 
this occasion, neglected that duty. 


Mr. CARP. ER. I want to say to my colleague that that is be- 
cause he does not always follow the exp tion; he does not need 
the disposition. 


Mr. HOWE. And I am not sure but that I ought to make an effort 
to explain my own vote. 

I agree with what was said the other day by the Senator from Ohio, 
(Mr. Fromma] that not alone the Senator from Kansas, but that we 
all are on trial. The Senator from Kansas alone stands at the bar of 
the Senate; but the Senate stands at the bar of history. We must 
pass judgment on him; posterity will pass judgment on us, 

The question, and the onlp question, I propose to comment upon is 
that presented in the pending resolution. That resolution declares 
that ALEXANDER CALDWELL was not legally and duly elected. Now, 
Icannot persuade myself to assent to that proposition. I have not 
yet been persuaded to consent to it. To my mind the evidence is 
overwhelming that he was legally and duly elected. No one denies 
that Kansas was a State competent to elect a Senator. Nobody de- 
nies that she had a legislature duly commissioned to make that elec- 
tion. Nobody denies that her legislature, at the proper time and in 
the proper place, proceeded to do that precise thing. Nobody denies 
that in that legislature, at that time, and at that place, a large ma- 
jority of all the votes given were given for Mr. CALDWELL. Nobody 
denies that the State supplied him with the ordinary and usual mu- 
niments of his title. 

All these concurring facts seem to argue very skona an election. 
Perhaps it cannot be said that they are conclusive of an election. 
Under the Constitution I 5 the Senate is the final and supreme 
arbiter of such elections. But even that assurance, in my judgment, 
even that last assurance, the Senator from Kansas holds as much as 
any Senator on this floor. When he laid his credentials before the 
Senate the Senate promptly recognized him. The Senate admin- 
istered to him its oath; the Senate awarded to him his seat. For 
two years, in the face of the Senate, of the country, of the world, he 
has worn the prerogatives of a Senator, and if he done this with- 
out election, by the permission of the Senate, as he has done it, it 
seems to me that the Senate itself is not without sin in this re; 

And yet the Committee on Privileges and Elections ask the Senate 
to revise the decision made two years ago and to reverse it, to declaro 
that the man who was then acknowledged by the Senate to be elected 
was notelected. As Luther appealed from the Pope uninformed to 
the Pope informed, so the Committee on Privileges and Elections seem 
now to appeal from the judgment of the last Senate, darkened, I sup- 
pose, for want of Kansas counsels, to the judgment of this Senate, 
illuminated by the corruscations of political and perona 3 
found in this volume, [holding up the report of the committee wi 
the testimony.] 

Mr. President, when we consider how harmonious the Senate was 
on this question of election two years ago, when it was ignorant, and 
how distracted it is to-day on this same question, when it is supposed 
to be informed, it suggests a painful doubt as to whether information 
is really a good thing to have. 

Mr. MORTON. What case does the Senator refer to! 

Mr. HOWE. The case when Mr. CALDWELL was admitted to his 
seat by the Senate. I think that was the judgment of the Senate. I 
think it ought not to be reviewed; it ought not to be reversed. All 
that is known to-day was known then. All may not have been 
known to the Senate two years ago that is known to the Senate to- 
day, but all was known two years which is known now. 

Mr. MORTON. What does the tor mean by saying it was 
“known?” Known to whom? 

Mr. HOWE. Known to those who tell it now. 

Mr. MORTON. To the witnesses? 

Mr. HOWE. Known tothe witnesses. I do not remember exactl 


what the synonym of “known” is, and therefore I cannot very we 

explain what I mean by that word “known.” I do not think the 
Senator really needs an explanation. This, however, perhaps I may 
say by way of interpretation: that those who reveal facts y upon 


which we are asked to say that Mr. CALDWELL was not elected are 
those who concealed the same facts two years ago, when the Senate 
did say Mr. CALDWELL was elected. Is it so, then, that that aggre- 
gation of spite which seems to constitute the politics of Kansas in a 
great measure is the volcanic fire ey whose light the Senate must bo 
guided? Can we only walk when that mountain belches? When it 
smolders must we grope and stumble ? 

Mr. President, suppose we now retry the question of Mr. CALD- 
WELL’s election, and suppose we in affirm it; we must retry it 
again next December, 1 suppose, if anybody else assails it, if any- 
body else comes here with a new suggestion, or a new fact, or a new 
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allegation which impeaches it. So often as the fact of an election is 

ed, so often under this rule we must try the question, and so 
often as we try it we must decide it by a majority vote-of the Senate. 
Where then sleeps, what has become of that article in your Constitu- 
tion which says that a Senator shall be elected for six years ? 

Mr. MORTON. Suppose he dies, does that break the Constitution ? 

Mr. HOWE. No, sir; that would not violate the Constitution. 
Or, if it would, death is not subject to the Constitution of the United 
States. It does not follow, because death may shorten a senatorial 
term, that a majority of the Senate may. [Laughter.] But I ask 
again, in spite of the su tion, what has become of that command 
in your Constitution which says a Senator shall be elected for six 

ears? It is breath, and nothing but breath, if the fact be that he 
holds only until a majority of the Senate can be found to say that he 
was not elected. He holds during the pleasure of the Senate. That 
is the duration of his term. 

Mr. President, this resolution declares that Mr. CALDWELL was not 
elected. If the form of the resolution had been that he shall be expelled, 
we all understand that his seat would not be vacated unless the reso- 
Intion in that form should receive two votes to every vote given 
against it. In its present form we understand that the resolution 
will pass if one vote more than a majority be given for it. And, if 
it shall receive one vote more t a majority, and shall be enforced, 
what will become of the Senator from Kansas? He will be excluded 
from his seat; he will be thenceforth “cut off from all connection 
with the body.” That is precisely the definition which the lexicog- 
raphers give of “expel.” He will be in fact expelled. The Consti- 
tution has undertaken—the men who framed it I believe made an 
honest attempt—to reserve that power of expulsion, not to a majority 
of the Senate, but to two-thirds of the Senate. It seems to me it was 
a most idle effort, a vain effort on their part, if precisely the same 
thing could be done by a majority, simply by changing the form of a 
resolution. 

I do not deny that the Senate is the judge of the election of its 
members. Ladmit that. But I think that is a power by which the 
Senate regulates the admission of its members, not a power by which 
it controls the continuance of members in the body. It seems to me 
that, when that power is once exerted upon an individual, it is ex- 
hausted upon that individual. It is a power, as I think, over one who 
nat membership, and not a power over one who has obtained mem- 
bership. 

In the House of Representatives this same power conferred in the 
same words must of necessity be a different thing, and for this rea- 
son: the House of Representatives once in two years ceases to exist. 
Membership is awarded in the House, not by the Honse, but by an 
officer of the Honse. That admission to a seat, conferred not by the 
House, but by an officer of the House, cannot deprive the House of 
its constitutional power to judge of the election of the man so admit- 
ted. And since the House of ee has no power, or exerts 
none, in seating its members, when it exerts the power to judge of 
the election, the effect of that judgment, if adverse, must be to unseat 
the member. 

But the Senate never fails. Whoever comes here and demands a 
seat in this body demands it of the body, and takes it, not in spite of 
the body, but with the assent of the body; and it seems to me that, 
when a seat is so by the body awarded, it is the judgment of the 
Senate. By that judgment all the world outside the Senate is un- 
questionably bound; and I do think, whatever the rule may have been 
heretofore, the Senate itself and all future Senates ought to be bound 
by that same judgment. 

But, sir, although my first reason for saying that Mr. CALDWELL was 
legally electedis that I think a previous Senate which had full juris- 
diction of the question has so decided, yet I am far from saying that 
that is the only reason. 

Mr. SCHURZ. The Senator is aware that a few weeks the ease 
of Mr. SPENCER was before this body. The question was whether the 
legislature which had elected Mr. SPENCER was the legal legislature 
of the State of Alabama. He was admitted to his seat, as I under- 
stood, and I think as the majority of Senators understood, with the 
understanding that it should be afterward ascertained u a con- 
test (and for that reason his credentials were referred, I believe, to 
the Committee on Privileges and Elections) whether the legislatare 
which had elected him was the legal legislature of Alabama or not. 
Now, according to the argument of the Senator from Wisconsin, would 
not the admission of Mr. SPENCER to his seat, that question being 
pending, be final and conclusive as to his case? 

Mr. HOWE. Mr. President, the question put by the Senator from 
Missouri is a very fair one to try the theory I was endeavoring to up- 
hold. But, after all, it does not, in my view, militate against that 
theory. I was not unmindful of this view of the law when the SPEN- 
CER case was before the Senate. I am not prepared to say the Senate 
age not have the power to admit a Senator provisionally. Since 
a clerk of the Honse can admit a member there provisionally, I do nof 
know but that the Senate may have as much authority. But that 
right to admit provisionally in the House is not confi in terms by 
the Constitution. It is a power which is forged out of the necessities 
of the case. But that necessity has created the n in the House 
todo so. I think that usage has been borrowed by the Senate from 
the House. What I wish to say is, that whether the Senate may or 

not admit a member provisionally, in my judgment the Senate 
never ought to admit a man to a seat here of whose election there is 


any cause for doubt. This I said when the question of the admission 
of Mr. SPENCER was before the Senate 

Mr. MORRILL, of Vermont. I desire to make a a suggestion 
to the Senator from Wisconsin. The House has heretofore, on differ- 
ent occasions, regulated the action of the Clerk as to what members 
should be admitted. 

Mr. HOWE. By statute. 

Mr. MORRILL, of Vermont. And whenever any contested case 
arises, and the admission of a member on the first day of the session 
is objected to, that member is excluded. 

Mr. CONKLING. That is a statute regulating the making up of 
the roll, in order to organize the House. 

Mr. HOWE. Iam aware of those different regulations—some by 
statute and some by rule of the House. They are mere directions 
given to the Clerk of the House for his guidance in making up a roll 
of members. How far they are valid under the Constitution it is not 
n for me to inquire now; it is not pertinent to this debate; 
but I think the Senator from Vermont and every lawyer on the floor 
will agree that there are very grave reasons for questioning the va- 
lidity of all those provisions. K 

I was about to say, when interrupted by the honorable Senator from 
Missouri, that I had other reasons for believing that Mr. CALDWELL 
was elected. If the question were before the Senate for the first 
time, if it were presented to us as it was presented to the Senate two 
years ago, or, in other words, if it had been presented to the Senate 
two years as it is presented to us to-day, how could the decision 
have been diferent? With all we know to-day, and all we suspect, 
what reasons can we assign for not adjudicating the question of his 
election p isely as the Senate adjudicated it two years ago? Ihave 
said the ture was competent to elect; Kansas was entitled to 
a Senator; he received a large majority of all the votes given. Why 
was he not elected? What reasons do the Committee on Privileges and 
Elections assign for the judgment which they ask of us? There are but 
two. One is, that two of his rivals in that senatorial contest withdrew 
from the struggle before the struggle ended—one of them for a sum of 
money which was paid, and the other for a sum of money which was 
not paid. The other reason is, that the votes of some of the members 
of that legislature were controlled by money, and not by reason. 

One word as to each of these reasons. How doee the fact that two of 
Mr. CALDWELV’s rivals in that struggle withdrew from the struggle 
render improbable in any way the election, the triumph of Mr. CALD- 
WELL? Nobody denies that the legislature of Kansas were just as 
competent to choose after Clarke and Carney withdrew as they were 
before. Nobody denies, not even the Committee on Privileges and 
Elections suggest, but that CaLDWELL was just as capable of being 
elected after Clarke and Carney withdrew as before. Andif the legis- 
lature was as competent to choose and CALDWELL was as competent to 
be chosen after their withdrawal as before, an uneducated man would 
think it much more probable that he was elected; nay, before the event 
was determined, an uneducated man would suppose it altogether more 
probable that he would be elected, There would be a good deal of 
plausibility in saying that Mr. CALDWELL was elected because Clarke 
and Carney withdrew; but it seems to me very irrational for us to 
say that he was not elected because Clarke and Carney withdrew from 
the struggle. 

Bat it is not a question of probabilities at all. There is the record. 
In that legislature eighty-seven votes were given for Mr. CALDWELL; 
thirty-six were given against him. How many of those eighty-seven 
votes do the committee want us to discount because Clarke and Car- 
ney withdrew? Which one of them do they want us to discount 
because those men withdrew? I think, on the whole, we will agree 
to do what the legislature of Kansas did—count all the votes in spite 
of Clarke’s and Carney’s declinations. 

Nor, Mr. President, can I find any authority for concluding that 
Mr. CALDWELL was not elected use some of the votes given to 
him in that legislature were paid for. I admit that money is a very 
ye equivalent to return for an election to the Senate of the United 

tates. I have not any doubt at all on that point; but I think Ihave 
known men returned to the Senate of the United States who did not 
return any equivalent half so good as that. [Laughter.] Mr. CALD- 
WELL received eighty-seven votes in that legislature; but sixty-two 
votes were to his election. Ithink the Committee on Privi- 
leges and Elections will agree that if sixty-two good, honest votes 
were given to Mr. CALDWELL, we ought to say that he was elected, 
notwi ing a great many bad votes were added to the number, 
If sixty-two honest and unpurchased representatives of Kansas said 
that Mr. CALDWELL was the man to represent Kansas here, why should 
their be impeached, their free will be defeated, because a 
good many scoundrels in the same body took money and voted for 

ALDWELL also? I do not understand the committee to deny that 
there were sixty-two honest, unpurchased, unbought votes given for 
Mr.CaLpWELL. Until the Senator from Ohio [Mr. THURMAN] spoke 
the other day, I did not suppose there was any one who believed for 
a moment that twenty-five members of that legislature were pur- 
chased. I do not understand the Senator from Ohio to insist upon 
that. He did express the belief that thirteen, at least, were pnr- 
chased, and he thought invalidating the votes of thirteen of the 
members of the legislature would defeat the election of Mr. CALDWELL. 
That was clearly a mistake in his mathematics. Thirteen of those 
votes might have been thrown away and it would not have affected 
Mr. CaLpWELL’s election, Unless twenty-five votes at least were 


1873. 


CONGRESSIONAL RECORD. 


141 


purchased, Mr. CALDWELL had a majority of unpurchased votes. If 
you look at the record of that election, no Senator can believe that 
bribery extended to twenty-five of the votes given to Mr. CALDWELL, 
Recollect, the day before he received those eighty-seven votes in 
pni convention, when a large portion of his effort, and I take it a 
portion of his money, been exhausted, the legislature voted 
in the separate houses, and on that day in the senate, if I remember 
aright, Mr. CALDWELL received but eight votes out of twenty-five, 
mt he received but et votes out of ninety-eight in the house. 

Mr. SAULSBURY. Will the Senator from Wisconsin permit me to 
call his attention to one fact ? 

Mr. HOWE. Yes, sir. 

Mr. SAULSBURY. Task him what he will do with the fact which 
appears from the testimony of Mr. Clarke. The Senator is now speak- 
ing, I understand, of the number of votes that were purchased, if any 
were purchased, by the Senator from Kansas. I call his attention to 
the testimony of Mr. Clarke, who states that, while his influence was 
being 1 for by Mr. CALDWELL, he stated to Mr. CALDWELL 
that all the strength, or nearly all the strength, he had developed had 
been purchased, and that CALDWELL virtually admitted it by saying 
that success would do away with the stigma. Was not that an ad- 
mission, I ask, on the part of Mr. CALDWELL, that the votes and the 
strength which he posssessed in that legislature were purchased ? 

Mr. HOWE. I confess, Mr. President, I should be a little reluctant 
to find so ve a fact as that upon so loose a statement as that of 
Mr. Clarke’s. Iwas about to say I should be a little reluctant to find 
so grave a fact upon any statement Mr. Clarke might make in the 
temper in which he was when he testified before the committee. No, 
Mr. President, the testimony shows that in Kansas everything was 
not dishonest; all were not corrupt. The testimony shows that in 
that very legislature there was an effort, a resolute effort, made to 
stem the tide of corruption, and there was a party—I do not know, 
the record does not disclose, how large a party, but a party—and I 
would shake hands with them if I could meet them—which earned 
and wore for a time the nickname of Purifiers, because of their 
effort to resist what they considered to be the tendencies to corrup- 
tion in the State of Kansas. I think on the whole there is no safe, 
no satisfactory reason for believing—I do not think even the Senator 
from Delaware would conclade, on the whole—that there were enough 
members of the legislature bribed to vote to have used up Mr. CALD- 
WELL’s whole majority. 

When the question shall arise, when one shall come here claiming 
a seat in the Senate of whom it shall be said and shown, not merely 
that he bought votes, but that he bought his election—that he bought 
votes without which he could not have been declared elected a mem- 
ber of the Senate—I shall be ready,if I am here in that sad day, to 
consider and determine that very grave question, whether the Senate 
may or may not inquire into the motives which influence members of 
the legislature in voting for a Senator. I shall not jump to meet that 
responsibility. It is not, inmy judgment, here forced upon me. We 
know that the evil of that day will be sufficient unto the day. Let 
us hope that that day will be sufficient unto that evil. That question 
I do not pro to discuss to-day. Ido not propose to-day to say 
one word, if I can help it, which shall hereafter be quoted as a re- 
striction on the freedom of a State in choosing her Senators; and I 
shall not to-day, except by accident, utter a word which can be con- 
strued as an opinion that the legislature of a State may dispose of a 
seat in this body by sale as well as by election. 

For these reasons, Mr. President, I shall not be able to vote for the 
resolution of the committee. 

There is another question threatened—and when that comes, I shall 
be prepared to meet it, I hope—the question of expulsion. I would 
not allude to it now but for one thing. It has been repeatedly said 
during this debate, not in so many words, but in effect, that the power 
to judge of an election and the power to determine an expulsion were 
cumulative remedies for the same evil. Even the Senator from Ohio 
I thought the other day seemed to ridicule the idea that the Senate, 
being clothed with full power to judge of the election of a member, 
should not exert that power to exclude an obnoxious member, and 
not wait to have the power of expulsion invoked. The Senator from 
New York [Mr. CoNKLING] said in reply to that that the two proceed- 
ings, if I understood him, the two questions, were as distinct from 
each other as the question whether two persons had been married 
was distinct-from the question whether the same two persons should 
be divoreed. I think the Senator from New York was entirely justi- 
fied in that illustration, and I think he might haye gone a good deal 
farther. Ithink the distinction between the question of an election 
and that of an expulsion is much broader than that between mar- 
riage and divoree. The distinction is as broad, I think, as the ques- 
tion whether the Senator from New York may maintain in equity a 
suit against me to enforce the conveyance of a piece of land, and the 
question whether in a court of law he may maintain an action of 
trespass against my colleague for entering upon the land. The ques- 
tion of marriage and the question of divorce may and ordinarily do 
arise in the same proceeding, are settled upon the same testimony 
between the same parties, and in the same tribunal. Now this ques- 
tion of election is tried between entirely different parties, so to speak, 
from those who are interested in the question of expulsion. hen 

ou are trying the question of election, your testimony and your 
e are brought to bear upon the legislature of a State or upon 
a State, No matter thongh the candidate for the Senate may be the 


purest man ever created, yet, if you find some defective quality, some 
act of omission or some act of commission in the State which avoids 
or forbids his election, you must so declare. When you are trying 
the question of expulsion, you haye not the slightest reference to the 
conduct of the State, but you have sole reference to the character of 
the man. The State may have piled upon him election upon election; 
they may have been ever so unanimous in declaring that they want 
him for their representative; yet, if you find the man to be unfit fora 
Senator, then you proceed to expel him. 

Mr. CARPENTER. Will my colleague allow me to make a sugges- 
tion at that point? 
: Mr. HOWE. Let me add one word, and then I will hear my col- 


eague. 

I want to say, furthermore, that the tribunal which tries the question 
of expulsion is radically different from that which tries the question 
of election. Thə question of election is submitted to a majority of 
the Senate. The question of expulsion is submitted to two-thirds of 
the Senate and two-thirds alone. 

I will now hear my colleague. 

Mr. CARPENTER. I wish to make a suggestion in aid of the anal- 
ogy which my colleague has made here between the case of marriage 
and divorce and the case of membership and expulsion. The analogy 
goes a step further. In every action of divorce there is involved and 
must first be settled the question of whether the parties were married 
or not. It is an allegation to a bill in chan for a divorce 
that the parties were at a time and place married, and that must be 
proved; and the court has no jurisdiction to divorce, unless the fact 
of marriage be first established. So here the fact of election must be 
established before you have got a member to expel, and you can expel 
nobody but a member. 

Mr. THURMAN. Will my friend allow me? I dislike very much 
to interrupt a speaker, but I want to ask my friend a legal question. 
I understand him to take the ground that in no case whatsoever can 
a Senator be expelled unless that Senator has been guilty of some 
wrongful act; unless you can impute crime, or misdemeanor, or of- 
fense to him personally. Am I right in that? 

Mr. HOWE. The Senator does not understand me; at least if he 
understood me to say so. I have not said it. What I said was, that 
in determining the question of expulsion we have not the slightest 
occasion to refer to the legislature. No matter what their will might 
have been—they might have been unanimous in the selection of the 
individual—yet if we found the individual himself unsuited to the 
work of the Senate, by reason of crime or by reason of some other 
defect—if we found him unsuited to the work of the Senate, two- 
thirds of the body could send him out of the Senate. 

Mr. THURMAN. Now if it does not interrupt the Senator—— ~ 

Mr. HOWE. Certainly not. 

Mr. THURMAN. IfI understand his argument, he hesitates to say 
whether we can declare an election void because members of the leg- 
islature were bribed. If we cannot declare an election void because 
the majority that elected that man were purchased, what will he do 
with this case! ae je the majority were purchased, but the person 
elected had no hand whatever in the purchase? In a case like that, 
if we cannot go to the election; if that cannot be set aside; if we can- 
not expel except where there has been personal misconduct on the 
part of the member, what is the remedy? So in the case supposed, 
although every member of the legislature had been bought, yet the 
person elected not having been the purchaser, he would be entitled 
to seat. Does the Senator intend to maintain such a proposition 
as that? 

Mr. HOWE. Itis precisely that proposition which I said I did not 
maintain. It is precisely that question on which I said I did not 
mean to express an opinion. I did say that I did not think we could 
find a legislature had not elected, simply because some of its mem- 
bers had been bribed; but I also said that I did not mean to discuss 
the question now whether, if we found that the majority which re- 
turned the member was influenced by bribes, we could not declare an 
election void. That question I postpone very gladly until the con- 
sideration of it is forced upon me. 

Mr. President, that I may not be mistaken at all on this question 
of the power to expel, I want to say that I think that power is vested 
in two-thirds of the Senate just as broadly as any power is vested in 
this body or as any power is vested in the Congress of the United 
States. 1 mean to say, in spite of what I heard from the lips of the 
Senator from Ohio the other day, and as I thought from the Senator 
from New York also, that the Constitution says to two-thirds of the 
Senate“ You may expel a member” just as explicitly and just as un- 
conditionally as it says to Congress You may levy taxes.” I heard 
the Senator from Ohio say that this power was vested in the discre- 
tion of two-thirds of the Senate, but that it was a legal discretion; 
and I thought the Senator from New York assented to that when he 
said of course we could expel, but we could not expel for throwing 
sand on the carpet. 

Mr. CONKLING. Unless it violated some order of the Senate, 

Mr. HOWE. He said we could not expel for throwing sand on the 
earpet, and he adds now “ unless it violates an order of the Senate.” 
Mr. President, I ought perhaps not to make the admission, but I must 
make it; I do not know what legal discretion is. I understand what 
you mean when you say conduct is under the control of law, and I 
understand what yon mean when you say that conduct is under the 
control of discretion. But I cannot understand what this legal dis- 
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cretion is. It seems to me a contradiction in terms. It seoms to me 
that where law is, there is no discretion ; and where discretion is, it 
seems to me the law is silent. 


Mr. THURMAN. Will my friend allow me to put a question to 
him right there? 
Mr. HOWE. Yes, sir. 


Mr. THURMAN. He understands it very well, I think. He has 
been an eminent judge. It is said to be within the discretion of a 
court whether it will grant a new trial. That is a matter within the 
discretion of a court, and so much so that no writ of error, accordin 
to the course of the common law, will liefrom a decision of a cour 

nting or refusing a new trial; but is not that discretion a purely 
egal discretion? If a judge were, without any/cause whatsoever, 
and against the right and the justice of the case, to t a new trial 
and he were impeached for it, and brought before the Senate, would 
not my friend vote that he was guilty? I think I should. 

Mr. HOWE. I would vote to impeach a judge if I thought he acted 
corruptly, dishonestly, irrationally, insanely, in granting a new trial, 
or in nting a continuance, or doing any other official act. But 
does the Senator mean to insist that, after all, the judge, in granting 
a continuance, is guided by a legal discretion? 

Mr. THU Les, sir. 

Mr. HOWE. If he grants it in an improper case, or refuses it in 
a proper case, his decision is final. It cannot be reversed. Nothing 
happens except that he may be impeached. If that is what is meant 
by legal discretion, I understand it. In that sense I understand the 
law which controls us in voting on expulsion. I admit that, if in an 
improper case I vote to expel a man from this body, that constituency 
which sent me here, when they get jurisdiction of me again, may dis- 
cipline me. And if I vote to keep him here when he ought to leave, 
that constituency can rehear the question and pass judgment on me. 
If the Senator means that by 17 ing of 1 scretion, I agree that 
he is entirely right. But still [ insist that discretion is not and can- 
not be controlled by law. The illustrations show only that the dis- 
cretion vested in the court which tries the impeachment is as lawless 
as that of the judge who grants or denies the motion for a new trial. 
And the discretion of the constituency which reviews the record of 
a representative is as lawless as that of the representative himself 
while in the exercise of his office. If two-thirds of the Senate should 
expel the Senator from New York for throwing sand upon the carpet, 
who is to redress that wrong? I do not know of any such power. 

Mr. CONKLING. Would that be cause for expulsion ? 

Mr. HOWE. Upon that precise question I do not want to give an 
opinion. I do not want to say a word which can be construed into an 
encouragement of that kind of conduct. Ishould rather have my faith 
tested by reference to some other act, though, since the question is put 
to me, I will say that for myself—I want to be frank—if the Senator 
was on trial for that specific act, and for that alone, I should, I admit 
it, vote to acquit him; but I beg him not to conclude that, because I 
should vote for acquittal, there would be more than one-third of the 
Senate who would agree to acquit him. And unless one more than 
one-third should acquit, the Senator would be compelled to vacate the 
seat he adorns so much. 

Mr. President, I have indulged in this one reference to the power of 
epa mon merely by way of indicating that, when that qnestion comes 
before me, the Senate may understand that I shall not feel that I am 
under any constitutional limitations or restrictions whatever. When 
we come to deal with that question, if we shall come to it, I want to 
say that for myself I know of no learning anywhere, no law, no rules 
behind which I can take shelter. I must stand face to face with the 
case, with the man, with the evidence, and I must say for myself 
whether I believe the public welfare demands his expulsion or per- 
mits his continuance here. It does not matter what others may have 
said; they have given no law to me. It does not matter what two- 
thirds of the Senate may think; I must speak for myself, upon my in- 
dividual responsibility, accountable only to that constituency which 
sent me here, and, perhaps I may be allowed to add, to that Being 
who gave me existence, 

Mr. MORRILL, of Maine. Mr. President, I have listened attentively 
during these ten days of consideration that are now behind us. Ido 
not rise now for a speech to the Senate, It is not my purpose to do 
more than to submit a few observations touching a few principal facts 
and a few propositions of law which I understand to be involved in 
these considerations, and to my mind they all lie within such a nar- 
row compass that I feel myself quite at liberty to promise the Senate 
that I shall not tax their patience at any great length. 

Among the things that are obvious, and to which I invite attention 
as among the first to be considered, is the great fact, not doubted, not 
denied—it seems to have been conceded on all hands, deplored by all, 
condemned by all, and denounced by all—that great fact which comes 
to us from history, and the report of the committee combined, that 
in Kansas, in 1871, on the occasion of the election of Senator, there 
was a state of things disreputable to the people of that State, dis- 
reputable to the country at large, and which in its legitimate tend- 

encies and consequences does affect the public welfare, and impinges 
upon that great fundamental principle in our system which, if we 
are to live and not perish as a people, we must see to it, so far as we 
are concerned, that by our countenance or forbearance it is not re- 


peated again in any of the commonwealths that claim the right to be 
represented here. From the beginning to the end, let it be remarked— 
for I am not to pause to go into the details of this testimony—from 


the time this report was made, from the moment it was laid upon our 
tables, we were advised of the general facts. We have been here un- 
der the shadow these last thirty or forty days, consciously under the 
shadow of a great political enormity. So sir, it has been treated ; so 
the honorable Senator who sits by my side (Mr. Morron] character- 
ized it; so it has been treated by every Senator who has spoken upon 
the subject on either side, and on all hands, for there is no side here; 
it is the Senate, and only the Senate. There is no partisan considera- 
tion here, and, from the nature of the there can be none, unless 
all of us be so 3 out of the way that we have made up our minds 
willfully to be false to the great duties of this occasion and this hour. 
Let it be said to the honor and credit of the Senate of the United 
States that in this great discussion it has exhibited no partisan 
character at all; it is the American Senate to-day, God be praised, in 
opis and in purpose as I believe, and as I believe the result will 
ow. 

So, sir, we stand in the presence of a great political enormity con- 
summated. It is so by the finding of your committee; it is so by the 
judgment of every Senator who has spoken upon this subject; and 
he who spoke eloquently and elaborately and exhaustively, did not 
close that speech on yesterday until he had added his denunciation 
in the same strain and in the same spirit,as I understood him, and 
with the same appreciation of what we are standing face to face with. 

Now, Mr. President, I am not going to detain the Senate by an 
analysis of this evidence, although I have been pretty attentive to it. 
It is not necessary for my purposes. It does not stand in the way of 
anything that Ishall have occasion to say, or of anything that troubles 
me. We do not divide on this. Obviously, on the occasion of the 
election in 1871, the capital of Kansas had become a sort of ballot-ex- 
change, where the ballot-brokers, their retainers and runners, met to 
transact the business of supplying the American Senate with a mem- 
ber. Sir, if the facts of this report are not greatly misstated and 
distorted, what took place on that oceasion in Kansas is a grotesque 
sarcasm on the constitutional method of providing members to the 
American Senate. 

I shall assume, for the purpose of the argument, what the commit- 
tee report, that an election which took place in Kansas in 1871 was 
controlled by bribery—bribery of a candidate by the payment of large 
sums of money to retire and to give his support and to carry in his fol- 
lowers; bribery of another candidate by the promise of another large 
sum of money to retire and to carry in his supporters; bribery of elec- 
tors directly by the payment of money; and attempt at bribery of other 
electors by the offer of money not accepted. 

That being the case, Mr. President, the question arises whether, in 
the Senate of the United States, there is any remedy; and I come 
directly to that question. Has the Senate of the United States any 
concern with or power over that matter? Does it belong somewhere 
else? Must the Senate of the United States say to Kansas, “Heal 
yourself?” May the Senate of the United States content itself by 
saying to Kansas, “ This is all wrong; we deplore it; we denounce it; 
we hold it criminal; we hold that your conduct is vicious and sub- 
versive of the principles of free government; but the responsibility 
is with you?” 

What is this defense? What is the defense from the sitting mem- 
ber who admits the payment of $15,000? Substantially that that is 
no concern of ours; that it was a private transaction, although it 
had relation toa ries, grid public event; that, being a private trans- 
action, it is supp (although it related to a public event and that 
public event was the transfer of a private citizen to the Senate of 
the United States) to be no concern of ours. Of course, I do not stop 
to remark upon that. But the legal position taken here, a position 
framed by counsel as astute and as subtile as any in the land, counsel 
subtile enough and astute enough to get a judgment at Geneva so mag- 
nificent in its proponon for actual and direct damages, that we have 
not yet been able to find equitable and bona-fideclaimants for a moiety of 
it, is, in substance, that we cannot consider the question at all. The 
defense is a general demurrer to our jurisdiction, The defense is, 
“What of all that? Suppose there were frauds in Kansas; suppose, 
for the benefit of the argument, we concede that this election was 
be be about by bribery, just as you say, what of it? Here is the 
certificate of the election; here is the certificate of the governor, cer- 
tifying that all was done that the Constitution requires to be done; 
and it is under the broad seal of the State, and you can go no further.“ 
That is, that this act, the election of a Senator of the United States by 
the State of Kansas, is the supreme act of the State; that it is a sov- 
ereign act; that it is an act of unqualified authority; that we cannot 
inquire into it; that it springs from the Constitution of the United 
States, which provides that— 


The Senate of the United States shall be composed of two Senators from each 
State, chosen by the legislature thereof for six years. 


Looking at that particular clause of the Constitution, and shutting 
your eyes to everything else, that would be so. The State is entitled 
to two Senators, and the legislature shall choose them; that makes 
it sovereign; that makes it an absolute act, to be sure; that proves 
the case beyond all question; and, if it rested there, what would the 
State have a right to do? Choose whom it pleases, when it pleases, 
as it pleases, and you would have no right to make inquiries into the 
proceedings, The State, of course, under that provision of the Con- 
stitution, might choose without regard to qualifications, or age, or 
nativity ; it might choose to be represented on the floor of the Senate 
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by an alien; it might choose to elect somebody not an inhabitant of 
the State, and, a that provision of the Constitution, it would 
be sound; it might choose when and as it pleased. 

But it so happens that there are two or three respects in which this 
is not the sovereign act of the State. It sohappens that in interpret- 
ing the Constitution, as in interpreting everything else, you must 

e abroader view of things; you must look to the whole instrument. 
In the first place, I have to say that this is in no just sense the act of 
the State at all as a sovereign State. Perhaps, Mr. President, no one 
on this floor is in a general sense a greater “ stickler,” so to speak, for 
State rights, and those rights of the people and of the States which 
are reserved in the Constitution, than I am myself; but in this propo- 
sition I fail to see State sovereignty or State rights at all. It is the 
act of the State in the Union, acting through the Constitution, and 
not acting in the right of its reserv wers asa State. Outside of 
the Constitution of the United States it has no right to send a Sen- 
ator here at all. If it sends a Senator here, it is in obedience to 
the Constitution of the United States; and when it chooses, it must 
choose as the Constitution directs. Whatdoesthe Constitution direct? 

In the first place, the Constitution directs whom it shall send—the 
style of man it shall send. He must be rages years old ; he must be 
an American citizen ; and he must be an inhabitant of the State. 

Then its power is qualified still further by subjecting it, under the 
Constitution, to the authority of Con as tothe manner. How 
must it choose It must choose as we direct. How have we directed? 
We have directed that it must choose by a majority of its legislature. 
In order that its choice shall be legitimate under the Constitution, 
it must conform to all the principles of the Constitution, first as to 
the qualifications of the person, next as to the requirements of Con- 
gress os to the election. 

And, Mr. President, all these limitations and qualifications come 
finally under another provision of the Constitution, to be subjected to 
the jadgment of the Senate ; and that raises the principal question in 
this case. Have we the right to judge? It is conceded that we have 
to some extent. How is that power restricted in the Constitution, or 
what is the scope of our authority to judge! 

Each House shall be the judge of the elections, qualifications, and returns of its 
own members. 

How? I will read from the defense drawn up as I have stated. It 
is in these words: 

I come here, a Senator of the United States, duly certified as such by the compe- 
tent authorities, and elected in all the forms of the Constitution and of the statute 
laws, whether of the United States or of my State. What right have my fellow- 
Senators to go behind my commission, to inquire into the motives of the mem- 
bers of the legislature in electing me to the Senate of the United States? On 
what text or pretext of law will the committee justify any action against me on the 
part of the Senate! sf 

He then goes on to say that there is no law of Kansas that requires 
it; there is no law of Con that requires it; there is no absolute 
provision of the Constitution of the United States that requires it; 
and adds: 

On the provision of any article of the Constitution of the United States? No. 
It is true, the Constitution empowers each House to be “ the judge of the elections, 
returns, and qualifications of itsown members.” Nobody calls 
legal qualifications. 

If any one did so call in question, the inference is that it can be in- 
quired into, as it can unquestionably. 

Mr. MORTON. In the cases of Gallatin and Shields, long after their 
admission. 

Mr. MORRILL, of Maine. And farther: 

Nobody impeaches my return— 

If it was impeached, it is conceded it could be inquired into 
and if the ricky. have any basis whatever in the Constitution of the United 
States, it is in the word “ elections,” in the cited clause of the Constitution. 


Now, sir, it will be seen how gingerly this power to judge is ap- 
proached ; “if” it has any application anywhere, “if” there is any 
power anywhere to inquire into the great injury in this case, it is in 
the word “elections.” So it is. That is what I suspect. Well, how 
does he get over that? Why there he drops it. 

But the question recurs, and I again demand, on what law do you proceed? 
You may inquire, in virtue of the Constitution, into the fact of my election; but 
the Constitution does not say you may inquire into the motives of the members of 
the legislature. 

That is the point. It is conceded that 7 may inquire into the 
fact of an election, but not the motives of the electors, because the 
Constitution does not say that. Mr. President, there are two sorts of 
constitutions in this country. There is the written compact, out of 
which springs the Senate of the United States and the Government of 
the United States, limited in its capacity and authority. There is the 
unwritten constitution of the American people-that lies back of it, 
out of which the Constitution itself sprang, and by which we con- 
stantly interpret the text of the written Constitution. It is the con- 
stitution of society; it is the constitution of American communities; 
it is the great, solemn compact of history, on which society is built up, 
and by which society interprets itself—interprets all legislative acts 
and constitutions. 

Mr. President, if there is nothing to be found in the Constitution 
that you may inquire into the motives, there is nothing found in the 
Constitution that you may not, while on the other hand everywhere, 
among all civilized people, it is proclaimed that you may inquire into 
the character of an election. 


in question my 


ou may inquire whether an election 


has taken place or not, and if you find that the electors have been 


purchased, you have a right to infer by the teachings of common sense 
and common morality, by the principles of the common law back of all 
constitutions, as well as the practice of all civilized nations, that an 
election controlled by bribery or purchase is not a valid election. That 
is what it comes to. It is in the nature of things. An election, to be 
an election in law, must be free. Is it free when it is purchased ? 

It has been said here in this chamber this morning that if a man 
votessaccording to his intent, if he puts in his ballot free, it is an 
election, although it was a purchased vote. I deny it. It is an 
absurdity. A man who votes on a bribe does not, in law, vote at all 
in the nature of things; he is not an elector, but a vender. Tobe an 
elector and to carry a vote he must be a free man, and it must be a 
free vote; it must be an unpurchased and an unbribed vote, else he 
ceases to be an elector; and, sir, search the history of the earth and 
you will find no instance where an election brought about by fraud, 
„ before the competent authority, has not been declared 
invali 

Does anybody deny that? Of course not. The only question is, 
whether this is the body with the power to examine it and decide it. 
That is all there is of it, all there ever was of it. Does anybody be- 
lieve that there is an American community, from a town up through 
the cities, counties, States, and up to this Senate, where bribery at 
an election would not be held to vitiate it, and where it would 
not be declared to be void? Of course not. Then here, and here 
alone, in the Senate of the United States, bribery in elections is to 
take shelter and be safe. It may be so; but if it should be deter- 
mined so, alas for the Senate, and alas for the country! 

Mr. President, this brings me to consider, conceding that this 
election, as the committee say, was brought about by bribery, by the 
purchase of votes enough to control it, was it valid? I have sug- 

ted that that could not be so. If it were not, can we judge? 

hat is the only question. Can we determine that question ? t 
us come back to the text, “Each House shall be the judge of the 
elections.” Does anybody doubt that the House of Representatives 
could examine into the 3 of bribery through a committee, and 
if they found that an election in a given case was absolutely con- 
trolled by bribery, that they could declare it null and void? Of course 
not. But itis said the analogies fail altogether when you come to the 
Senate; that the Senate stands in a very different relation to this ques- 
tion from what the House does. Let us see. The Houses are differently 
organized: the Representatives are chosen by the people direct; we 
are chosen by the people's representatives. Does that change the 
principal fact? Does that change our power to judge? It only lim- 
its the scope of our judgment; that is all. They go back to their 
sources of power; so do we to ours. They go back to the people; we 
go back to the people’s representatives. That is all the difference. 
They inquire exactly how the people themselves conducted; we in- 
quire how the people’s representatives conducted; and therein I think 
the analogy is perfect, and to that extent I submit that the power of 
both branches is the same and must be the same. Very well; that 
being so, it follows that we are the judges to look not only at the 
returns and see whether they are proper, but we are to look at the 
qualifications; we are to inquire, if you choose, into the qualifications. 
As has been done oftentimes, more than once certainly, in this body, 
we may inquire whether the man is qualified in relation to citizen- 
ship, as I think was done in the case of Shields, from Illinois. We 
may inquire also as to the age and as to the inhabitancy, as I remem- 
ber yo did on an occasion so recent that it is within the memory of 
all of us. 

Now, sir, if we can inquire into those things which are not patent on 
the face of the instrument, shall it be said that when you come to the 

uestion of ascertaining whether a majority voted you are estopped ! 

hatis the argument here—that you are estopped; and you are estopped 
because of what? Because, if you go one step back to inquire how a 
man voted, you are in danger of looking into his motives. ell, now, 
Mr. President, I do not choose to speak on the question of motives at 
all. Itis not a question of motive; it is simply a question of fact. 
You inquire into the fact—how did the man vote on that occasion ; 
was he bribed ; was his vote a voluntary, free, unbought or 
was it a purchased and bribed suffrage? You find that fact. The 
motives are quite another affair. If anybody is troubled about the 
motives he can moralize upon it as he pleases; but as to the fact 
whether that majority or that election was controlled by bribery, 
whether there were brokers there, and those men were bought up and 
paid a certain sum of money, and received it and voted accordingly 
and for that reason, is a fact open to the Senate of the United States 
under the Ba 855 to judge of the election. 

Now, on this point in the case I conceive that these two things are 
apparent: first, that this election was effected by bribery; in the 
second place, it seems to me most obvious that we are the judges in 
the sense that we may inquire into that fact, and if we find that to 
be the fact, then I snbmit that the election is invalid, although it is 
not so declared in the Constitution, although it is not so declared by 
the laws of the State of Kansas, or by any law of the Congress of the 
United States, but it is so in the inherent nature of things, by the 

rinciples of common law and the usual practices of civili nations. 

he man did not receive the votes of a majority of the electors, in the 
sense of free and unbiased and unpurchased electors, and, therefore, 
for that reason, he failed of having a majority. 

Mr. President, there is another power in the Constitution, which 
it is said is the safer power for us on which to rely, and that is the 
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power of expulsion, But I am admonished by this same authority 
that that provision of the Constitution furnishes us no authority to 
inquire into this proceeding at all. First, you have no authority to 
inquire into this proceeding, because it was the supreme act of the 
State; secondly, you cannot inquire into it, and if you do you can- 
not act upon it, because all these transactions antedate the advent of 
the Senator to this chamber, 

I agree with what has been said, that the Constitution provides 
for two distinct prerogatives; first, that which I have named in 
regard to the inspection of the election and to the right to inquire 
and judge of the election in the particulars I have stated. The next 
is that supervision which the Senate of the United States has over 
the member while he is here—that supervision which it has over his 
behavior—in the language of the Constitution, that it may punish 
him for misbehavior, and, further, two-thirds concurring, may expel. 
This argument seems to put it upon the und that there is no 

wer to expel except for misbehavior of the member after he 
3 a member of the Senate, but my own judgment about it is 
that the power to expel is an unqualified and absolute power, resting 
entirel ie the discretion of the Senate of the United States, depend- 
ent only upon the exercise of a discretion, a sound discretion, which 
my honorable friend from Ohio denominated a legal discretion, which 
I suppose most lawyers understand to be a sound discretion in law. 

Mr. President, I vote for the first resolution for the resolution 
of the committee—for the reasons I have. stated. I shall vote for it 
because I believe it is a wholesome exercise of authority. I shall 
vote for it because I think it is not a dangerous exercise of authority. 
I shall vote for it, superadded to all that, because it is a duty de- 
volved upon us to exercise that power. We are the judges of the 
elections, and we may not shirk it. If if comes to our knowledge 
that an election has been carried by fraud and by bribery, it is our 
business to examine into it and to declare it. It will be a wholesome 
thing for the community and for the Senate if we do it, and I am not 
to be intimidated at all by the idea that if we undertake to exercise 
the duties which are devolved upon us here. by this discretionary 
power given in the Constitution, somebody will be rash. So that we 
are not rash, we have done our duty, and we must trust that the 
American people in the fature will have the good judgment to send 
men here as discreet as we are at least. 

Sir, it is said that there is more danger and more peril in the exer- 
cise of this power than there is in the forbearance of it; that even 
if this evil exist, even if this great enormity to this whole extent 
is true, it is better to forbear than to tread upon doubtful ground. 
Mr. President, if we cannot do that, who can? If the Senate of the 
United States cannot correct this evil, is there any power under the 
Constitution and the laws, either of the United States or the State 
of Kansas, that can? Certainly not. Kansas has made her election 

or bad. She cannot revise it; she cannot reverse it. She ap- 
peals to us. I think we have the power. If we decline to do it, in 
my judgment it is the refusal of the exercise of a clear and un- 
doubted power, and the refusal to perform a clear and unquestioned 
duty; and therefore, sir, painful as it is in many aspects of the case, 
rsonal and otherwise, for myself, I have made up my mind to per- 
ten that duty as I understand it. 

Mr. STEWART. Mr. President, I did not think, when this discus- 
sion commenced, that I would say a word; but having listened and 
reflected for several days, I feel called upon to state a few reasons for 
the votes I shall give in this case. I feel as much as any one the 
responsibility of those votes and of what I shall say; and in the out- 
set I beg leave to remark that I feel bound by the Constitution of the 
United States, and the laws made in pursuance thereof, and the laws 
of the various States not in conflict therewith. 

The Constitution has made us judges, and my idea of the duty of 
a judge has always been that he was bound by the law; that he could 
not look behind constitutions and laws; he could not say there were 
principles lying deeper thau the constitutions and laws that were 
written, and exercise a discretion in a case where the law had pointed 
out the road. I have mistaken the duty of judges if they are at lib- 
erty to enact laws, find facts, render judgment, and carry that judg- 
ment into execution when there is a road pointed out by laws enacted 
for their guidance. The very law by which we exist as a body says 
we shall judge of the election of members of the Senate. The lan- 

age is, that each House shall judge of the election, &c.; but Judg: 
ing of the election is the only point to which I now desire to 
attention, 

Each Honse shall judge of the election of its members, Under 
what laws must they judge? I undertake to say that the character 
of jurisdiction conferred upon the House and upon the Senate is the 
same. The Senate are equally judges of the election with the House, 
and in determining the question they are governed by the same prin- 
ciples. If, in the same lan e, a court is given jurisdiction of com- 
mon law and in equity, or is given jurisdiction of a dozen different 
things, the judge, when he comes to determine each particular case, 
must be governed by the law of that case. 

In the first place the Constitution declares that the members of the 
House of Representatives shall be elected by the same of elect- 


ors that elect the most numerous branch of the State legislature. 
Does anybody doubt that the State has the authority to pass a law 
saying who shall vote for the most numerous branch of the State leg- 
islature? Does anybody perean that the lower House can 
the States itis provided that 


behind 


such a law? In many o iens who 


have declared their intention to become citizens may vote. Is not 
the House. of Representatives, in judging of the election of mem- 
ber from such States, bound by that law? In every State, I think, it 
is provided that votes procured by bribery shall not be counted. Can 
the House of Representatives go behind that law and count bribed 
votes? No. Suppose a State should become so degraded and im- 
moral as to pass a Jaw that votes should be connted notwithstanding 
the parties had been bribed, and Congress, having concurrent juris» 
diction to. legislate as to the manner of the election, had passed no 
law on the subject, and that the State law was the only law on the 
subject, would not that bind the lower House in determining the 
question, if they were dis to be governed by the law? Is it not 
within the jurisdiction of the States to pu such a law? If it is, it 
is not. in the jurisdiction of any other y unless there be concur- 
rent jurisdiction, and if there be concurrent jurisdiction, and if Con- 
gress and the State shall concur in saying that a bribed vote shall be 
counted, what can the House of Representatives say? Would they 
not be bound by that law? Everybody must admit that they would 
pe veand by such a law, and that they must administer it as they 
i 

Now comes the case of a Senator, which is precisely similar. I find 
that in the constitution. of the State of Kansas it is provided that 

Each house shall be the judge of the election, return, and qualifications of its 
own members. 

Is anybody prepared to say that that provision of the constitution 
of Kansas is in conflict with the Constitution of the United States? 
Is anybody prepared to say that any part of that jurisdiction given 
to each house of that legislature to judge of the qualifications of its 
own members has been conferred by the Constitution of the United 
States upon Congress, or the Senate, or anybody else? Is not that an 
exclusive jurisdiction, to judge of the election and qualifications of 
its own members? Must it not be respected? Such a provision isin 
every State constitution in the United States. It was in the State 
constitutions before the Federal Government was formed ; it was in 
the State constitutions at the time the Government was formed, that 
each house of the legislature should have that power. It is contained 
in the constitution of every State which has been admitted since the 
formation of the Government. We have furthermore the tenth amend- 
ment to the Constitution, which says that the powers which have not 
been gepre granted to the United States are reserved to the States 
or to the people. This was a prominent provision, a prominent power 
retained in these State constitutions which has been recognized from 
the foundation of the Government. Then will you say that each 
house of a State legislature shall no longer exercise that power T 

If each house of the legislature of Kansas has the right to jud 
of the election and qualitications of its members, what follows? tt 
will be remembered that the judgment of a legislative body upon the 
election and qualification of its members is a continuing r ee 
because it is provided in this very constitution that when a member 
ceases to have the right to act he may be expelled. If he has com- 
mitted such acts as disqualify him, it is provided in the same consti- 
tution that he may be expelled. But, while he is there, it is the judg- 
ment of the house that he has the right to be there and has the right 
to act, and that judgment is conclusive. If, in any law, in any report 
made to Congress or either House until this case came here, if any- 
where in any written document or s it can be found that the 

urisdiction of each house of a State legislature to determine the qual- 
ifications of its own members has been questioned, I should like to 
see it. It seems to me that the proposition is too near an axiom to 
need demonstration ; and yet the report of the committee in this case 
seeks to question it. It says, notwithstanding the two houses of the 
Kansas legislature declare that their members who voted for CALD- 
WELL were competent to sit there and were members, notwithstanding 
their judgment upon that point, the Senate can come in and say they 
were not competent to sit and act. 

Mr, President, there are a great many bad things in this world; 
there are a at many sins in the world; there are a great many 
wrongs in the world; but we cannot enre them all in one inves- 
tigation; nor can the Senate take jurisdiction of everything in one 
investigation; nor can the Senate, for the purpose of getting at a 
wrong, or sup wrong, afford to ride over the written law, which 
we are each sworn to respect. We have no more right to say that a 
member of the Kansas legislature was disqualified from voting, or 
that, if he did vote, his vote shall not be counted, than we have to 
abolish the State of Kansas. The continuing act of that legislature 
in keeping him there is a declaration which it makes, and which it 
has the right to make, the same as the declaration that the Senate 
makes in keeping CALDWELL here. CALDWELL has a right to vote. 
Nobody has a right to question it. We are the exclusive judges. 
Suppose the House of Representatives should attempt to investigate 
the seats of members here, or pe ae the Kansas legislature should 
do so; there is just as much authority for the Kansas legislature to 
saves ante our right to vote here as there is for us to investigate the 
right of a member to vote in the Kansas legislature. The States 
were made before the Constitution. They had that right then, and 
it has never been taken away from them. If we can judge of the 
right of members of the legislature to yote, they can judge of our 
right by the same authority. 

e can do some things in judging of this election. What can we 
do? We can judge whether there is a State there that is entitled to 
elect a Senator; we can count the votes, and see if they were cast; 
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we can ascertain the fact whether there was an army surrounding 
the legislature, and whether there was any election held there. We 
can do all those things; but when we come to say that we can de- 
termine the right of a member of the legislature to sit there and vote, 
and have his vote counted, we are exceeding our jurisdiction, just as 
much as the legislature of Kansas would be exceeding its jurisdiction 
if it attempted to investigate our right to vote here. 

I do not think, therefore, if this matter is to be discussed and decided 
upon law, that there can be a question that every member of the 
9 legislature who is decided by that legislature to be qualified 
and have the right to sit in that legislature, has the right to vote 
there. I do not think that question can be involved in any obscurity 
whatever. It is plain law, and when I have plain law I do not want 
to look to unwritten law. Iam too fearful of my own ability, when 
the law is written, when constitutions are framed, when I am sworn 
to obey them, to look to some unwritten law, or to enact a new law, 
and become reformer while I am judge. 

I will not go over the precedents of this subject. The case of Pot- 
ter against Robbins, by the Senator from New York, [Mr. Conx- 
LING, | where all the best talent of the country concurred in the opin- 
ion that this was a question out of our jurisdiction and within the 
jurisdiction of the State legislature, is the highest possible authority. 

will not refer to that case, because it has been already laid before the 
Senate. I will not revert to what was said in the report in that case. 
There are two reports subsequent to that; one that I believe I had the 
honor to submit from the J ey Committee, in which the former 

Senator from Illinois (Mr. Trumbull) concurred, in which the doctrine 
was laid down that each house of a State legislature was the exclu- 
sive judge of this question. I will not refer to authorities on this 
subject, use there is no authority aguinst that doctrine. There 
is no law for this assumption, and he who undertakes to say that we 
shall assume 5 undertakes to say that we shall make con- 
stitutions and laws. I would rather preserve what we have than take 
the chances of making more without authority to do so. I will not 
be a party to the making of law when I am called upon, under oath, 
to administer law. He who denies that each house of a State legisla- 
ture has the . to judge of the election and qualifications of its own 
3 and their authority to vote, assumes an authority to make 

aw. 

I concur with the Senator from New Jersey, [ Mr. FRELINGHUYSEN, J 
that of all the organizations in the United States, we are the least fit- 
ted for the trial of such a case as this—for the trial of a Senator for 
bribery. Our organization is least suited to such a case. While the 
Senator from New Jersey was speaking I was reminded of the history 
of the English Parliament in dealing with this same question ; and 
although the Senator subsequently informed me that he had not read 
that history, and did not have it in mind, still the tenor of his re- 
marks seemed enforced by the legislative enactments and judicial de- 
cisions in England so clearly that it seemed as if he must be familiar 
with that whole history. 

They commenced, in the first place, as we are now commencing, 
without written law as to investigations of this kind. The lower 
House of Parliament then found that committees were so illy organ- 
ized for the purpose of 2 this duty, that they undertook to 
regulate the subject by law, and they varions statutes on the 
mode of parliamentary inquiry, and almost all their laws were in- 
tended to confine the investigations to something like legal rules. 
Whatever you may say of England, Englishmen are in favor of fair 
play, and they hate to convict a man unless he has had a fair hearing. 

hey tried this committee business for centuries; they amended their 
laws; they amended their rules ; they changed them one way and an- 
other, attempting to get at something that would approximate a trial 
wherein the accused and the accuser could meet face to face; wherein 
the triers could see the witnesses and know the facts, and, after cen- 
turies of effort, in 1868, the English Parliament arrived at a conclu- 
eon that committees were not the proper tribunals to try these ques- 

ons, 

I hold in my hand an act of Parliament which refers these matters 
to the courts. On the 31st of July, 1868, Parliament passed an act to 
increase the number of the judges of the coarts of common law, and 
to allow the judges themselves of the courts of Exchequer and Common 
Pleas to select of their number certain persons before whom these 
cases should be tried. Then it goes on to provide that the person ac- 
cused shall have a trial, giving the form, &c.; and, among the most 
important, that the charges shall be specified, and notice shall be 
aps to him, and the party bringing the charge shall give £1,000 

to make good that charge. In order that there may not be sham 
charges brought, the party is required to give a bond of £1,000 that 
his complaint is made in good faith. Then it is brought before the 
judge in open court, and the judge reserves questions of law that 
arise on the admissibility of evidence, which may be taken by writ of 
error to the court of Queen's Bench, so that the highest law-ofticers 
of the government may determine whether the questions are admissi- 
ble or not. Then a report is made to Parliament, and Parliament acts 
upon that report. It may reject it if it chooses, but it has the fact 
found, and the party accused is protected by all the forms of law, and 
ibe accuser has all the forms and machinery of judicial proceeding 
to prosecute his inquiry, which I say is just and right. That is what 

they came to after centuries of investigation. 
ere we have a report, the first one of the kind that has ever been 
made in the Senate, which I regret that every member of the Senate 
10 i i 


has not read, and every lawyer in the country has not read. Let the 
lawyers of this conntry read that report, and if they do not say amen 
to the remarks of the Senator from New Jersey, I am mistaken in the 
jndgment of the legal profession. If this report does not demonstrate 
and illustrate the inefficiency and the inadequacy of a committee to 
peras the rights of a citizen and to investigate a question of this 

ind with any degree of fairness, illustration is impossible; the 
imagination of man cannot illustrate it. The hearsay, the scandal, 
the irrelevant matter, the spleen, and hate breathing through this 
report in one incoherent mass, without index or reference, are laid 
before us, with no knowledge of the previous character of the wit- 
nesses, except as exhibited here, and we are asked to judge of these 
facts. What more? Weare asked to pronounce judgment upon acts 
which: have not been declared illegal, that have not been made crimes. 

J call the attention of Senators to this fact: that we are about to 
legislate as to what is illegal and what are crimes, and to pronounce 
acts to be so without any authority forso doing. England felt this 
difficulty. It is not a new question there, but Parliament never went 
beyond what had been denounced by law as crime in dealing with 
these questions. The American Senate has never yet prononnced a 
judgment beyond the statute. We find in Parliament that from time 
to time they have increased the number of acts which shall be re- 
garded as bribery. 

First, the statute is directed against bri „as we understand it, 
or the promise of any valuable thing or any office, 

Secondly, it is directed against giving any meat or drink or enter- 
tainment of any kind to a voter; that is dec illegal and immoral 
by the statute. Parliament never undertook to pronounce judgment 
upon a case of that kind, upon the abstract question of morals, until 
there was a law that preceded it. One thing may be said in praise of 
the English government and those who have followed in the course of 
the common law, that they want the law to precede their judgment, 
and they want to follow the law. Before they would say that it was 
improper to give meat or drink or entertainment to voters for the pur- 
pose of procuring their votes, they placed it in an act of Parliament. 

Thirdly, they provide that no force, or violence, or restraint, or 
threat, or intimidation shall be used. 

Then they on and provide against another thing, which you 
might not think was so bad. They provide against furnishing any 
inhabitant of any city, town, or place with a cockade, or mark of dis- 
tinction, or any refreshment, on the day of nomination or polling the 
vote, or of any appointment on such account, or on account of any 
cheering, bands of music, flags or banners. They prohibit those by 
act of Parliament. These things are now regarded in England as 
immoral, things not to be done. They were so re ed before, but 
they passed a statute against them before they would take any action 
punishing for their commission, Is not that the fair way? Is there 
not some sense in that? 

They do more. They also appoint officers to see that the candidate 
only expends what he may legitimately; but they never punish him 
for expenditures for purposes that have not by law been declared to 
be crimes. 

I think the history of the English procedure is most instructive. 
We are called upon here to pass upon the quality of the act of using 
money at an election. Let us look at that for a moment, and I view 
it in the light of the English statute. It is perfectly safe, where we 
have got a statute declaring the use of money a crime, to follow it; 
but, when we have got no statute, there will be as much difference of 
opinion as there are men as to how mnch money may be used, and 
when it may be used, and in what manner. It is undoubtedly truo 
that money is improperly used in elections. When you commence to 
use money to influence votes it is very hard to draw the distinction. 
It may be said that it is proper in the first place to hire persons to go 
out and canvass the voters and bring you a list of them; to find out how 
each one proposes to vote, so as to bring influence to bear upon him. 
lt may be said that it is proper to get up torch-light processions, and 
pay money for them. The English statute holds that it is not. It 
may be proper for you to treat your friends, or give them money to 
treat themselves, and let them have a good time. The English statute 
says it is not; but it is done all over this coun It may be proper 
to hire friends to go and make speeches and influence votes in that 
way. Some may think that proper, and itis done ee It may 
be proper, if you have got money enough, to buy the whole press of 
your State, and denounce every other man who presumes to be a can- 
didate as a rascal, and blacken his character and praise yourself 
through the columns of a bought press, and thereby cripple and de- 
stroy the opposition, aud ride into power as the popular favorite. 
That has been done, and will be done again, very likely. 

Now, I submit, is not that act of the same character as the act of 
buying off a candidate, when you buy up all the press, buy up all the 
workers in the State in primaries, aud go through that way? If you 
do not buy them all off, and only bay one, the moral quality of the 
transaction is the same. 

It seems to me there is too much money used in elections every- 
where. I think I see enough in this case in Kansas to call npon us to 
say that there shonld be a remedy. What is the remedy? What 
should be done? Is there any remedy for this evil? Yes; there is a 
remedy, and that is in calling the attention of the country to it, and 
having a better state of public opinion on the subject. There is a 
remedy in providing statutes against it the same as England has 
adopted. Congress is not left without a remedy. Congress may reg- 
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ulate the manner of conducting senatorial elections just as it may 
late the manner of e a congressional election. 

Thave in my hand au act which denounces as a crime any inter- 
ference with congressional elections or any bribery therein. Under 
tbe same language that gives us power to regulate the manner of 
senatorial elections, I undertake to say that Congress may pan laws 
denouncing bribery in senatorial elections, and may puni e briber 
and the bribee. They have undoubted power to do that. I think 
the time has arrived, judging from the condition of Kansas, which I 
shall allude to presently, for us to take action in a proper way. But 
those facts do not call upon us to violate the Constitution; they do 
not call upon us to destroy what we have that is good; they do not 
call upon us to from mere judges, and become law-makers, and 

i our obligations to the Constitution and the laws. I under- 
take to say that it is barbarous for us, as judges, to denounce acts as 
bribery that are not so declared by the statute. 

There are some remedies in this case. Why have they not been 
resorted to in Kansas? I hold in my hand a statute of Kansas 

inted against bribery. It is a well-drawn act. I will not read it. 
Reis the usual act against bribery. If Mr. CALDWELL has been guilty 
of bribery, why has he not been indicted there? Has he no enemies ? 
Has there been no effort to produce this book of evidence? Has 
there not been industry exhibited here—such industry as I never saw 
before? Why did they. not resort to the remedies of the law which 
were before them? Why did they not go before the grand jury that 
had the right to consider this matter? Why come here? If they 
had followed the constitutional mode, and Mr. CALDWELL had been so 
unquestionably guilty as some Senators here assert, would there have 
been any difficulty during these two long years in having that record 
here? : 

Then we have already existing laws in Kansas against bribery. 
If need be, they may pass more. Congress may pass its laws inst 
bribery. The courts are open to try such a question, and if the 
record of conviction comes here, there is no Senator who would hesi- 
tate for one moment to expel Mr. CALDWELL. Let them bring the record 
of conviction here; let them do something analogous to what the 
English Parliament requires to be done in England before we are 
galled upon to vote in a case like this. I am speaking now of expul- 
sion ; but both these propositions run upon the theory that something 
must be done, and done now, because here is a case that demoralizes 
the people. 

Senators, this question of trying a man on evidence is a serious 
business. I put the questions, Has every Senator read this testimony? 
Does every Senator know anything about it? Is every Senator sat- 
isfied upon the particular facts? Is this case proved for any purpose 
beyond a reasonable doubt? Would you not feel better satistied if it 
had been tried by a court and jury, and brought here in the usual 
form, and we had the record of that trial and conviction? If it were 
your own case, would you not prefer to have a fair trial by a court? 
Are we to try a man upon such testimony as this? If you do, on 
your oaths you have got to find afiirmatively that Mr. CALDWELL is 
guilty before you undertake to expel him; you must find that affirm- 
atively from the fucts as here reported. 

Now, what are the facts? 1 wish to call the attention of the Sen- 
ate for a few moments to them. I do think this is the most remark- 
able case that has ever come before us. The committee, after discuss- 
ing the contract with 2 and referring to the testimony of Mr. 
Spriggs, who appears to be the principal witness, say: 

The testimony of Mr. Spriggs is very full, and shows that the canvass of Mr. 
CALDWELL was thoroughly Corrans ann that money was the chief t relied 
upon. Among many other things, he stated that T. J. Anderson told bim that he 
had paid Mr. Crocker, a member of the house, $1,000 for his vote ; that Mr. Crocker 
afterward backed out, and handed the money over to a Mr. Carson, to be returned 
to Mr. Anderson; that Carson got on the cars, went home, and kept the money. 
Carson was afterward called by the committee and corroborated the statement, 
admitting that he had received the $1,000 back from Mr. Crocker to be returned 
to Mr. Anderson, but that he had kept the money himself for his services to Mr. 
CALDWELL. Mr. Carney testifies that, in an interview with Mr. CALDWELL, after 
the election, in which was urging him to ure an appointment for one of 
Mr. Carney’s friends who had voted for him, Mr. CALDWELL took from his pocket 

d to run over a list of names, and coming to the 
man referred te, said, That man has been paid;“ and Mr. Carney understood 
from his manner that he had in this mem um · book a list of mem with the 
sums paid toeach; that Mr. CALDWELL told him upon another occasion that he 
had paid Mr. Bayers the sum of $2,500 for his vote, and Mr. James F. Legate tho 
sum of $1,000 for his vote. Mr. Anthony also swears that in a conversation with 
Mr. CALDWELL, that tleman admit to him that he had d $2,500 for the 
vote of Mr. Bayers. There is much testimony showing that Len. T. Smith, Frank 
Drenning, James L, McDowell, George A. Smith, and T. J. Anderson, among the 
most ve friends of Mr. CALDWELL during the canvass, admitted at different 
times that they had offered money to members of the legislature to vote for Mr. 
CALDWELL, in Some cases specifying the members to whom it was offered and paid, 
and in other cases that offers had been made that had not been ed, and that 


a memorandum-book, an 


negotiations were on hand with others which had not been comple These men 
have denied before the committee all conversations and admissions of this charac- 
several mem- 


ter, and all paee of money to members, or offers to pay them, and 
bers of the legislature who were implicated have expressly denied that they re- 
ceived the money or that offers were made them. 

This is their summary of the testimony. Upon this testimony fonr 
members ofthe committee believe that there was bribery in the case; 
they do not find Mr. CALDWELL guilty of it, but they find bribery in 
the case; and three members of the committee dissent. It seems to 
me that is enough, without going any further, to raise a doubt, and 


a pretty substantial doubt, when three members of your committee 
dissent from the finding. But we are not left to that doubt. It is 
necessary to inquire who a few of these men are and how they came 
here, and I wish to take up a few of these leading witnesses, so that 


the Senate can form something of an idea of their motives. I want 
to show the Senate that they cannot form a sufficient, idea on this 
testimony to do jnstice, but I propose to refer to it so that they can 
form something of an idea. 

Who is Mr. Carney? Mr. Carney is the man who received the 
$15,000. Mr. Carney was a leading man in Kansas. He had been gov- 
ernor of the State. He was a prominent man there, He was the re- 
cipient of the money under the bargain that makes my friend from 
New Jersey shudder to think of, and that makes his vote hang iu 
the balance whether he will not vote to expel Mr. CALDWELL for that 
act, although the act has not been denounced by any statute on the 
boo! It is an act so criminal per se that the Senate is deliberating 
now whether it will not expel Mr. CALDWELL for it, although there 
was no statute to make itcriminal; an act which we are now discnss- 
ing as to whether it is not so bad that we will expel Mr. CALDWELL for 
being a party to it. Mr. Carney was a party to that act, and he was 
the recipient of the money. There may be no difference between the 
briber and the bribee in law, but everybody knows there is in the 
estimation of society. A man who will sell himself for paltry gold is 
meaner than the man who bnys him. So society believes. In law, 
the crime is the same; but in grade of morals everybody knows that 
a man who will receive money for doing a dirty thing is lower in the 
estimation of all men than the man who pays it. I am not referring 
to the buying of an ignorant man, but to the buying of a man like 
Carney, who had been governor of his State. 

What else did Mr. Carney do? He not only took this $15,000, but 
he went to Topeka. The headquarters of the lobby there were in his 
room. He was familiar with every transaction, and testifies about 
them in great detail. He does not tell you that he protested against 
the proceedin On the contrary, he was the head and front, the 
leading friend of CALDWELL in the affair. If this act be criminal, 
then the statements of Mr. Carney, without regard to it, should be 
taken with some d of allowance, If there was wholesale bribery 
of the legislature, tho statements of the man in whose room it was 
done should be taken with some degree of allowance. The law has 
guarded against that kind of testimony, and the law is a safe guide 
to follow. It is one of the fundamental principles of law that this 
kind of testimony shall be taken with great caution. 

I am now discussing it on the hypothesis that the report is true, 
that these acts were criminal, that there was bribery, or that the acts 
were so utterly disgraceful that we are called npon to pronounce the 
law in advance upon them. If that is so, Carney is the head and 
front of the whole of them. - Greenleaf on Evidence lays down a rule 
like this: 

But here, also, as we have before remarked in regard to admissions, the evidence 
of verbal confessions of tis to be received with great caution. For, besides 
the danger of mistake, from the misapprehension of witnesses, the misuse of 
words, the failure of the party to express his own meaning, and the infirmity of 
memory, it should be recollected that the mind of the prisoner himself is oppressed 


by the calamity of his situation, and that be is often influenced by motives of hope 
or fear to make an untrue confession. 


That is in regard to the confession of a criminal. It is not the 
quotation I intended to read, but it is applicable to this case, because 
it is all made out by the confession of CALDWELL, detailed to us by 
Carney. That is the substantial part of it. 

Now let us look at the next witness, and the one who is put in the 
foreground in this report, and that is Spriggs. Who is Spriggs? 
Spriggs was a friend of Carney’s, and when Carney swore that CALD- 
WELL was a good man to make Senator, Spriggs re-echoed the same 
thing. Spriggs was then for him. He weut to Topeka to work for 
him. He was a member of the committee which it was said was 
formed, and he swears that he participated in the whole thing as a 
friend of Carney’s, or at the solicitation of Carney, and helped to 
make the fight; but when Carney turns against CALDWELL and comes 
here to denounce him, Spriggs does the same thing. He appears 
simply as the shadow of Carney. Spriggs goes on to say that it was 
after Carney had invited him to do so, and after consultation with 
and at the request of Governor Carney, that he supported CALDWELL. 
So that in reality there was but one man. Spriggs and Carney are 
Carney alone. They are one. 

Now we come to Sidney Clarke, the prosecutor in this case. The 
important that Sidney Clarke has played in this transaction is 
illustrated by the committee. ‘They say this: 

Mr. Clarke was unwilling to admit that he had made an agreement to transfer 
his friends to Mr. CALDWELL in consideration of the latter's promise to pay this 
money— 

That is, $15,000 to be paid to secure the friends of Mr. Clarke— 
but taking all the testimony together, the committee have no doubt that the trans- 
action between him and Mr. Clarke was as has been stated. Mr. CALDWELL’s sub- 
sequent refusal to pay the monoy to Mr. Clarke does not relieve the character of 
tho transaction, and very probably resulted in the exposure of Mr. CALDWELL and 
the institation of this examination. 


The committee themselves say, and there is more testimony to sup- 

rt that allegation than any other, that this investigation is brought 
hae because CALDWELL refused to pay Clarke 315,000. That is the way 
it came here. Thatis the way the exposure came out. Do you want 
a better commentary upon the character of Clarke than that? Could 
I say anything as severe of Clarke as this committee has done? Is 
it possible that a man who has been a member of Congress, and has 
been recognized as an honorable gentleman, and bas been trasted by 
his State, should be influenced by sucha motive? The committee find, 
aud the testimony shows, that he instigated this investigation be- 
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cause Mr. CALDWELL would not stand this black-mail. What does Mr. 
Clarke say with regard to it? He says that after the decision of his 
friends had been made that he was not to be a candidate, that he 
could notsucceed, Mr. CALDWELL proposed to pay his expenses, and he 
indignantly refused ; that he made nosuch arrangement; that he had 
no power to make any arrangement to help CALDWELL; that his 
friends left him and he had none; but that he told CALDWELL that 
Stevens was a friend of his, and that Stevens and CALDWELL had 
some arrangement. He admits that he came here and attempted to 
collect money under that siran genet, und finally admits that he 
was to have the money himself. That is the testimony. Clarke swears 
in the first place that he had no contract with CALDWELL, but had it 
fixed up by a go-between, and because CALDWELL would not come out 
with $15,000, we have this prosecution. 

These are the three leading men in the transaction. There is one 
other—Anthony. Let us look at Anthony. Anthony was a life-long 
enemy, as he himself admits, of CALDWELL. What does Anthony 
say? That he had conversation with CALDWELL about supporting 
him. Anthony was a newspaper man, and he says that CALDWELL 
offered for his wpe to pay him after the election $5,000; that he 
refused to take the $5,000 on tick, but if CALDWELL had paid him the 
$5,000 he would have supported him. He says he was A 
negotiate for $5,000 to support CALDWELL. So that, in slang lan- 
guage, he was “on the sell,” and wanted $5,000, and would have 
supported CaLDWELL for that amount. There you can see the ma- 
lignity of this man. 

It is a mistake to say that Anthony corroborates the statement of 
Carney as to the transaction with Bayers. The report says that An- 
thony testified that CALDWELL admitted to him that he had agreed to 
pay Bayers $2,500, and that Carney stated the same thing. Carney 

des state that. Anthony does not state it. Anthony, in an angry 
conversation with CALDWELL, told him that he had raised fhe price 
of Bayers on him by telling Bayers his vote was worth $5,000 and in- 
sisting that Bayers should demand 85,000; and all the evidence shows 
is that CALDWELL denied that he had raised the price on him, from 
which Anthony inferred and testified that the price was $3,000—not 
$2,500, but $3,000—because CALDWELL denied what he said, that he 
had raised the price on him, and then he said that the price was 
what Bayers stated to him—$3,000. That was the admission of CALD- 
WELL, and that is put in as a corroborating circumstance to sustain 
Carney upon the only point on which he is not contradicted. On 
every other one he is contradicted. 

This testimony comes to us in this way. The men who testified 
to it were a part of the lobby. If there was money distributed, they 
were the men who distributed it, who saw it and knew it, and were 
of the transaction. They implicate a large number of persons in this 
transaction ; men that we have no means of knowing how they stand. 
They deny it. It is said by the committee that the parties inculpated 
deny it. Hereare A, B, and C,stating that they were a part of the cor- 
rupt transaction, that they were lobbying, that money was used, that 
they were engaged in this fight, that they were helping it through, 
all except Anthony. He did not.engage in it, but was willing to do 
so for $5,000. All these men, we know from the testimony, were en- 
gaged in these transactions. They accuse CALDWELL and many others, 
and Mr. CALDWELL and the others deny the accusations, and but a bare 
majority of your committee believe them. 

Now, can you say in this condition of things that a case has been 
made for the action of this Senate for expulsion? I do not believe 
there is a Senator who can say that npon this question of bribery Mr. 
CALDWELL has had a fair trial. Ido not believe there is a Senator 
here who will not admit that this book is full of hearsay and irrele- 
vant testimony. Ido not believe there is a Senator here who will 
pretend that as to any particular ease the facts have been developed 
so that he understands them; and, remark, bribery must be proved; 
it cannot be presumed. I do not believe there is a Senator here who 
can say it is proved in a single instance. It is simply assumed with- 
out proof. Ido not believe in establishing a precedent whereby a 
question of this kind, that is so peculiarly within the jurisdiction of 
a court and jury to find the facts, where all parties can be heard, 
should be brought here and be disposed of on hearsay testimony, and 
brought here by men who were engaged in the transaction and got 
mad because they did not get more money, and who then undertake 
to unseat this man for that reason. There is testimony in this record 
that Governor Carney threatened to unseat Mr. CALDWELL for griev- 
ances. There is much feeling on his part. There is testimony in this 
record with regard to Clarke that he came here to get $15,000; and 
the committee report that because he did not get it, he instigated 
these proceedin He appears as a witness in many places in this 
record. There is testimony in this record that every prominent wit- 
ness on whom any reliance is placed was a mere particeps criminis if 
there was crime, and is now testifying against his associates. That 
is the condition of things, Ido not say that that should exonerate 
CALDWELL, but I do say that it is a case that should be tried by a 
jury who know the parties. I could judge of this better if I were a 
Kansas man. I should like to hear the Senator from Kansas who is 
not implicated in the matter give us some statement as to the char- 
acter of these men. I hope we shall hear from him, so that we can 
judge of their credibility if any Senator is inclined to vote upon this 
evidence. 

Remember, Senators, if you vote to expel this man, or put him 
out in any way, you must vote affirmatively on the facts here pre- 
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sented. I undertake to say that there is no finding in the record, 
except in the case of the transaction with Carney, upon which a fair- 
minded man can say that he is satisfied. All this illustrates the wis- 
dom of the position of my friend from New Jersey, [Mr. FRELING- 
HUYSEN, ] that we should not seek for jurisdiction in such matters; 
weshould not seek for investigations; that we should confine ourselves 
to the duty which the Constitution has im ; that we should not 
seek to enlarge our jurisdiction to do a thing that we are doing so 
badly. In the length of time that we have spent in this case, if 
it were before a court and jury, with the witnesses before them, so 
that the jury could see them, there would have been more of the 
mae of the case developed in one day than we have developed alto- 
gether. 

This money transaction in connection with the election is certainly 
very bad; it certainly calls for the action of Kansas; it is certainly 
immoral; it calls for the action of the legislature to pass further 
laws; and I believe it calls for a law of Congress; it calls for public 
opinion to stop it; and it calls for laws to stop other acts in regard 
to the use of money in elections; it calls for a stop being put to the 
extravagant use of money for any purpose. I say that too much 
money is used in America, too much is collected, too much is contrib- 
uted. Weare too apt to say that Mr. A. T. Stewart or some other great 


merchant has contributed ly to carry the party through a cam- 
poign. We are too much inclined to praise them for these things. 
he highest men in the country contribute money to elections, 


and their names are ostentatiously paraded in the public press as 
benefactors. There is too much said in favor of that practice, and 
not enough against it. Money will be used while public opinion tol- 
erates it, while the press lauds those who contribute largely, and 
while it is the road to power. Can you be surprised, while the high 
and the low mark this out as the road to power, that a merchant 
inexperienced in politics, who has been a business man all his life, 
who sees that these large sums are contributed, and that those who 
contribute them receive praise, should think that money may be 
used, and so fall into the trap? Let those who are wiser, those who 
have had more experience in politics, than CALDWELL, cease to collect 
money, and to use money at primary elections, which is worse than 
using it on Carney, because there you deal with a different class of 
men and corrupt them. I do not think Carney himself was much 
worse after this transaction than before. He understood the act very 
well. But I say buying up the people, using large sums of money by - 
which to corrupt the masses, is worse than this Carney transaction. 
In some respects this matter of Carney’s is not so bad. If he had any 
chance of being elected to the Senate, CALDWELL has half redeemed 
himself even with money by keeping Carney out. 

Buying off rival candidates will never prevent a good man from com- 
ing to the Senate. But you have made, and your public press makes, 
an ostentatious parade of the use of money. You call for it in your 
political committees, and you use it to carry elections, and I say the 
time has come when it should be stopped. There is no use in making 
a scapegoat of CALDWELL, or any particular man about the business. 
The whole system of nsing money should be stopped. Doas the Eng- 
lish Parliament did when they found that the nse of money was de- 
moralizing. Did they punish a man for it because it was demoral- 
izing? No; they passed a law against it, denouncing it as a crime, 
und then punished a man if he violated that law. They passed no 
ex post facto law. 

While the use of money is sanctioned in general elections, ambi- 
tious men will use it; and it is no worse to use $40,000 or $50,000 than 
$10,000 or $5,000 or $1,000, if it accomplishes the same purpose and 
gets a man into the Senate. No matter whether it is used outside of 
what is denounced as bribery by the law—it is no matter where you 
use it, if it accomplishes that same purpose. Use it on the press, and 
you will be regarded as a great patriot, be lauded every morning, 
and hear your editors praise you, and be happy, and say you are vir- 
tuous. Use it on the masses, aud pay workers to go around and sing 
your praises; pay it to eloquent orators, and send them forth for the 
purpose of bringing votes to you, and no complaint is made. 

I do not mean to say, nor has the English law said, that there may 
not be proper uses of money, that expenses may not be paid, and there 
should be some understanding aboutit. I do not say that you may 
not contribute to men who are giving their time to elections to pay 
their expenses when they make campaigns. But the idea that money 
may be used in any way, that it may be used on the press in any way, 
that it may be used on workers in an election, that if may be used ort 
primaries, and that hundreds of thousands of dollars may be used in 
a campaign, and that it must be used, and that men who do not con- 
tribute are mean, is to be condemned. Anybody that does not think 
such practices will produce just such a case as this of Mr. CALDWELL 
does not know the American people. Public sentiment must be 
changed on this question; but there is no use in breaking down the 
laws of the country; there is no use in making another Constitution; 
there is no necessity to say we will not obey the law as it is written. 
At the next session of Congress we may pass a law against bribery. 
Let that be discussed and passed, and it will have this effect; and let 
the press proclaim against the use of money at all in elections. Let 
those who are strong and popular in their States and have been hon- 
ored by their constituents stand up and say that they will not con- 
tribute and that money shall not be contributed to their election, and 
that they will not have an election if money is used. Let an effort be 
made in the right direction. But to accomplish this you do not want 


` fair trial. It is useful. If Kansas be 
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to convict 4 man on doubtful testimony, you do not want to convict 
a man by the assertions of co-conspirators that he has committed a 
crime, and that upon hearsay which is denied by a large number of 
citizens, and you cannot tell who is the most trustworthy. Do notcon- 
vict a man for using money in the same line and where there is no 
moral distinction between what he has done and what others have 
done; but do as has been done since the common law has been in force: 
if there is an evil that is likely to demoralize the country, proclaim 

inst it, legislate against it, and then enforce your laws, and you can 
then act as honest jud men who can say, “ We have administered 
the law.” What Senator here, upon hearsay testimony that he never 
heard, that is reported in this book, full of spleen and malice and self- 
ishness and spite ; what Senator, I say, can take up that book and say, 
“Upon that I will pronounce ju ent upon this man; I will convict 
this man because politics are getting too corrupt!“ What Senator can 
say that and reconcile it to his conscience? I tell you, fellow-Senators, 
that CALDWELL has only done in a little exaggerated degree what is too 
prevalent in this country. I believe that the American people are going 
to be waked up to this question of using money in elections. I believe 
it must and will be stopped. I believe the time will come when it 
will be regarded improper for a candidate for the high place which we 
occupy to pay so much attention to primaries and pay so much atten- 
tion to conventions, to pay so much attention to details, to make so 
many promises of appointments to office, to hold out so many induce- 
ments. I believe the time will come when such means and the use of 
money will be condemned. 

I think that the CALDWELL case will not be without its good effect. 
I think the malice of Clarke and the vengeance of Carney will do some- 
thing toclearthe atmosphere; but I do not believe it will make us pau 
the resolution of this committee in violation of the plain law; I do 
not believe it will make us pass a resolution of expulsion upon doubt- 
ful, hearsay evidence, when we read in the Constitution that no man 
shall be convicted without due process of law. We remember that a 
fair trial has been the pride of our race from time immemorial ; that 
a fair trial is the boast of Americans; that we have provided for it in 
our Constitution; that States put the principle in their constitutions. 
Shall aSenator of the United States be denieda fairtrial? Shall he not 
be confronted with his accusers, the jury that are to pass upon the facts ? 
May not that jury see the witnesses? Must he be tried on deposi- 
tions? Isay that fair trials are the boast of our free institutions. Let 
us preserve that; itis useful; let us preserve asystem of fair play and 

ieves this man guilty of bribery, 
she has it in her power to send us a record at the next session upon 
which there will be no doubt. 

But what do the committee say? They say this man was as much 
sinned agains as sinning. What! a man who is to be branded as a 
felon, and expelled from this presence, and carry the mark of Cain 
through all his life, as much sinned against as sinning? I want to vote 

inst a man who has sinned more than he has been sinned against. 
I want to vote against a man that has sinned more against the laws 
and the Government of the United States than he has been sinned 

inst. If he is a criminal, if he has committed bribery, why talk 
about sinning inst him? Why talk of puana by wma a man with 
sufficient intelligence to hold a place in these Is, or to get here? 
Why talk about sinning against him if he is guilty enough to expel 
from this presence? am called apan to vote on the question 
of expelling any man from these halls, I will obey the laws and my 
own conscience. I will not, by any outside pressure or influence, 
vote to expel a man that I am not satisfied beyond a reasonable doubt 
is guilty of the offense. I think the rule suggested by the Senator 
from New Jersey was admirable. I think the question of expulsion 
should never be considered except upon a record of conviction, or the 
notorious fact of committing an offense upon which there could be no 
doubt. I think that one or the other should occur, and that we should 
not usurp jurisdiction in a doubtful case when we do not havethe wit- 
nesses before us; where there is nothing like a fair trial; where not 
half the Senators have read the testimony. I tried to read it twice. 
I cannot judge of it as I would if I saw asingle witness. I know 
that it has embarrassed the committee; it has divided them as nearly 
equal as they could be. 

This is not the case for such a sacrifice. I pele, a alawyer, that 
before any court, upon this testimony, with twelve honest men in the 
box, I care not what their feelings might be when they entered the 
jury-box, they would acquit. I would undertake to defend upon this 
testimony ; there would not be much of it in, I know, because most of 
it would not be admitted ; but for what legal testimony could get in be- 
fore a jury, I do not believe they would be called upon to leave 
the box. I have had some little experience in trials by jury; I have 
acted as prosecutor, and I have defended; but never in my life did I 
hear a proposition like this advanced as in the case of Spriggs’s testi- 
mony. He is called to prove the declarations of T. J. Anderson. The 
foundation is laid by asking if Anderson was a friend of CALDWELL. 
The witness testifies that Anderson was a friend of CALDWELL. Then 
they go on and allow him to say what this other person, Anderson, 
CaLDWELL’s friend, said; these statements are allowed to be given in 
evidence—conversations between third parties, with whom CALD- 
WELL had no connection. The fact that he is a friend of CALD- 
WELL is sufficient to make his declarations evidence. Three-fourths 
of the whole book is from declarations received from men who quali- 
fied themselves to testify by swearing that the declarations they were 
going to detail were made by a friend of CALDWELL. It may be well 


to look at asingle case. If I can turn to Spriggs’s case, I think it will 
illustrate the whole matter: 


Question. Now, Mr. Spriggs, state to the committee what you know, if anything, 
in regard to the use of money, or other corrupt means, ou the part of Mr. CALDWELL 
to procure his election. 

nswer. Personally, I don't know anything directly of my own knowledge. 
secre Let us see how, when you come to it. hat do you know about it! 
wer. All I know is what other men told me who talked about it. 
aestion. Whom did you have conversations with in regard to it 
nswer. I had conversations with quite a number of men—with George Smith, 
that these other gentlemen have testitied about, and Len. T. Smith. 
nostion. What was the conversation with Smith about ? 
wer. It was in regard to the election of Mr. CALDWELL. 
Question. Was it in regard to the use of money! 


That is not leading, of course! 


Answer. Yes, sir; some of it was. 
estion. In what capacity was George Smith there! 
nswer. George Smith was there hh, Ay; the election of Mr. CALDWELL. 
22 Was he a prominent friend of Mr. CALDWELL? 
nswer. He was a very active friend, I will say. 

Question. Was he recognized there as one of Mr. CALDWELL'S active friends f 

Auswer. Yes, sir. 

The Coarnman. Now it will be for the committee to say whether a foundation is 
laid for introducing Mr. George Smith's statements, taken in connection with what 
has been said before. 

3 5 A jerang being put, the committee concurred that the statement should be 
rece 


They got a heap of testimony in that way. He was known as an 
active friend of CALDWELL. Where does this come from? From 
Spriggs—Carney’s man Spriggs—who was a friend of CaLDWELL when 
Carney was, and an enemy of CALDWELL when Carney was. Do you 
want that for a precedent to try a man by? Do you want men to 
come here, and have one loafer swear that he heard another loafer 
say . they be loafers; I do not say they are. Some of 
them showed themselves to be pretty rough characters. There is 
Carson, who figures largely in the report. He got a thousand dollars 
to give another man, and put it in his own pocket! Such men have 
conversations among themselves of which Mr. CALDWELL knows noth- 
ing, yet he is to be held responsible for such idle or vicious talk. 

he idea of the Senate bemg competent to try any such proceeding 
as this is utterly out of the question; you cannot get at the trath of 
it. You violate law and your own conscience by trying to get af it 
in any way, and it will degrade yon to put this man ont in this way 
when every soul in Kansas knows he is a better man than any one of 
his persecutors. 

Mr. ALCORN, Will the Senator allow me to call his attention to 
a page of testimony? He seems to be at a loss for any testimony 
upon the point. I refer him to page 380. I read from the testimony 
of Chester Thomas, who was not a member of the legislature. The 
question was asked him, “ Were you authorized to negotiate for Mr. 
Steele’s vote?” Mr. Steele being a member of the legislature. He 
said he was. Then this followed - 


uestion. He authorized you to negotiate for his vote? 

uswer. Yes, sir; he offered his vote; we had a talk about it. T got acquainted 
with him before the first ballot. He said nothing about negotiating his vote for 
money before the first ballot. I think I got acquainted with him at Mr. Clarke's 
room. He introduced himself as coming from è joining county in Pennsylva- 
nia to where I came from. I introduced him to Mr. Clarke before any ballot. Be- 
tween the ballotings he offered to negotiate his vote. He said they were selling 
their votes for money, and he might as well put in as anybody, 

uestion. Did you have any conversation with Len. Smith about it? 

wer. I went to Len. Smith aud Mr. McDowell, and I may have spoken to 

others, but them in particular. 

uestion. What did you say to Len. Smith or Mr. McDowell! 

wer. I think the firat I said was something like this: to ask if they wanted 

more votes. They said they did, and then I told them my business, and Len. Smith, 
I think, did not stay or remain long at the time at all; I think he turned around 
after I told him what would be required for a vote that was opposed to Mr. CALD- 
WELL. 

aestion. What did yon tell him would be required? 

uswer. Eight hundred dollars. Mr. Steele asked a thousand, but he had 
agreed to $800 before I went away 

poro Did you tell him he conld have Mr. Steole's yote for $300? 

uswer. I did not mention Mr. Steele’s vote at all. 

uestion. Well, the vote of a member. 

nswer. I told him a member that had op them 

uestion. Would vote for Mr. CALDWELL $300 ?} 


uestion. What did he say? 
nswer. Mr. Smith tu around and said they could get all the votes they 
wanted now, as though they were confident ; he said they conld get all the votes 
they wanted for $500, or in substance like that. Then I talked with Mr. McDowell 
a little more by ourselves. 
estion. Did Mr. Smith go out then! 
nswer, He turned around; he was in a crowd. 
Question. Did he leave you in conversation with Mr. McDowell ! 
Answer. Yes, sir. 
m. What did he say? 
nswer. In talking over he seemed to want to know the name. I did not tell 
any name. I do not think he inquired directly for it, but before he got through 
Steele's name was introduced, and I catched at it iu a moment; I saw in a moment 
ig dew expression that he had been treated with. I did not still mention his namo. 
I kept it entirely back. I listened to it and ascertained that he was committed to 
Mr. CALDWELL, and that he had received the money. 


By Mr. CARPENTER : 


nestion. What did he say ? 
nswer. I cannot tell; only I became satisfied from the conversation that ho 
was committed, and how much money he had, and that he had not voted as he 
agreed. We did not dwell long after that. 
By the CHAIRMAN : 
. You said that Mr. Steele had not voted as he agreed! 
uswor. He had not voted as he agreed to at all. 
Question. When did you ascertain that} 
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Answer. While talking with Mr. McDowell there. 
estion. What did Mr. McDowell say about it? Come as near as you can to 
stating what he said. 
Answer. I do not think he talked very plain, only that Steele was their man, and 
he complained of his not voting as he : 
Question, Did he tell you or. gn you to understand from his conversation that 
Mr. Steele had received money 
Answer. I understood it distinctly, that is, to my own satisfaction, while he did 
not say he gave it to him, or this, that, or the other amount; but I learned that he 
had given him the amount, 7 
eee much! 2 od thei, 44 i 
nswer. Just $500; and as soon as I learn we separated pretty quick. 
We did not talk a great deal about it afterward. I learned that—— 
aestion. This conversation occurred between the two votes 
nswer. Between the two ballots. 
—- Was it the evening before or the morning of the joint convention? 
nswer. I should think it was the morning of the joint convention. It might 
have been in the evening; [ rather think I met him twice. 
aestion. Was that all that between you and Mr. McDowell! 
nswer. Yes, sir; we were together some little time. 
Tane Did you see Mr. Len. Smith afterward in regard to it? 
nswer. 1 do not think I did. 
2 Did you have any conversation with him about it? 
nawer. It strikes me that the name of Mr. Steele came up that day some time 
with Mr. Smith—I do not know but it might have been Mr. McDowell—and he 
thought he would vote right in the end. 
Goron; Which was it, Smith or McDowell, made that su, 
nswer. [cannot tell. It was my impression, and I have 
erably since, and am inclined to think it was Mr. Smith. 
Question. Did Mr. Smith state that he thought Mr. Steele would vote for Mr. 
CALDWELL in the end? 
Answer. It might have been after this. 
Question. Was there any reference in that conversation to the fact that Mr. 
Steele had been paid? 
Answer. I learned it to my satisfaction that he had been paid, and the amount. 
Question. Was there any reference in that last conversation, which you think 
was with Mr. Smith, to that subject ? 
Answer. Not any to money. 
Question. When he said he thought he would vote for Mr. CALDWELL, was there 
any reference to mony 1 
Answer. I do not think there was, but the question of his final vote was men- 
tioned incidentally. 
Question, After you had learned from Mr. McDowell, as you thought, that 
Steole had received $500, did you go, back and talk with Steele! 
Answer. I did directly. 
3 What did he say 7 
nswer. He said, I tol u not to mention my name.” IT answered, “ I did 
not mention your name at all, Mr. Steele; I was very careful ;” and 1 talked to 
him, maybe, with a little warmth. 


By Mr. CARPENTER : 
mestion. Tell the conversation. 
nswer. I says to him, You are already sold; you have got the money in your 
pocket, and you have not voted as you agreed to.” 


estion ? 
ought of it consid- 


By the CHAIRMAN : 


estion. What did he say? 

nswer. I cannot tell g much about it. I guess I repeated this right along. 

— a this reply: I told you not to mention my name.” That is as I remem- 
rit. 

8 Did he deny that he received the 2 7 

newer. He did not deny it at all nor acknowledge it directly. He turned and 
said, I told yon not to mention myname.” 

mestion. And yon said you had not? 

nswer. I said, “I did not mention your name, Mr. Steele ; your name came up, 
and of course I listened to it, and I know you are already sald, ana. sir, this is no 
way to do business.” 


Mr. STEWART. That illustrates it perfectly. In the first place, 
it is not very reasonable that Steele would engage him if Steele was 
already bought. This man tells his own story. Who is testifying 
falsely? Does anybody know who Chester Thomas is, or what credit 
he is entitled to? That is the kind of evidence presented here. You 

rove that CALDWELL is guilty of bribery by a conversation between 

hester Thomas and Steele, wherein he swears Steelesent him and 
he went to Len. Smith, who is alleged to be the principal man in 
the transaction, and he put him off with a casual remark that votes 
were not worth more than $500. Could you tell whether that was a 
mere bluff remark of Len. Smith’s or what he meant unless you saw 
the withesses on the stand and saw their mauner? Len, Smith does 
not negotiate. He goes there and kuon foiled. He has told this story, 
and he comes here and tries to make it good by hearsay, with which 
CALDWELL is not connected in any way. Now Mr. Steele comes for- 
ward aud denies the whole transaction. Here is his testimony deny- 
ing it under cross-examination. I do not know who Mr. Steele is. 
Mr. Steele may have been a t deal the better man of the two; 
and when on the stand he denied it all. Now, how can you predi- 
cate action upon that? You have not connected CALDWELL with it; 
it was a conversation among others. It was a conversation on the 
part of a man who commenced to do dirty work. Who was Mr. Ches- 
ter Thomas? Who has he written himself down to be in his testi- 
mony? A briber—a negotiator for bribes. He says that Steele came 
to him to negotiate his vote; he went and attempted to do it. 

I am stopped in this argument that this testimony may be pro- 
duced, and it is the best you can produce—a man that is referred to 
here confessing himself infamous. If what he says is true he could 
be convicted of attempting to bribe under any decent statute of any 
country covering the ordinary cases of bribery. He is the agent of 
Steele to get a bribe for Steele; he gets bluffed and comes here and 
condemns the Senator. That will not do; that is “too thin;” that is 
sorry stuff. Come with one decent man who knows the facts, come 
with one man with clean hands before you lay hands upon a peer in 
this body. Let something come from some man who was not engaged 
in bribery or black-mail. If Chester Thomas would be the agent of 
Steele to negotiate his vote, he would be the agent of any conspira- 


tor to drive CALDWELL froin his seat. If upon such trash as that a 
Senator is to be accused, if that is evidence, beware that evidence be 
not manufactured in your own case that it is reported that members 
of the lobby are selling every day all hands, men that they dare not 
speak to; and when they are engaged in that business their conver- 
sations aud declarations are certainly valuable. I know a very re- 
markable case; my friend from California will remember it well. 
We had in California in early times, when I was a citizen of that 
State, a jndge of great ability. He had his faults. He was a gener- 
ous, strong man, who dealt ont the law with a degree of power and 
fairness that made him a t reputation. There was a certain 
broker who was in the habit of selling him. He would sell him to 
both sides. He was supposed by the judge to be a man who had 
nothing to do, and who was harmless. He would go to one side and 
say, “ Now, for $1,000 or $5,000 I think I can help you; and if I do 
not sneceed I will not charge ‘be anything.” He would make the 
same arrangement with the other side, Then the case would have 
to be decided one way or the other, and he would go and collect his 
money from whichever side won. He kept that thing up for years, 
and finally he died suddenly. From his papers these Facts ap’ f 
This business continued up to a time just previous to his death; and 
the judge had come to be regarded as corrupt by the people. These 
cases had been talked over, and his reputation was very much in- 
jured. I met him frequently. He did not know why people talked 
about him as they did. In fact, the members of the bar did not know 
where it came from. They would argue their cases before him with 
no want of faith. The man would never go to the lawyers; he would 
keep away from them; but he went to the clients. This sapped the 
judge's reputation, and but for the accidental death of that man, and 
the uncovering of his papers, that judge wonld have gone down 
branded as having been bribed in all those cases. 

It is very easy to get up outside conversations and implicate the 
character of any man. I tell you, beware of hearsay. I tell you that 
it is not enough that a man says that this man’s declarations that he 
is going to testify to shall be received to brand a Senator. Suppose 
a case is being investigated of the misconduct of a Senator on this 
floor, A witness presents himself and says that John Doe made such 
declarations, Who is John Doe? A friend of the Senator. Can he 
then go on and repeat the statement? But the case which the Sena- 
tor from Mississippi puts is the case of a self-convicted criminal, aman 
who has no more sense of right or decency than to first become the 
agent of a member to sell his vote and then come here and testify to 
it with a great deal of gusto, as if there was nothing wrong in it; 
and that is the kind of testimony. I thank the Senator from Missis- 
sippi for 0 . it. This book is full of it. 

r. ALCORN. e Senator will allow ine a word. Lagree that the 
book is quite full of it, showing the character of the lobby of the leg- 
islature of Kansas. He cannot expect me to go to secluded virtue to 
find testimony sufficient to delineate vice. I can only get those who 
mingle in the vice and bring them here and show them to the Senate 
that ug may jndge of their character. l 

Mr. STEWART. I suppose that Chester Thomas is the only man 
that hates vice, but does Chester Thomas connect Mr. CALDWELL with 
it? If we can only go to those who mingle in the cess-pools, and they 
are not able to swear that CALDWELL had anything to do with it, if 
that is all you can bring here, all of it—— 

Mr. MORTON. Has the Senator read the volume ? 

Mr. STEWART. Every word of it, 

Mr. MORTON. Then the Senator knows that Mr. CALDWELL was 
connected with it from beginning to end. 

Mr. STEWART. I do not know from that volume that he is 
connected with any case of bribery. I do not believe from that 
volume that he is. I believe from that volume that he went into 
politics an honest business man, that he was ambitious, that he was 
surrounded by Clarke, and by Carney, and by Spriggs, and by 
Anthony, &c., and that they robbed him of his money. 

Mr. FERRY, of Connecticut. Will the Senator allow me to read a 
few words from Mr. CALDWELL? 

Mr. STEWART. Les, sir. 

Mr. FERRY, of Connecticut. It is on page 55, in the testimony of 
Spriggs. Mr. Spriggs is testifying to a conversation between him- 
self and Mr. CALDWELL: 

Question. Was anything said in that conversation about the use of money or 
necessity of paying money for votes! 

Answer. I will just tell you what Mr. CALDWELL said to me about it. He asked 
me if I knew any members of the Lg aay that could be infinenced by the uso 
of money for their votes, aud I told him that I knew two members, I believed, that 
had the reputation of having been influenced in their votes on former occasions. . 

uestion. What did Mr. CALDWELL say in reply to that? 

nswer. He said if I found any mem that wanted a little money for votes, 
to send them to him and to Len. Smith. 
nestion. Was that all that was said upon the subject? 

swer. Mr. CALDWELL said there was another class of high-toned gentlemen 
there in the legislature that would not sell their votes, but they put it in this 
way: that they had been to a pretty heavy expense in ing their election, 
and they voak. want their expenses paid, and, if I met with any of that class, 
to send them to him or to Len. š 


Does not that testimony make Len, T. Smith the agent also of Mr. 
CALDWELL, and all that he said and did proper and legitimate evidence 
against Mr. CALDWELL? 

Mr. STEWART. I thank the Senator from Connecticut for that 
suggestion, and will illustrate it by calling on one of the members of 
the committee who knows that Mr. CALDWELL was at home sick at 
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the very time that conversation was reported to have taken place, 
as proved by the testimony of two witnesses. 
Mr.CARPENTER. Two witnesses, whose testimony is found in the 
record, testify that on the day fixed with such particularity by this 
0 


witness as the day when he conversed with Mr. CALDWELL, (for he 
fixed it by reference to the day of the election, knowing it was exactly 
one week before the election, ) Mr. CALDWELL was sick at Leavenworth, 
and one of these men was his physician. 

Mr. MORTON. Mr. President, this is an attempt to break the force 
of a positive statement by trying to prove by somebody else that the 
witness must have been mistaken in the particular day when the 
conversation occurred, it having occurred pretty nearly two years 
before the witness gave his testimony. That is a fair illustration of 
the technicalities and the quibbles that are resorted to to break down 
this testimony. 

Mr. STEWART. I do not care about technicalities. I take the 
mass of this testimony as it stands. I take Spriggs as a specimen. 
Spriggs swears that he was a friend of Carney; went there as such 
at the request of Carney, and, when Carney directed him, he went in 
with Carney to carry out this transaction. If there was anything 
wrong, he was part and parcel of it. If there was any corruption, he 
was partof it. Itis very casy to swear to declarations. I tell you the 
impression on my mind is that there were a party of men who had 
come to the conclusion that they would defeat CALDWELL unless tliey 
could black-mail him. 

A eRe a Will my friend allow me to suggest another 

int 
ag STEWART. Certainly. 

Mr. CARPENTER. It also appears in evidence that this same wit- 
ness was examined before the investigating committee at Topeka, 
and questions were put to him which called for this conversation 
with CALDWELL, if he knew of any such conversation, and he omit- 
ted to state any such thing; and that was just six months after the 
conversation must have taken place, and at that time he did not rec- 
ollect it, but eighteen months after his recotlection is perfectly dis- 
tinct—so distinct that he can fix the day; and when the day is fixed, 
two men swear that Mr. CALDWELL was away at Leavenworth, sick 


in his bed. 

Mr. STEWART. Is that a technicality? I tell you, these fast wit- 
nesses will arrange their stories every time. A man who will, at the 
dictation of another, enter the lobby and do what he swears he knows 
is criminal, will mend his oath and swear again. There are other 
parties who have had several swears in this record. Mr. Clarke comes 
every time there is a necessity, and he appears and re-appears, If 
CALDWELL is convicted on this record, it will be a disgrace to all ju- 
dicial inquiry; it will be a denial of a substantial right guaranteed to 
every citizen of this Republic, to have a fair trial before his accusers 
on legal testimony. 

Ihave not come to this conclusion hurriedly. I haveread this 
testimony twice, every word of it. I have looked over these wit- 
nesses and their motives as carefully as I could. They may have 
given money to legislators, some of this crew, for the purpose of tak- 
ing the curse off; but my opinion is that CALDWELL was sinned 
against by Carney, Clarke, and others, and that they had all this talk 
at Carney’s headquarters; they talked freely of the use of money 
when they were putting it in their pockets, and that brings me to the 
$7,000, which I had almost forgotten, and which was mentioned so 
graphically by the Senator from Pennsylvania. 

A day or two before the election, when the excitement was running 
high, a witness, whose name is Comstock, I think, swears that Carney 
became dissatisfied with his $15,060 and wanted then to become a 
candidate, and there was a little flutter in the camp. Carney had 
got inside and had all the secrets, and he consulted with his friends 
to know if it was time for him to come in and carry off the prize. 
Just at that very unfortunate time Len. Smith drew, in favor of 
Thomas Carney, a check for $7,000. The check appears here in this 
book with Carney’s indorsement on it. T. J. Anderson had it cashed. 
Anderson swears that he gave that money to Carney, Len. Smith 
swears that it was for Carney. ‘The check was drawn in favor of 
Carney. What does Carney say? That it was used to buy members 
of the legislature. That was his idea. He says that the money was 
brought and put in his back room, and then he said, subsequently, 
that it was stolen. 

Mr. MORTON. How does Len. T. Smith explain that he came to 
give that $7,000 check to Carney? 

Mr. STEWART. Because Carney was going to become a candidate. 

Mr. MORTON. That he would not stand by his agreement ? 

Mr. STEWART. That was it. 

Mr. MORTON. To show that my friend does not understand this 
testimony at all, according to his own statement, allow me to refer 
ae now to the narrative given by Len. T. Smith, Mr. CALDWELI’s 

riend. 

Mr. STEWART. What does he say about it? Can you not state 
that without reading ? 

Mr. MORTON. 1 can state it without reading it. Mr. Len, T. 
Smith swears unconditionally that when he went there he offered to 
Mr. Carney the $7,000 te pay bis expenses and as a condition that he 
would not become a candidate, and he swears two or three times over 
that that was all the money that he knew about being used in that 
election, and he presents that as the sole consideration and the sole 


two or three hours, just as he was about to go off the stand, he 
dropped a remark that was taken hold of by the committee; he was 
pressed to explain the remark, and then he came out and revealed 
the fact that before that time there was a $15,000 contract, which 
falsified his testimony ; there is where the perjury comes in. 

Mr. CARPENTER. Will my friend front Indiana allow me to in- 
terrupt him a moment? The precise question now being discussed 
by the Senator from Nevada is whether this $7,000 was paid to Car- 
ney or not. The Senator from Indiana, instead of stating what Len. 
Smith says upon that point, proposes to show that Len. Smith swore 
falsely on some other point. 

Mr. MORTON. If I was willing to take up the time of the Sena- 
tor from Nevada I could show that my friend from Wisconsin has 
not helped him out a bit, but has only got him in. 

Mr. CARPENTER. You have not hel him in. 

Mr. STEWART. Not a bit, If the Senator has shown an incon- 
sistency in the statements of Len. Smith, it is nothing more than I 
expected. I do not believe anything these fellows say abont that 
money; I believe they got it among themselves. The fact is, that 
Len. T, Smith drew his check iu favor of Carney; there is no doubt 
about that; and when he is pinned down, although he may have 
squirmed around a little to keep character with Carney, he says Car- 
ney got the money. Carney indorsed the check in the regular course 
of business, 

Mr. CARPENTER. The regular course of that business. 

Mr. STEWART. It was drawn in his favor, and he wonld naturally 
have to indorse it. Len. Smith says he got it. Does anybody believe 
that that gang of thieves gave up one cent of that $7,000 ? 

I was showing that Carney was not to be believed. My friend from 
Indiana comes up and shows that Smith is not to be believed, and I snp- 

he would argue that Anderson was not to be believed. The fact 
is, Smith drew the check and gave it to Anderson, and then he closed 
the book, and when the check came back it would make no difference 
what was done with the money; it would bea plausible claim against 
CALDWELL, Does anybody believe that was not a black-mailing per- 
formance among those fellows? If you diseredit them all, how can 
ou credit Carney? This explanation is worse than anything else. 
Je seems to intimate that the Doniphan County delegation Bde it, 
but his explanation makes him a briber of the worst kind. He says 
that he indorsed that check drawn to him for the popo of buy- 
ing the Doniphan delegation. That is the effect of his testimony. 
He would rather have it that he bribed men; he, aman who had been 
governor of the State, would rather stand charged as the briber, the 
man through whom the money was drawn to bribe a delegation; he 
would 8 swear to that infamy than admit that the $7,000 was 
received by himself. 4 

Mr. MORTON. Suppose the Senator is correct in his statement ; 
what is the effect of it? 

Mr. STEWART. That it was.one of the most thoroughly scientific 
black-mailing operations I ever heard of, and that they returned it to 
CALDWELL as a check for expenses to bleed him further. 

Mr. MORTON. Will the Senator allow me a word right there ? 

Mr. STEWART. Certainly. 

Mr. MORTON. Ifthe Senator is correct in his statement, the bribe 
paid to Carney was $22,000 instead of $15,000. If Carney is correct 
in his statement, and Anderson is correct in his repeated confessions 
abont it, Carney only got $15,000, and the other $7,000 went to the 
Doniphan County delegation. So far from black-mailing CALDWELL, 
they sent for Carney repeatedly, and brought him by repeated invita- 
tions to Topeka. They opened the negotiations every time and they 
brought the whole thing about, and there is Len. T. Smith swearing 
to ib imeat your own witness. 

Mr. STEWART. That shows the position the Senator occupies. 
He says that Carney, so far from black-mailing anybody, was sent for 
to come to Topeka. Does he find it necessary to compel Carney to 
convict CALDWELL? Carney not black-mail anybody! On the very 
threshold he demanded $15,000 as black-mail, and got it. He stam 
himself as a black-mailer at once. Tell me that when & man has taken 
$15,000 of black-mail, and then proposes to break the engagement, and 
a check for $7,000 is offered, he will not take it! That is too absurd. 
Of course Carney got every dollar he could, and the committee them- 
selves say that Clarke, because he did not get the same, brought this 
prosecution before the Senate. 

Mr. ALCORN. Will the Senator allow me? 

Mr. STEWART. Certainly. 

Mr. ALCORN. We are in search of light, and I know the good 
nature of the honorable Senator is inexhaustible. 

Mr. STEWART. I am giving the gospel on this question. [Laugh- 


ter. 

Mr. ALCORN. I desire that, and therefore I may be pardoned for 
presuming to read from page 4 of the report: 

It is further shown that throe or four days before the election took place Mr. 
CALDWKLL's agent went into the banking-house of Scott & Co., at Leavenworth, 
and drew the sum of $10,000 upon Mr. CALDWELL’S check, for the avowed purpose 
of taking the money to Topeka by the train that morning, which was given as the 
reason for presenting the check before bank-hours. Mr. Jacob Smith, banker at 
Lopaka testified that at nine o clock in the evening before the election took 
place— 

Mr. STEWART. Ihave read that report. What do you want to 
say abont that? í 

Mr. ALCORN. Presuming on my friend’s patience, I will read a 


payment to and contract with Carney. After being examined for || little further; I trust he will hear me out: 


1873. 


CONGRESSIONAL RECORD. 


151 


Dr. Morris, of Leavenworth, a very active friend of Mr. CALDWELL, drew $5,000 
from his bank, and that Judge Crozier, of Leavenworth, an influential supporter 
of Mr. CALDWELL, and then at Set open laboring for hia election, drew $1,200 from 
oer peak anoe banking-hours, at request of Mr. Smith, which was handed over 

Mr. STEWART. What inference do you draw from that? 

Mr. ALCORN. I submit, with the Senator’s permission, that hav- 
ing shown that these large sums of money were drawn just precedin 
the election of Mr. . the time all this bribery is 8 
having traced the moneyein the direction of Topeka, Mr. CALDWELL 
being the only man living who could tell the committee precisely 
what became of that money, where it went to, and for what pu 
it was appropriated, he contents himself with closing his mouth and 
refusing to be interrogated by the committee on that subject, he be- 
ing, I say, the only man who could have explained it, and he refuses 
to explain it, except by the general declaration that it was used in 
his private business. en I have pursued and found stolen goods 
in the possession of the holder, and he is called upon to explain the 
manner in which those poa got into his possession, if he fails to ex- 
plain it, he is chargeable with the crime. 

Mr. STEWART. Now I am glad that interruption is made. That 
shows the character of the Senator’s mind, and how he is disposed to 
deal with this case. In the first place, this was CALDWELL’s own 
money; so the parallel of stolen goods does not hold. 

Mr. ALCORN. I do not pretend to impute anything of that sort. 

Mr. STEWART. If the Senator from 1 ot is found with 
$10,000, and he does not tell me what he does with it, have I a right 
to think he has bribed somebody or committed some crime ? 

Mr. ALCORN. Will the Senator allow me to reply? 

Mr. STEWART. No, I will not allow him to reply now. 

Mr. ALCORN, I will only say that my friend’s instance is not in 


int. 
as STEWART. That shows the character of the Senator’s mind. 
I think if anything is unfair it is the attempt to show that $10,000 
was drawn 

Mr. ALCORN. It shows my friend’s patience is not inexhaustible. 

Mr. STEWART. It is strange that anybody should think it of 
sufficient importance to patch up this case and show that CALD- 
WELL had drawn $10,000 of his own money; but I was right in the 
point of showing where this money went to; and I was right in the 

int of showing that these harpies were robbing him right and left. 

larke swears that his ordinary expenses there were about $15,000, 
Carney’s 8 must have been a great deal more than that. He 
complains that he gave on a former occasion, one witness swears, 
$25,000 to Len. Smith. He is “going for” CALDWELL, and to drive him 
out of the place, because Len, T. Smith, who, it is said, is a friend of 
CALDWELL, got $25,000 of him on a former occasion to buy the legis- 
lature, and did not buy the alae I was going on to say that 
they had use for more than $10,000, and every one of them invited 
all his friends. They had four hundred, five hundred, six hundred, 
or a thousand men at Topeka; board was high, a rich man running, 
and every one of them came in for his share. 

Mr. MORTON. You are making it worse than the evidence. 

Mr. STEWART. They went to rob him right and left; that is 
what it was; and then because these men cried for more, more, more 
money, more money all the time, and he fails to respond, the com- 
mittee report that his failure to respond to these harpies brought 
about this investigation. These men, influenced by such motives, 
Dronas on the investigation to get money. If men would do that, 
wonld they not fix up a case; could they not take this same lobby 
that was eager to be bribed, that was eager for black-mail, could they 
not bring them here for more blood-money ? CALDWELL had no idea 
of the character of Carney when he started. It is incomprehensible 
that a man who had been governor of the State should be willing to 
do what Carney did. 

Mr. MORTON. Will the Senator allow me to make a suggestion in 
regard to that evidence ? 

r. STEWART. Yes, but do not occupy too much time, for I want 
to make this s h myself. 

Mr. MORTON. I want to suggest to the Senator in that connec- 
tion, talking about that one $10,000 item, that the evidence shows 
that Mr. CaLDWELL’s agent, Mr. Martin, drew $10,000 out of the bank at 
Leavenworth, at nine o’clock in the morning, before the bank opened, 
for the avowed purpose of taking it to Topeka, to Mr. CALDWELL, by 
the morning train, and that was two days before the election; that 
was on Monday, and the final election took place on Wednesday. Mr. 
CALDWELL had it in his power to explain that that money was used 
for private business, but did not do it. On the night before the elec- 
tion, one of his agents and workers, at nine o’clock at night, a gentle- 
man who lives in Leavenworth, drew $5,000 out of the bank. Mr. 
CALDWELL might have explained that Dr. Morris did not get the 
$5,000 for him; but all the evidence shows that he did get it for him, 
and that the banker knew it. On the same night Fad Crozier 
drew $1,200 out of the bank after banking-hours, and handed it over 
to Len. Smith, and during the day, in the day-time, the Kansas 
Pacific Railroad Company paid to Len. Smith, according to his own 
statement, $10,000, making nearly $30,000 received on that day. 

Mr. LOGAN. If the Senator from Nevada will allow me right 
there, I should like to interpose one word in reference to this testi- 
mony. Iam sorry to hear this statement repeated; but there is not 
one solitary declaration in all these four hundred pages that shows 
that Dr. Morris drew $5,000 for anybody else except himself. He was 


the president of the bank. And further, I say as to Mr. Len. Smith, 
who, the Senator alleges, got $10,000 from a railroad company, and 
alleges it on the declaration of Mr. Carney—Mr. Len. Smith swears 
positively that it is not true. Further, in reference to this agent the 
Senator speaks of, Mr. Martin, does the testimony show that he was 
the agent of Mr. CALDWELL? This bank clerk stated that he was 
in reference to the management in his railroad, or some business mat- 
ter; bnt you have no statement in this testimony anywhere, except 
the statement of that clerk that he understood that Mr. Martin was 
drawing this money to go to Topeka. Nowhere have you a declara- 
tion showing that the money went to Mr. CALDWELL, or that one soli- 
tary dollar of it was ever used, directly or indirectly, in this election. 
Not a solitary statement have you to show that. These are the facts 
that are disclosed. The Senator infers other things himself that the 
evidence does not show. ; 

Mr. MORTON. One word, if the Senator from Nevada will allow 
me. I want to say to my friend from Illinois that I think it is im- 
possible for any man to read that evidence and bear out his state- 
ments. They are entirely too sweeping. My friend is mistaken. The 
evidence shows, and leaves no sort of doubt unexplained, (and it was 
in Mr. CALDWELL’s power to explain it,) that that $10,000 was sent 
there two days before the election for that purpose; there is no expla- 
nation that he wanted money there for any other purpose; he did not 
live there. The evidence shows that Dr. Morris went up from Leay- 
enworth to electioneer for him—he was one of his friends there—and 
that he drew $5,000 out of the bank late at night, and that the bank- 
ers understood what it was for. The $1,200 was drawn by Judge Cro- 
zier and handed over to Len. T. Smith, and Len. T. Smith himself 
was a millionaire, and his check always good; but he wanted Jud 
Crozier to draw the money for him in his name, and he did, and he 
handed it over to Len. T. Smith, and, according to Crozier’s own state- 
ment, Len, T. Smith afterward ped the check. The whole thing 
was conceded ; it was done at night, under circumstances that clearly 
proved it was not fair. And now as to the $10,000 of the Kansas Pa- 
cific Railroad Company. Mr. Anderson drew the money. He says he 
did not know what it was for; but there is the positive statement 
of Len. T. Smith and of Carney that he pot the money. Mr. Andersen 

ve a false reason for cashing the check at the bank there. He said 
there was no money in the treasury of the Kansas Pacific Railroad 
a corporation having eight hundred miles of railroad. He afterward 
explained it in another way, by saying that the treasury of the com- 
pany was down in Saint Louis, too far off. There is the positive state- 
ment of Carney as to what Len. Smith told him; and then come the 
statements of Clarke, and of Anthony, and of Carney, in regard to 
what Mr. CALDWELL said about the payment of money on the part of 
the company. Now, take it all together, put this evidence together, 
and it seems to me it is impossible for anybody to doubt that the 
money was paid to Len. T. Smith on that day, making nearly $30,000 
there that was unexplained. 

Mr. CALDWELL had it in his power to explain every bit of it, if 
there was any explanation to it. Mr. CALDWELL made a general de- 
nial of the use of money, but he would not swear to it. Why, the 
Senator himself, if he had oceasion to go before a committee to exon- 
erate himself, I know would ask to be put under oath, and he would 
not ask the committee to take his statements upon his honor. We 
have seen that in the case of members of Congress and Senators re- 
cently, who were anxious to be put under the obligations of an oath, 
morally and legally, and did not seek to exonerate themselves by 
making statements upon their honor. It was in Mr, CaLpWeELt’s 
power to have explained all these things; but here is this converging 
testimony showing nearly $30,000 paid him there on that day; and, 
taken in connection with the rest of the testimony, it leaves no doubt 
that it was for the purposes of that election. 

Mr. STEWART. Now, I will yield to the Senator from Illinois, but 
I will not yield to the Senator from Indiana again till I have had a 
word to say. 

Mr. LOGAN. Now, I desire to repeat what I said awhile ago to the 
Senator from Indiana, that there is no reason why either he or I 
should give any color to this testimony that the testimony does not 
give to itself. I said to him that he might infer what he had a mind 
to about the use of money, but that the testimony itself did not say 
so, and that is what I am talking about. Let me see whether I am 
borne out or not, for I am sure I know this testimony as well as an 
man in this Senate; I did not read it merely with a pencil in my han 
to misstate it, but I read it to understand it and state it as it is. In- 
ference I will not give; but if the Senator wants to draw inference 
from the testimony he is perfectly welcome to do it, but I state the 
testimony as the testimony is. ° 

The evidence in reference to the $7,000 is that it was paid to Mr, 
Carney the night before the election, as testified to by Mr. Anderson 
on a check drawn by Mr. Len. T. Smith to Mr. Carney and indo 
by Mr. Carney. The Senator says it was used, and Mr, CALDWELL 
must have known it, for corrupt purposes. He intimates that. We 
all, at least, onght to be willing to give every man what fairness of 
statement gives him when he is on trial for such an offense as this. 
Does not the Senator from Indiana know that the evidence shows 
that Mr. CALDWELL never knew the fact that that $7,000 had been 
drawn until this committee disclosed the fact? Is not that trae from 
this testimony ? I say—— s 

Mr. MORTON. Does the Senator ask me that question ? 

Mr. LOGAN. I merely say that. 
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It is said that CALDWELL ought to have gone on the stand himself. 


Mr. LOGAN. The Senator can answer as often as he has a mind 
to. Iam speaking of what the evidence is, What he may think or 
what others may think is not what I am talking about; I am talk- 
ing about the testimony. He says that Mr. Len. Smith got the $10,000 
from the railroad. Let us see whether he did or not. Mr. Carney 
swears that Len. Smith told him so. Is not that what the Senator 
bases his statement on? Mr. Leu. Smith swears that he told him no 
such thing. What does Mr. Anderson swear? Mr. Anderson is the 
man who drew the money, and what does he swear? Mr. Anderson 
swears that the money was expended to pay the taxes of the rail- 
road, and to give dinners and wines to get legislation tor the railroad. 

Mr. MORTON. O, no. 

Mr. LOGAN. We will see whether it is or not. 

Now, in reference to the other proposition, about the $10,000 drawn 
by Mr. Martin. You say that was drawn for corrupt purposes. Why 
do you say so? You ask, why does he not explain it? Mr, CALDWELL 
states in his explanation that it was used for business purposes in his 
ordinary business management. Do you want auy more explanation 
than that, or do you want to put him on a griddle and roast him for 
two days, as a Senator here was before a committee, to explain what 
he had done with all the money he had, from ten thousand dollars to 
a dollar? If so, I ask the Senator if he can explain every dollar he 
has used for all purposes within the last five years. God knows I 
could not. I can say, generally, that I had used it in my business, 
for my business purposes in the general management of my business, 
but I could not tell where it had all gone, and I could not, without a 
full examination, tell anything about it. 

You say it was corrupt. Why corrupt? As I said awhile ago, 
there is not the testimony of one solitary man showing where one 
single dollar of that money went, except the statement of Mr. CALD- 
WELL that he used it in the management of his business affairs, not 
one scintilla of testimony, and yet you charge, because he drew twen- 
ty-five or thirty thousand dollars in that month, he must have used it 
for a corrupt purpose. That is your inference, drawn from what? 
Drawn from a certain state of facts which you do not know whether 
they are true or not, from hearsay, from rumor, from vapor, from 
everything, where a man wishes to draw some inference by which he 
may punish some poor mortal, based upon no state of facts that are 
true and that have been sworn to. 

The facts are as I state them. Hence I say that the testimony 
brings you to no conclusion of that kind, except by an inference. 

a man chooses to draw inferences, he has aright to do it, but the testi- 
mony does not warrant the statement. 

Mr. STEWART. Now I believe I have the floor. When I struck 
on a tender point and created such a fluttering here a little while ago, 
I was alluding to a single transaction, that Len. Smith drew in favor 
of Carney a check for $7,000, and Thomas Carney tried to show it 
was used for bribing purposes, and Smith says he got it. I have be- 
fore me Len. Smith’s explanation of it, which I might read. Here is 
Len. Smith's testimony : 


By the CHAIRMAN: 
estion. What reason did Mr. Snes ee for demanding that money : 
nswer, As I said before, that he h: been to a good deal of expense—had 
rented rooms, and would like to have his expenses aide He pretended that it had 
cost him a great deal more than this would make whole, 

Question. More than $7,000? 

Answer. Yes, sir. 

Gost ion. What was the consideration of that check to Governor Carney? 

nswer. For claims for his expenses. 
uestion. Were you willing to pay it to him! 

Answer. I cannot say that I was; but I was, under the circumstances, for we 
were in such a place I could not afford to differ with him, as there was a t deal 
of mistrust the while that he was coming out as a candidate, and we were 
a to secure a Leavenworth man, and could not afford to differ with him at 

me, 

That is his explanation. That is what Len. Smith swears to, 
whether Len. Smith is credible or not. I made the statement that 
the check for this 87, 000 was drawn by Len. Smith in favor of Carney. 
The record bears me out in that. I said further that Len. Smith said 
it was given because he was likely to be a candidate. Comstock and 
one or two others swear to that fact. Anderson says he did not. 

I was interrupted as misstating the testimony. There is nothing I 
stated which is contradicted ; but it is becanse Governor Carney gave 
another account, and it was improbable that the governor would tell 
a falsehood! Now, there are witnesses who stand unimpeached who 
say that he declared in Leavenworth that he would come here and 
put CALDWELL out of his seat, for the reason that he was himself on 
the eve of being elected to the Senate at the time Ross was elected, 
and that it required the buying of a few votes, and they were in the 
market; and he gave Len. Smith $25,000 to buy them, and Len. Smith 
had sunk the money, and therefore he wanted to swindle Len, Smith's 
friend, CALDWELL, out of his money. This man, who came here with 
that declaration, this man that already had in his pocket blood- 
money, black-mail, because he gives another account of this trans- 
action, two witnesses are contradicted and must be disbelieved, and 
not only that, but the face of the check must be contradicted, and I 
must be called to order, and all the money that CALDWELL has drawn, 
or anybody has drawn, it ix suid CALDWELL is to account for. He 
must not only account for money that he drew, but for money that 
Dr. Morris drew, money that the railroad man drew, all the money 
that was used by anybody where the testimony fails to show any 
connection between him and that money. 


It is not shown that he knew the money was drawn that he is called 
upon to explain; and this is the institution, this is the Senate that 
is going to vindicate its honor; this is the Senate that is going to be 
on trial! Yes; I think the Senate is on trial. I think the honor of 
the Senate is on trial when it comes to the conclusion that it is its 
duty to convict a man because be has not explained transactions 
with which he had nothing to do, and prove a negative in a case 
where it would be necessarily im ible for anybody to do it. I 
thought this was to be a trial. I thought before a Senator was to be 
disgraced and marked with the brand of Cain upon his forehead 
through life it required affirmative proof. Talk about the Star Cham- 
ber of England! Talk about the Inquisition! Give me them and 
deliver me from a committee where conspirators, with their blood- 
money in their pockets, can come and by hearsay testimony ruin a 
man that has stood well, with honorable parentage, with a good 
character. I was touched by the remarks of the Senator from Penn- 
sylvania when he told us of this man’s father aud the honorable 
character that he had borne and the services that he had rendered 
to his country. Of this young man no one has spoken ill. Eve 
Senator has been constrained since he came upon this floor to spea 
well of him, and say that Mr. CALDWELL has conducted himself as a 
Senator so as to offend none. Some have congratulated themselves 
that they would have a victim ; that they could not be accused of spite 
if they punished him, because they were not unkindly to him. T tell 
you, Senators, there is evidence in this record that somebody is mad 
at him. There is evidence in this record that he has been robbed. 

Now, I TORRT that transaction with Carney as highly discreditable; 
I believe there ought to be alaw passed against such transactions ; 
but, from the circumstances under which it was done, the committee 
i was constrained to say that in that transaction he was more 
sinned against than sinning. The citizens of Leavenworth had peti- 
tioned him to become a candidate for the Senate. That town was 
ambitious to be represented. Carney had hitherto been their aspi- 
rant. He tried to buy himself in, according to one story, but it failed. 
His name had become associated not pleasantly to the people of Kan- 
sas. They were anxious to have a candidate who would have some 
show to be elected, aud they petitioned CALDWELL to become a can- 
didate. Carney was absent, but on his return he says,“ Fifteen thous- 
and dollars or I will be a candidate, and you will have two candidates 
in Leavenworth, to defeat both. You shall not be represented in the 
Senate unless you pay me for my former expenses.” Fifteen thousand 
dollars, this was the amount named. Isay the payment of that $15,000 
under those circumstances is no worse than buying a newspaper to 
advocate your cause, no worse than spending money in an election. 
It would never put a man ont of the way unless he was willing to take 
black-mail. It was an unfortunate thing; but I say it was no worse 
than using money to pay for electioneering pu „and many men 
have used money for those purposes out of their abundance, and have 
been extolled in the newspapers for it. How many have been rewarded 
with office for pecuniary contributions? And it appears that in Kan- 
sas, particularly, the state of public morals issuch that it is considered 
no man can come here unless he does. 

But there are several witnesses who say Clarke was trying to bribe 
them. Suppose Carney or Clarke had been elected, where would this 
record place them? They go on to speak of the large amount of 
money that they expended. Would the thing have been better if one 
of them had been elected? No, Senators. 

Here is the case: when the committee fail to point out the evidence 
criminating CALDWELL, they feel called upon to say that he ought to 
have explained what was not proved. In a criminal proceeding, on 
whom is the burden of proof? Has it come to this, that a Senator is 
to be put on the rack to explain himself before he is shown to be guilty? 
Is he to disprove things which are not proved? Is he called upon to 
prove Sti atively his innocence? Has the order of proof been re- 
verse 

O, it is easy now to go after Mr. CALDWELL; it is easy to expel him; 
it is easy to make a great show of virtue, and we are told that we 
must do something or we approve of fraud and corruption. How 
would such an argument appeal to the British Parliament after they 
had come to the conclusion that treating, or that bands of music or 
dressing in parades, and all that kind of thing, was im roper and 
should -be stopped? What would be said of the British Par iament 
if it had taken up a man and expelled him for those things before 
there had been a law prohibiting them—when they had been the cus- 
tom of the country for a long time? Would you say that they were 
trying to do their duty? Would you not have said that they were 
trying to make a show of cheap virtue, and that the British Parlia- 
ment had fallen very much in your estimation? But they went to 
work deliberately, and when the use of money in elections had become 
intolerable they passed a law against it; they provided rules which 
all parties observed, 

But here we are called upon by one Senator to go back of the Con- 
stitution, There is a constitution back of and above the Constitu- 
tion, he says, and we are called upon to enact the law, convict a man, 
enter judgment, and carry it into execution, in one vote. When that 
practice poms in the Senate of the United States, the liberties of 
the people will beat an end. It will not be done. The Senate of the 
United States will not do it. They will neither declare this election 
void nor expel this man. They cannot declare the election void with- 
out violating the Constitution. They haye no jurisdiction to say 
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who shall vote in the Kansas legislature. No man has put his finger 
upon the authority for your doing it. You cannot do it. Do not do 
that until you can put your finger on the authority, if you are a judge. 
If you mean to be a partisan, do what you will. If you are going to 
be aju find the law. Mr. CALDWELL has a right to demand the 
law. I demand the law under which you say you can decide who can 
vote in the Kansas legislature. You cannot produce it. Every states- 
man, from the inning of this Government antil now, that has 
spoken on the subject, has said you could not. You cannot review 
the action of the Kansas legislature on that subject. 

Then some say “It is immaterial; I will vote for that, and then I 
will vote for expulsion.” You have the power to expel, but that 
power in all civilized countries is governed by some legal rule. Will 
yon be satisfied with a record that you do not understand? Will 
you be satisfied with a record of hearsay, and will you be satisfied to 
predicate your action upon the malice, the recorded malice of a lot of 
conspirators, each of whom acknowledges himself infamous? Will 
you be satisfied, I ask, to pronounce a man guilty upon the testimony 
of witnesses, each of whom condemns himself, when this man has 
from his childhogd a good reputation—when he has conducted him- 
self without spot or blemish while he has been a Senator? Will 
you, I ask, be satisfied if, upon hearsay testimony, you have destroyed 
a man thus situated, and for such a reason; and then will you say 
that that is American justice? Will you be satisfied that that is 

iving to every man the right of trial before his peers; the right of 

ving the witnesses presented ; having the facts understood? Will 

you say that that comports with English or American justice? Will 
you be satisfied with that? 

Fellow-Senators, I do not want a record of that kind. I do not want 
to record decrees against this man written in the malice of Carney 
and Clarke. I cannot rest my conscience upon that, it is very clear. 
I will take none of that responsibility. I believe, if he has committed 
a crime, that the people of Kansas will convict him there by prosecu- 
tion for the offense, or by his rejection at the nextelection, or by some 
manifestation of publicsentiment. I believe it ean be corrected there. 
I believe they will correct it. Butif we commit a mistake, if we 
yield to the prejudices and passions of the hour, violate the Constitu- 
tion, trample upon the rules of evidence, trample upon the laws that 
guara elections for the purpose of securing a victim, there is no re- 

racing that step. Justice can never be done in that way; it never 
can be reviewed ; the evil never can be repaired; but J do believe 
that the people of Kansas will do justice between these men, and I 
do believe that this discussion and this exposé will have a great moral 
effect against the use of money. I do believe that Congress, so far 
as it can, at the next session, will pass laws against the use of money, 
and I believe Kansas will wake up. 

Mr. MORTON. What exposé does the Senator refer to ? 

Mr. STEWART. The exposé of this conspiracy; the exposé of the 
manner in which a candidate has been robbed, and submitted to it, 
in one election in Kansas; that is what I referred to; and the further 
exposé that the Senator talks of convicting a man because he is not 
po upon the rack, and has not accounted for all the money he has 

ad. I think it will attract some attention in this country, that a 
man came very near being convicted because he would not put him- 
self upon the rack and swear against charges not established, and 
make a fool of himself, reversing the whole laws of criminal jurispru- 
dence. The fact that anybody in the Senate of the United States 
should get up and urge that a man charged with bribery is bound to 
prove that he was not a briber before any man has proved that he 
was—I think that proposition, made in the Senate of the United 
States, will attract some attention among lawyers. I should like to 
send this testimony to lawyers, that they might see the mode of ex- 
amination; the facility with which spite can be vented; the ease 
with which men can be thrown, and the facility with which a man 
can be put out of the Senate, or declared not elected, notwithstand- 
ing there was a decision of the Senate that he waselected. And that 
is called a trial by the Senate of the United States! 

This record will be a precious thing if CALDWELL is 
will be authority for what? It will be authority for ca ing a Sena- 
tor up, and if he does not tell everything he has done in his life-time, it 
will be presumed he has done something wrong, for which you are to 
turn him out of the Senate. It will be authority for letting men who 
say they have committed fraud and rascality prove hearsay, come in 
and detail their gnilt. It will be authority far worse than the Star 
Chamber, because if you are going to put the thumb-screws upon a 
man, if you are going to do the job right up for him, why ge to the 
expense of taking this testimony? Why not apply the rack direct ? 
What is the use of getting a whole lot of perjury? In old times 
they did not spend any time on that; they went to him directly. 
What is the use of having Carney here, all reeking with corruption 
and ven, ce? What is the use of having Sidney Clarke here try- 
ing to collect his $15,000? What is the nse of having any of the rest 
of them here? Why not take CALDWELL out and put him right through 
without any trial, at once, and ask him all sorts of questions? You 
say you condemn him because he did not go on the stand himself and 
aus wer all sorts of questions. Then there is no use in beating about 
the bush. Take him up and sift him through. Take any Senator; 
go through his senatorial election ; ask him how much money he had, 
and whether he paid any money to anybody; go throngh with it; 
purge the whole body ; let us have an exposé of the whole thing. You 
n not charge anybody with everything, but have a committee ap- 


ut out. It 
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pointed; call him up; ask him, “Did you ever do anything wrong; 
did you not have some money; did not somebody pay you some money!“ 
and some men come in and say they heard somebody say that so and 
so occurred. Thatis the way to deal with American Senators! Here 
is a mau charged and attempted to be expelled because he did. not tell 
what Dr. Morris did with $5,000 of his own money, which he drew; 
did not tell what Crozier, a lawyer, did with $1 he drew of his 
own money. He must be a terrible man if he would not tell what 
those men did with their money! 

Now see the uncertainty of this; look at this report. I abandon 
the question of declaring the election void, because that is too absurd. 
If any lawyer is williug to rest himself on that, I am satisfied; he 
may glory in that theory, and see where it leads him. 

Now I come to the question of expulsion. The committee say that 
there was something bad going on—bribery going on; but they do not 
find that Mr. CALDWELL committed bribery. They have not found that 
fact affirmatively. Here are half a dozen Senators who have got up and 
read the testimony, and said they would vote for expulsion. The re- 
port of the committee does not find any fact connected with it. The 
report does not recommend him to be expelled, and it does not find 
that he has committed any act to be EA for, or that he has com- 
mitted bribery at all. And yet here are plenty of Senators ready to 
vote for his expulsion on account of bribery; and men who do not say 
that they have read the testimony, and men who do not discuss it as 
if they knew anything about it, get up and take it for nted that 
there been an enormous offense committed, and therefore have no 
difficulty on that pass because there must þe a law back of the Con- 
eo to punish all such offenses. That is the kind of argument 
we hear. 

‘I tell you, fellow-Senators, that this is a matter of law, and the 
American people will submit to the execution of the law. They will 
bear with these evils until they can correct them by law; they pre- 
fer that. Mexico makes a revolution whenever a thing wrong ; 
fanatics may do that; but the American people bide their time, and 
they will correct the evil; they will apply the knife to these diseases. 
They will indict bribery; they will raise their voice against it. If 
Congress will pass statutes against it the thing will be stopped; but 
it will not be stopped by violating the Constitution, by denying a 
man fair trial, by condemning him on hearsay testimony, or putting 
leading questions to witnesses, or upon the conspiracy of men who 
desire to black-mail; but let every man be tried according to law. It 
will be done here, I have no doubt; but I do say that if you are going 
to pass upon this testimony, it is your duty not only to read it but to 
know who these men are who testify. It is quite important enough 
to spend from now to December in examining this testimony. I, for 
one, if this thing is going to be, pressed to a vote, would rather sit 
here and have each one of those witnesses brought upon the stand 
and testify in the presence of these Senators, if such an extraordinary 
thing is necessary. If it is necessary now that we should have an ex- 
ample, let us have the witnesses here. I want to see them. 

Here we are trying a man for crime on depositions, There has not 
been a time in three hundred years that that would not have pro- 
duced a revolution in Great Britain. Try a man for bribery on depo- 
sitions! No fact of bribery in the election is found; we have noth- 
ing but loose statements, and then look at the certainty of it! Here 
are three Senators on this floor who deny it; two who affirm it to be 
true. The other two Senators who were on the committee are not 
now here, and we cannot hear what they have to say about it. 

I hope that I have not said anything offensive to anybody in my 
0 and particularly to the witnesses who figure in this report. 
I think they will not be offended at me if they will read the report 
themselves and see themselves in the light they are presented there, 
since I have called their attention to the fact as plainly as I can do 
it. Telling such things does not appear very well, I know; but since 
1 have called attention to the facts, I think if they will read it they 
will rather sicken of themselves. I think the Senate should not get 
into a special spasm over the fact that some of these gentlemen can- 
not collect more black-mail from CALDWELL. They have not col- 
lected all they want, and therefore this prosecution. The report is 
that the prosecution happened because more black-mail was not forth- 
coming. This seems to be a proceeding for the collection of the re- 
mainder of this black-mail, and I think that if we do not commence 
by making a victim of a man who was “more sinned against than 
sinning,” we had better make an example by expulsion, to testify 
our indignation against the use of money in elections. The ple 
would be just as well satisfied. They would as lief we should take 
an old rogue rather than a man who is green in politics and who was 
robbed, as an old politician would not be. 

This is the first case that has been thought of. These other fellows 
were veterans in bribery in Kansas in other years. I think the 
ple would be more glad that we should get hold of one of them rather 
than get hold of a man who was sinned against more than he sinned. 
I do not think they will feel especially outraged if we do not make a 
victim of this particular mun, for I have great confidence in the peo- 
ple. They at last do arrange things so as to make them come out abont 
even. They will now start on this question; no doubt about that. 
This practice has got to be stopped. Men who have not money have 
got to have as good a chance as those who have, and men need not 
expect hereafter to make anything in elections by the use of money. 
The practice is going to be sto pe but it will not be done by making 
a Victim of the man who has done the least. 


154 


Suppose Mr. CALDWELL were to be tried in Kansas on this testi- 
mony. I venture tosay that you could not get one man out of any 
twelve jurymen in Kansas, of either party, toconvict him. I caught 
the key-note of this proceeding in the testimony of a democrat who 
testified before this committee. His name is Fenlon. He was amem- 
ber of the legislature of Kansas which elected Mr. CALDWELL, and he 
is the bright particular star in this proceeding. He throws a b 
deal of light on the way things were done there. He-did not have 
anything to do with the use of money himself, but he throws a t 
deal of light on the politics of Kansas. He does not appear to think 
that CALDWELL was a very bad man, but rather a pretty good fel- 
low; and the committee admit that Mr. Fenlon was a very good 
man, and he appears excellently in the testimony. So I will take a 
democrat, I will take Mr. Fenlon as a sample, and I am willing to 
take a jury of all democrats, and let them have before them all these 
witnesses in Kansas on a prosecution for bribery, and then if Mr. 
CALDWELL be convicted of any offense, I will vote for his expulsion. 
I will be satisfied with that verdict. I will be satisfied with the 
rule of evidence administered by a court under such circumstances, 
and will acknowledge that justice has been done. Bat Ido not be- 
lieve this report throws any light on the subject, 

I know we are told that Senators go before these committees volun- 
tarily, but how do they come out? After they have been cross- 
examined what becomes of them; what kind of trial do they have? 
Here I am reminded of the fate of a Senator who recently sat with us. 
In justice I cannot help referring to him—a gentleman who went before 
an investigating committee of the Senate at the last session. I do not 
pretend to say anything about the report of that committee; but here 
was aman who had borne a good name all his life, who never had 
handled money, who never had anything said against him, but he was 
accused of dealing in Credit Mobilier stock, and he went before a com- 
mittee of the Senate, and was so overcome by the situation that he 
could not tell a story which would correspond with that told by others. 
The committee sympathized with him, were sorry for him, but he was 
so perfectly overcome at being charged with an offense that he did not 
know what to do. I have read through and through the testimony 
taken by the committee in the case to which I refer, and it shows that 
that man could not make any statement at all. He had no rights 
there. That was not a fair trial. You have never given him any 
hearing, and yet that committee proposed to expel him. 

Mr. MORRILL, of Maine. I cannot let what my friend has just said 
stand without some notice. 

Mr. STEWART. I am not reflecting on the committee. 

Mr. MORRILL, of Maine. What case does the Senator refer to? 

Mr. STEWART. The case of Senator Patterson, of New Hamp- 
shire. Isay he went before the committee, and was so overcome by 
the situation that he could not tell two stories alike. 

Mr. MORRILL, of Maine. Why is it necessary for the Senator to 
apologize for more than one case at the same time? 

Mr. STEWART. Iam not apologizing for it at all, but the Senator 
from Indiana recommends that CALDWELL should be put upon the 
rack in this particular case, and that is the way to do it. Now, I 
think Mr. Patterson was a very t fool for making any statement 
at all about that transaction. There is a principle involved in this. 
Men have confessed murders that they never committed. Men have 
been executed for murders they never committed, on their own con- 
fession. Why, sir, acase occurred not very many years ago where two 
persons were convicted of the murder of a man on their own confes- 
sions who finally turned up alive. Now, courts refuse to convict for 
a murder on a confession, until the homicide is proved. Most men, 
particularly one that has not been accustomed to such a situation, 
when pnt on the stand, accused of crime, and questions are put to 
them, are not competent to speak in their own behalf. The lawso de- 
clares, and there is no place where the common law is administered 
where such a practice would be tolerated. There is no place where 
the common law is administered where you can put aman upon the 
stand and take advantage of the trying circumstances under which 
he is placed to extort a confession. Confessions voluntarily made 
by men under such circumstances have turned out to be untrue, until 
there is but little faith put in them. 

I say, therefore, there is no force in the suggestion that CALDWELL 
should have been put on the stand, and should have been put to the 
ordeal of accounting for all the sums of money that he and every- 
body else drew, and then, of course, if he had failed to account for 
the money that Crozier drew, or that Dr. Morris drew, or that any- 
body else drew, he would be held guilty, and that would be conclu- 
sive evidence of his guilt. That would be a good deal like the rules 
of evidence that were adopted in ancient times with the witches. 
They were put in the river, and if they swam. they were guilty and 
had to be hanged, but if they sank and were drowned they were in- 
nocent. So you would put CALDWELL on the stand, interrogate him, 
and make him account for all the money that he may have used 
about a certain time, and he would have the same chance that a 
witch would have under the old practice. 

If you seek to raise the presumption against this man because he 
was not sworn, let me remind you that you have had Senators here 
who have rebelled against being sworn when they were called upon as 
witnesses; and it is very quest ionable whether it is the proper proceed- 
ing to swear aSenator. That has been demurred to by old Senators 
in this body, some of them within the last year. But, sir, at any rate I 
say that no inference unfavorable can be drawn to Mr, CALDWELL be- 
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cause his statement in answer to these charges is made on the honor 
of a Senator; it traverses every allegation; and his character be- 
fore was good and has since been good, while his- accusers are as a 
body engaged in extracting money from him, and they admit that 
to be their object. No charge of bribery is proved agaiust him, nor 
is if proved that he was connected with any specific case of bribery. 
There may have been general bribery ont of doors there, but it was 
not brought home to him. 

Mr. President, I shall not longer detain the Senate. I am obliged 
to the body for the attention which it has given to my remarks, 

Mr. FERRY, of Connecticut. Ihave something to say on this sub- 
ject, Mr. President, but I do not desire to go on to-night. 

Mr. SHERMAN. If the Senator from Connecticut will yield, I 
desire to move an executive session. 

Mr. CARPENTER, Will not the Senator let us move an adjourn- 
ment over to Monday first? [‘ No!” „No- 

Mr. SHERMAN. Letus go into executive session. There is some 
business we ought to do in executive session. I move that the Sen- 
ate proceed to the consideration of executive business, 

The motion was second to; and the Senate proceeded to the cousid- 
eration of executive business, 

After forty-five minutes spent in executive session the doors were 
re-opened; and (at five o'clock and five minutes p. m.) the Senate 
adjourned. 


IN THE SENATE, 
SATURDAY, March 22, 1873. 


The Senate met at half past ten o'clock a. m. 
Prayer by Rev. J. P. NEWMAN, D. D. 
The journal of yesterday’s proceedings was read and approved. 
WITHDRAWAL OF PAPERS. 
On motion of Mr. DORSEY, it was 
x iy tabar ekpa een have leave to withdraw his petition and papers 
ELECTION OF SENATOR CALDWELL. 


The VICE-PRESIDENT. Resolutions are now in order. If there 
be none, the Senate will resume the consideration of the untinished 
business of yesterday. 

The Senate resumed the consideration of the following resolution, 
submitted by Mr. Morron on the 6th instant: 

Resolved, That ALEXANDER CALDWELL was not duly and legally elected to a seat 
in the Senate of the United States by the legislature of the State of Kansas. 

The pending question was on the amendment of Mr. Ferry, of 
Connecticut, which was to strike out all of the resolution after the 
name “ ALEXANDER CALDWELL,” and insert “be, and he hereby is, 
expelled from the Senate of the United States ;” so that, if amended, 
the resolution would read : 

Resol That ALEXANDER CALD e 
S 5 United States. I UN AOR, e e n 

Mr. FERRY, of Connecticut. I should not be willing to proceed 
unless there should be a quorum of the Senate present, and there- 
fore I will yield the floor to any Senator who desires to speale in the 
present condition of the Senate. 

Mr. FERRY, of Michigan. Mr. President, I should not now thus 
interrupt the course of this instructive debate but for the amendment 
offered by the Senator from Connecticut. I regret that he has sub- 
mitted his amendment of expulsion at this particular time in the 
determination of the whole case. While I have not occupied the at- 
tention of the Senate during this discussion, I have, so far as I could, 
given close attention to the ten days’ debate which has been so ably 
conducted, and which has shed so much light upon the novel qnes- 
tion, now for the first time formally raised in the American Senate, 
whether bribery vitiates the election of a member of this body. If 
I have fairly apprehended the scope of this debate, it has aimed 
at and confined itself substantially to the question of the legality of 
the act of the legislature of Kansas by which ALEXANDER CALDWELL 
holds a seat in the Senate of the United States. I am borne out in 
this by the scrupulousness with which Senators participating in the 
discussion have so far avoided the question of expulsion in the sub- 
mission of their views. It has also been disclosed in debate that the 
majority of the committee who reported the resolution were in doubt 
as to the poper method of disposing of this case. They chose the 
question of the validity of the election as the primary, if not proper 
one, upon which they would invite the judgment of the Senate. To 
make sure of the one or the other, a member of the committee, the 
Senator from Mississippi, submitted a resolution of expulsion, which 
at his instance was to serve as notice and be laid upon the table to 
await the determinution of the Senate upon the first resolution, 
when that next should be considered. This appearing to be the logi- 
cal order of consideration in committee, it would seem more in accord 
with their wishes and the logical sequence that the Senate should 
pursue the same order in its consideration and determination. It 
would hardly be just to the committee to treat it in any other order. 
The amendment of the Senator from Connecticut reverses this, and 
compels the Senate to record its judgment upon the question of exw- 
pulsion before it can adjudge whether Mr. CALDWELL is Ly elective 
right entitled to the seat he occupies. 
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Mr. MORTON. If the Senator will allow me, I think it proper to 
say, as the chairman of the committee, that in my first speech in the 
introduction of this debate I did attempt to discuss the question of 
expulsion, The Senator may not regard it as a discussion, but at 
least I attempted to do so. I had occasion to state, I think more than 
once, in this chamber, that in committee I took the ground that the 
Senate had a choice of remedies ; that I rather favored the one of ox- 
pulsion myself, but that a majority of the committee thought it should 
go to the election rather than to expulsion; and that the action of 
the committee was controlled, at least in part, by two members of it 
who have since taken the ground upon the floor of the Senate that it 
did not go to the election. 

Mr. FERRY, of Michigan. I was aware that the chairman of the 
committee, in his opening remarks, covered the two questions of 
election and expulsion, and very wisely did so, in order to cover the 
whole ground in the opening of the debate. In my judgment, it be- 
came fis duty to do so. But I was speaking of the action of the 
chairman as reflecting the opinion of the majority of the committee, 
in reporting a resolution questioning the validity of the election, and 
could not with propriety say, as I did not even know till the Senator 
has just disclosed, what his individual opinion was. Like reference 
had been made by Senators who have spoken of this, and I think the 
Senator from Mississippi disclosed this view: that the two questions 
were not only before the committee, but the committee seemed in 
doubt for awhile as to which should have priority. My simple object 
is to state faithfully and historically the course this subject has pur- 
sued through the committee, and finally reported to and now before 
the Senate in open debate. Let me now restate the point I was 
making when interrupted. The amendment of the Senator from 
Connecticut reverses this order of which I have spoken and contend 
for, and compels the Senate to record its judgment upon the question 
of expulsion, (and I speak merely by force of parliamentary rules, 
ce pape the Senate, as it is now presented before us and out of the 
hands of the committee,) before it can adjudge whether Mr. CALD- 
WELL is by the action of the legislature of Kansas entitled to the 
seat he occupies. To require a vote first upon expulsion is to 
embarrass the Senate in expressing its conviction upon the distinc- 
tion clearly made by the two resolutions, As I understand the ma- 
jority of the committee, they are in favor of declaring the election 
void, and the Senate refusing to so declare, they then favor the ex- 
pulsion of Mr. CALDWELL, e amendment of the Senator forces 
such of the committee, and others in accord with them, to tirst vote 
for expulsion, and thereby imply the validity of the election, for 
expelling a Senator presupposes his holding a valid seat. 

r. FERRY, of Connecticut. You suppose, then, that the Senate 
cannot expel a Senator de facto ? 

Mr. FERRY, of Michigan. Not at all; I am not stating my views 
upes the rights of expulsion, but my remark was that expulsion im- 
plies a seat duly held till lawfully questioned. I think before I am 
through the Senator will see that I do not expect or desire to avoid 
tbat question, while at this es of proceedings I do not express any 
judgment upon it. I am merely stating the nature, the sequence of 
the order in which the amendment of the Senator from Connecticut 

resents the question to the Senate, and Fee res forcing the 
nate to vote for expulsion, and to that extent implying that the 
Senator is helding a valid seat. 

The amendment of the Senator is double-edged, and Senators who 
favor the validity of the election, and have not yet sufficiently con- 
sidered the question of expulsion, but may incline to favor it, are also 
compelled to record a negative of the one in order to reach a direct 
vote affirming the other. 

The pivotal idea upon which the whole debate has ranged has been 
the effect which bribery has upon the election of a Senator. It is due 
to the Senate and to the country that this debate should be allowed 
to crystallize into a vote upon the merits of the question. The gravity 
of the case demands that a precedent should be established by the 
solemn judgment of the Senate upon the simple question of the commit- 
tee at issue, otherwise the debate is substantially a waste, so far as the 
recorded opinion of this body is concerned. What more opportune mo- 
ment could be afforded for the dispassionate discharge of a constitu- 
tional duty? Although no advocate of the hackneyed shibboleth of 
“State rights,” I do entertain due respect for State sovereignty, 
and believe now is the time for the Senate to mark the boundary be- 
tween Federa? and State elective jurisdiction. Our associates over 
the way have divided in the expression of their views, and thrown 
down the tlet for equal abandonment of political affiliations on 
this side of the chamber in the determination of a high constitutional 
question. Partisan strife is wholly at rest. Survey the national hor- 
izon, and not a ee as big as a man's hand indicates the approach, 
much less prevalence, of political antagonisms. The heat and crimi- 
nations of party zeal have subsided into the cool and respectful amen- 
ities of citizen fellowship. 

Is it not the time and place, and would we not be recreant to our 
duty if we did not rise above the politician into the domain of official 
dignity to hail this auspicious occasion when we can pronounce the 
clear, enlightened judgment of the statesman in the exalted forum 
of the American Senate? 

It is for this object, Mr. President, that I propose an amendment to 
that of the Senator from Connectient, While in nowise committing 
myself in advance upon the merits of either resolution, but biding the 
time when my votes shall express my judgment, I shall strive to ap- 


proach each with that respect which is due to State action and to the 
conduct of an associate whose two years’ acquaintance here has shown 
no act unbecoming a gentleman, and, in the light of this, cast first 
my judicial decision upon the validity of an election of a United States 
Senator questioned by alleged bribery, and next upon the resolution 
of expulsion, which I am prepared to meet unmoved by sympathy 
and with rigid regard for the exactions of my constitutional oath. 

I now offer my amendment to the amendment of the Senator from 
Connecticut. 

The Cuter CLERK, The amendment to the resolution is in the fol- 
lowing words: 

Strike outallafter “CALDWELL” in the original resolution, and insert be, and he 

hereby is, expelled from the Senate of the United States.” 
It is proposed to amend that amendment by striking out the words 
“expelled from the Senate of the United States,” and inserting „de- 
clared to have been elected a Senator of the United States by the 
legislature of the State of Kansas;” so that the amendment, if 
amended, will read, “be, and he hereby is, declared to have been 
elected a Senator of the United States by the legislature of the State 
of Kansas.” 

Mr. MORTON. Is that amendment in order? 

The VICE-PRESIDENT. The Chair thinks it is in order, 

Mr. ALCORN. I do not understand that the Senator desires to 
submit the motion at present. 

Mr. FERRY, of Michigan. I ask no action upon it now, but I want 
it to take its place, of course. 

The VICE-PRESIDENT. The question before the Senate now is 
on the amendment proposed by the Senator from Michigan to the 
amendment of the Senator from Connecticut. 

Mr. ALCORN, I understand the Senator from Connecticut [Mr. 
Ferry] is entitled to the floor, and I yield to him if he desires to pro- 
ceed now. If not, I have a few remarks to offer, and will then yield 
the floor to him. 

Mr. FERRY, of Connecticut. I yield to the Senator from Missis- 
sippi to enable him to make his remarks. 

Mr. ALCORN. Mr. President, the argument offered on the part of 
the defense rests the demurrer to the jurisdiction of the Senate in 
considering the resolution of the committee on false issues. British 
law and British precedent having nothing whatever to do in the 
question, I am glad to observe that the Senate has settled down to 
its consideration as, what it really and only is, a question of the Con- 
stitution. 

In rising to add to my former 3 on the question of juris- 
diction, I shall confine myself mainly to points raised on the side of 
Mr, CALDWELL. 

Because the legislature is a competent political power in the election 
of a Senator, it is claimed that its act is in that case final. If this 
means competence to the extent of exclusiveness, the proposition 
simply begs the question, aud is not entitled to consideration. But 
the Constitution makes the act of election subject to the review of a 
judge, and be the scope of the review ever so narrow, that which is 
subject to review cannot be said to be in its nature final. Not only 
is the election of a Senator by a legislature not necessarily final, but I 
contend that, outside of acts proper to its own government, a legisla- 
ture, save by a two-thirds vote, is in fact incapable under our system 
of any act that can be said to be final. 

The analogies drawn from an act of legislation to an act of election 
by a legislature proceed, I submit, in violation of fundamental dif- 
ferences in the two things. Legislation, involving a concurrence of 
two branches of the State government, is an expression of the sover- 
eign will; the election of a Senator, being the act of the legislature 
only, is clearly inferior in dignity, an act of but a part of the sover- 


eignty. 

But the election of Senator may be seen not to be an act of the 
sovereignty on other grounds than its want of the concurrence of the 
State executive. The sovereignty of the State is never expressed by 
the legislature under our system, save when, as in the case of over- 
riding a veto, impeaching a governor, it speaks by special authority 
of its constitution in a vote of two-thirds. In no other form is the 
authority of a legislature sovereign. In legislative action which is 
valid under a simple majority, the legislature, unlike a constitutional 
convention, exercises but a portion of the sovereignty of the State, 
and in the case of the election of a Senator does so (as in legislation 
it does in reference to the governor) subject, within the limits of con- 
stitutional intention, to the assent of this Senate. 

The election of a Senator differs from legislation in form and es- 
sence. Carried out under the regulation of the Federal Government, 
and subject to the review—formal or otherwise—of this Senate, it is, in 
fact, an act of subordination. As an original act it differs from the 
election of members of Congress in only one respect—the immediate 
constituency. The people of all the congressional districts of a State 
exercise in the election of their delegation to the House of Represent- 
atives an aggregate power, less in no essential of sovereignty than 
that exercised by their legislature in the election of Senators. And 
this is not all. In a State admitted under an apportionment giving 
it only one member of Congress, the election of that member might 
be held, because of the direct action of the people and of the greater 
expenditure of sovereign power involved in that action, to have ob- 
tained even a higher sanction than the election by the legislature of 
one of two Senators. I do not assert, however, that the one act is 
higher than the other. Takingthem, as I do, at their level in the Cou. 
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stitution, I hold them equal. For the text of that instrument leaves 
me no room for any other opinion when it places these two classes of 
election on the same footing, by conveying the control of each House 
over its own class in precisely the same terms. 

The presidential elector has been cited as Sope tats, fo analogy 
apposite in the election of a Senator. This confounds radical distinc- 
tions that separate the two cases. The elector is appointed by the 
State superior to Federal intervention; the Senator is chosen subject 
to the regulation of the Federal power and to the acquiescence of the 
Senate. The elector is essentia gar agent of the State, who never 
comes in contact with Federal authority; the Senator is essentially an 
agent of the United States, a very constituent part of the Federal 
authority. Over the creation and the subsequent existence of the 
Senator, Federal power has specific rights; over the creation and 
subsequent existence of the elector, Federal power is absolutely im- 

tent. To reason from the one to the other of these is, I repeat, to 
ignore essential differences in the nature of things. 

A Senator objects to the power of the Senate to go into judgment 
on elections, because of his declaration that it isnot a body competent 
to try questions of law and fact. But the Constitution holds the 
con , for it declares the Senate competent to try these questions 
when giving it power to try impeachment. If this body can find on 
fact and law as a court of impeachment, I am really at a loss to un- 
derstand why it cannot do so as the judge of certain elections. But 
competent or not competent is, after all, a question of the intention of 
the Constitution, and to reason from allegations of our competence 
or incompetence against that intention is something like reasoning 
in a circle, 

The right of the legislature to “choose” is pleaded in bar of the 
right of the Senate to “judge.” And yet the two rights are granted 
in the Constitution concurrently, Iam, therefore, not free to hold that 
the oxercise of the one, however it may modify the exercise of the other, 
must exclude that exercise. It is said in specific terms that we are 
“not the judges of the election.” I submit in answer a certain text 
of the Constitution which declares expressly that we are. “It is not 
our business,” we are told, “to inquire whether this gentleman cor- 
rupted the legislature of his State.” This appears to me to be what 
the logicians define as “ proving too much, and therefore nothing.” 
The denial of our right to 1 into that corruption on the part of 
Mr. CALDWELL goes beyond the ground taken by any Senator as to 
our abstract powers; for it precludes all purging of the Senate 
from contempt in such cases, by cutting us off from grounds for the 
proper exercise of even our powers for expulsion. If we have no 
right to inquire, we have no right to punish. But even though this 
denial of our right to inquire be good, it is, I submit, offered now too 
late. We have inquired, and the question before usis simply as to the 
action to be taken on the result of the inquiry. 

In trying this election of Mr. CALDWELL, it has been objected that 
we try the legislature which he has corrupted. I could hardly sup- 

an answer necessary in the case of the special plea against the 
urisdiction of a court that the 1 egechagr of the seducer amounts to 
a prosecution of the seduced! We have nothing whatever to do or 
to say in the case before us as to the persons, motives, or legal com- 
petence of the electors who have sent here Mr. CALDWELL. With the 
Rew of that gentleman among us our jurisdiction in this case 
gins and ends; and the exercise of that authority does not only not 
go to a trial of the legislature of Kansas, but it does not go to a trial 
of even Mr. CALDWELL, save only to the extent of his right to a seat 
in this body. 

Of the several precedents cited in this discussion, but one ap 
to me to be pertinent. The report on the case from Rhode Island pre- 
sents an opinion that bears directly on the question at issue here. An 
incidental statement, however, as that only point of analogy in all 
the cases adduced really is, it is therefore wanting in the form and 
essence of that direct enunciation of thought which constitutes a 
fundamental condition of authority in precedent. I leave that dis- 
cursive reference as to the right of the Senate in questions of bribery 
at whatever it may be held by the judgment sid conscience of Sen- 
ators. f 

The precedent from Pennsylvania has, I submit, no bearing on the 
question before us. It deals with charges of bribery made Sy some 
members of the legislature; and doesso by referring the charges for 
preliminary action to the legislature. We are called to act under cir- 
cumstances radically different. The case before us has not been urged 
upon us by a few members of the legislature ; it has been presented 
to us in due form by the electing y. It has passed still more com- 
pletely outside the Seopa of that precedent; under the direction of 
the Senate itself the subject has come up in the imposing form of ac- 
cusations made by a committee of the Senate. 

The precedent from New Jersey turns on the question whether an 
election by a plurality with the consent of the majority was valid. 
While this has no special relation to the question at issue here, it is 

for the A conclusion that the Senate has a right to go, in 
ssues as to the manner of election, behind the certificate and the fact 
of election. 

The case from Iowa applies to an election in which the two houses 
of the legislature came together without due regard to the formulary 
preseri bed for their joint meeting. While this has no particular bear- 
ing on the question before us, it bears directly on the general right of 
the Senate to go, as to the manner of election, behind the certificate 
and the fact of election. 


The case from Florida decides whether an election by twenty-nine 
specific votes in the face of twenty-nine blank votes constitutes a 
choice. This has a direct and important bearing on the case before 
us, though not at all in a sense adverse to our jurisdiction. It is a 
precedent that goes beyond the form of the election to its essutice, 
and is direct authority for the constitutional rendcring that gives the 
Senate the 7 75 to go behind the certificate and fact of election to 
the question of its essence—the question of choice. 

But it has been said justly that, in interpreting the intention of the 
Constitution when it makes the Senate the judge of certain elections, 
we must do so under the light of the context. The context is medi- 
ate and immediate. The latter stands thus: 

Each House shall be the judge of the elections, returns, and qualifications of its 
own members. 

This gives the Senate distinct functions as judge of elections other 
than those given it as judge of returns and qualifications, What 
are these distinct, these unspecified functions? I am at a loss to even 
conceive what they can be if they must be held to exclude that essen 
tial condition of any judgment on elections—bribery, 

But the mediate context suggests limitations on the right to judge 
in the correlative right to choose; and the precedent from Florida de- 
clares that the Senate shall see to it that the election shall be an act 
of choice. Now, does not this judgment as to the fact of choice go to 
the question of bribery ? In the freedom of election supposed under our 
system of government, bribery is duress. And, inasmuch as twenty- 
nine specific votes, in the face of twenty-nine blank votes, did not 
constitute a choice in the case of Mr. Yulee, how much more positively 
may it be declared that (the general fact of bribery placiug in evi- 
dence the general fact of duress) the bribery in the case of Mr. CALD- 
WELL, if established, excludes him from all rights under the anthority 
given by the Constitution to the legislature of Kansas to “elect,” to 
“choose,” members of this Senate. 

Mr. FERRY, of Connecticut. Mr. President, the Committee on 
Privileges and Elections report a resolution — 

That ALEXANDER CALDWELL was not duly and legally elected to a seat in the 
Senate of the United States by the legislature of the State of 


I yesterday offered an amendment to the resolution of the commit- 
tee which, if adopted, will cause the resolution to read: 


That ALEXANDER CALDWELL be, and he hereby is, expelled from the Senate of 
the United States. 


This morning the Senator from Michigan [Mr. Ferry] proposes an 
amendment to the amendment, which, if adopted, will cause the reso- 
lution to read: 

That ALEXANDER CALDWELL was duly elected a Senator of the United States 
from the State of Kansas. 

L believe that is it substantially. 

Mr. FERRY, of Michigan. Not strictly so. 

Mr. FERRY, of Connecticut. Let it be read by the Secretary. 

The Cuter CLERK. The amendment to the amendment is to insert 
the words: ; 

Declared to have been elected a Senator of the United States by the legislature 
of tho State of Kansas. 

Mr. FERRY, of Connecticut. I shall reserve what I have to say 
upon the amendment proposed by the Senator from Michigan until a 
later portion of my remarks. In the remarks which that Senator 
made, he deprecated the introduction of my amendment, and it is, 
therefore, perhaps proper that I should in the outset explain the 
reasons why that amendment seemed to me to be necessary, and its 
adoption due to the people of the country and to the Senate itself. 

Mr. FERRY, of e e Will the Senator allow me just one mo- 
ment, as I wish to be p ‘right, to say that I deprecated at this 
time in the progress of the debate the consideration of both questions 
of election and expulsion, by the introduction of his amendment ? 

Mr. FERRY, of Connecticut. In examining all the evidence in this 
case, I have been unable to avoid the conclusion that, in the election 
of a Senator by the legislature of Kansas in lag verb 1871, there was 
bribery of members of that legislature, bribery in the interest of Mr. 
CALDWELL, n the purchase-money of which was paid by Mr. 
CALDWELL himself. Having arrived at that conclusion of fact, it seems 
to me essential, not simply to the dignity and honor of theSenate, not 
simply out of regard to the state of public feeling in the country, but 
for the preservation of the very institutions under which we live, that 
the Senate before it adjourns should in some way emphatically ex- 
press its condemnation of those transactions. 

The Committee on Privileges and Elections, substantially finding 
the facts as I find them, have reported a resolution declaring the seat 
of Mr. CALDWELL vacant, on the ground that he never was duly and 
legally elected a Senator from the State of Kansas, and the majority 
of the committee place that result upon two grounds: first, that a 
sufficiently t number of the members of that legislature were 
bribed to affect the result, to wit, the election of Mr. CALDWELL, and, 
therefore, that the election was void; or, if this be not so, in the sec- 
ond place, that some of the members were bribed by Mr. CALDWELL, 
and that although the number may not have been sufficient to affect 
the result of the election, yet it so far did contaminate the election as 
to render it void. 

Now, sir, I have come to different conclusions upon the questions of 
fact in these two propositions. I cannot find proved by the evidence 
before the Senate that a sufficient number of the members of the leg- 
islature of Kansas were bribed to affect the result. I do find, as I 
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have said, that members were bribed, and bribed by Mr. CALDWELL. 
l am unable to agree as matter of law with the report of the com- 
mittee that, by the bribing of a less number of members of the legis- 
lature than would be sufficient to affect the result, the election is in- 
validated and Mr. CALDWELL not to be declared elected, if that were 
all there was in the case. And on the other hand, did I find the fact 
that a sufficiently large number of the members of the legislature had 
been bribed to affect the result, I should certainly arrive at an en- 
tirely different conclusion from that arrived at by the Senator from 
New York [Mr. CONKLING] in his elaborate h of the other day ; 
and I consider the doctrines of that speech so dangerous, so calculated 
to subvert all political morality, so calculated to subvert the founda- 
tions of republican government, that although,in my view of the 
facts, it may be somewhat irrelevant to discuss that argument, never- 
theless I propose to say a few words about it. 

The Senator from New York arrives at the conclusion, as the result 
of his research and inquiry, that under our Constitution, in the elec- 
tion of a Senator of the United States by the legislature of a State, 
even though every member of that legislature were bribed to cast his 
vote for the member returned to the Senate, yet that election by force 
of the Constitution of the United States and existing law is a valid 
peran, and the Senate of the United States is incapable of declaring 
it voi 

The very enunciation of a proposition like that seems to me to in- 
dicate that, somewhere in the course of the argument by which the 
Seuator arrived at that result, there must be a monstrous fallacy; 
and, sir, I think I see that fallacy. Ido not know that I can make it 
as clear as I would wish to the mind of others, but in considering the 
argument of the Benator from New York, the fallacy appeared to me 

.to be so plain as easily to be pointed out. His argument substantially 
was this: We, as jud of elections, are bound by law; and in that 
I agrèe with him. The judicial tribunals of the mother country and 
of this country have declared the rales of law by which they will be 
bound in arriving at their decisions upon the validity of the enact- 
ment of a statute ; and in prescribing the rules which bind them, they 
have determined that they will not pronounce a statute invalid 
though that statute was procured by bribery; and the inference is 
then drawn that we, a parliamentary body, gifted with the power of 
being judges of elections by the Constitution, are bound by the same 
rule of law which the judicial tribunals of the country have applied to 
themselves; and there is the fallacy. That is what I utterly deny. 

The law by which the judicial tribunals of the country have bound 
themselves, and those of the country from which we derive the com- 
mon law, have bound themselves for generations, are not all of 
the common law. They are part of it; but there is a common law 
governing parliamentary bodies in the administration of their duty 
as judges of election, as well as there is a common law of jadicial 
tribunals, and that common law is as old as the period when it be- 
came desirable for men to obtain seats in Parliament, for there was a 
time when men did not choose to go to Parliament if they could help 
it; but so soon as seats in Parliament became desirable, bribery began, 
and the law of Parliament applicable to elections in which bribery 
took place commenced, and has grown up to the present time; and 

the one fundamental principle of that law is this: that a bribed vote 
is no vote. Its nothingness, absolute nothingness, runs through the 
common law from the days of Elizabeth till now. No man on this 
floor has disputed it ; and the Senator from New York in his elaborate 
argument was compelled to admit it. He read from the best known 
commentator upon elections the very language that I have used, that 
a bribed vote is no vote. 

Well, sir, what is the result? If there be a sufficient number of 
bribed votes to change the result of the election, they must be cast 
out, they must be disregarded, for they are nothing. Such was the 
common law when, in 1737, the makers of our Constitution assembled 
to prepare that frame of government. They represented States in 
every one of which the common law of England had prevailed from 
the first colonial settlements, Many of them were distinguished 
lawyers, and their whole intellectual being was imbued with the 
principles of the common Jaw applicable to questions of this kind. 
And in view of that common law, in view of the principle that a 
bribed vote is no vote, knowing it as well as we know it now, the 

laced in that Constitution the expression that each House shall 

e the judge of the election of its members; and the expression 
taken from the parliamentary law of England, as my friend from 
Missouri [Mr. SCHURZ] suggests, still more emphatically indicates 
how their minds were turned to the common law regulating parlia- 
mentary bodies in judging of elections as it prevailed in their day 
and time in the mother country and in their respective States. 

And now, sir, under that power granted to the Senate by those men 
in the Constitution of being the judge of elections, can we not say 
whether there was an election or not? Is it trenching upon State 
rights for the Senate to say that? Is it an inquiry into any maws 
motives? Sir, I have never heard more unmitig nonsense in my 
life than this talk of inquiring into motives, when you are lookin 
for the fact of bribery. Why does duress invalidate an election 
Because the will is constrained by fear of personal harm. Why does 
bribery invalidate an election and make the vote a nullity? Because 
the will is constrained by the hope of personal gain. And if when 
you ask after the fact of bribery you are inquiring into motives, you 
1 as much inquiring into motives when you look after the fact 
of duress, 


But, sir, I have strayed away somewhat from the point. The result 
of this pursuit, after the fallacy of the argument of the Senator from 
New York, inevitably brings us to the conclusion that the clause of 
the Constitution which makes us the judges of election compels us, 
when a charge of bribery is made, to inquire into that charge, because 
if the bribery have contaminated enough of the members of the leg- 
islature to affect the result, no election whatever has taken place, and 
it is our bounden duty to find that fact. So that if it were clearly 
proved here that the result of the election in the legislature of Kansas 
were affected by the bribing of the members who were bribed, I should 
wis Erao gy vote for the resolution of the committee. 

Bat, sir, I have examined this evidence carefully, and my mind is 
left in doubt as to whether a sufficiently large number of members 
was bribed to affect the result. The prepanderating inclination of my 
mind is to believe that a sufficiently large number was contaminated ; 
but in a case like this I must have clear evidence to enable me to 
declare a seat vacant because of the contamination of a sufficient] 
latge number of members of the legislature to vitiate the election, and, 
as I have said, I find npon this point the Scotch verdict of “ not 
proven.” Upon the other branch of the case I find, as I have said, 
members bribed, and Mr. CaLDWELLin complicity with the bribery; but 
not finding a sufficiently great number bribed to change tho result, I 
am unable to concur in the resolution reported by the committee. 

What, then, shall Ido? I have found the fact of bribery; I have 
fonnd that the Senator de facto here is guilty of complicity in that 
bribery. What shall I do? Shall I fold my arms and sit down and 
say that nothing can be done? Shall I consent that the halls of 
every legislative body in the land from this day forth are to be open 
to the briber with money in his hands and with no . that, 
after all, the prize which he seeks may be snatched from him on ac- 
count of his very iniquity? No, sir; the Constitution, which made 
us judges of election, has conferred upon us also the power of expel- 
ling a member of the Senate. I will not take time here to argue the 
quibble which is made in a printed document before us, that because, 
if bribery was committed, it was before Mr. CALDWELL took his seat, we 
have no jurisdiction of it. I hardly think that any lawyer, at any 
rate in this body, will adhere to a position of that kind in the pres- 
ent Case, 

I, us a Senator bound to preserve the integrity of this body and the 
purity of our institutions, ought, when I find a fact so patent as this, 
and find myself precluded from agreeing with the resolution recom- 
mended by the committee, to propose to the Senate some remedy which 
I think adequate; and believing the remedy of expulsion to be the 
only one adequate, I find it to be my duty, painful as it is, kindly as 
my relations with Mr. CALDWELL always have been, to present the 
amendment . from this body, for which I can vote in lieu 
of a resolution for which I cannot vote. 

And moreover, sir, if I am right in the decision of fact at which I 
have arrived—if it be true that Mr. CALDWELL has been guilty of 
bribery—we must not have such considerations as have been pressed 
upon us here weigh upon onr minds, that he was more sinned against 
than sinning; that he is a kindly and courteous gentleman; that he 
has not an enemy on this floor. All these things are true; but if a 
thousand more things could be said of him, it would not change 
our duty. The ds of Algernon Sidney were polluted with French 
gold, paid and accepted for services rendered to a French king in the 

ritish Parliament Not the great name of Sidney ought to protect 
him were that charge brought home to him, were he living to-day, 
from the censure, and the strongest censure, of that body whose privi- 
leges he had abused. 

Jo, sir; if this fact be true, Mr. CALDWELL ought to be ed 
from the Senate of the United States, and anything less than that is 
a shame to the nation. It it be true, whois there upon this floor who 
would yote that the seat was vacant, who cannot vote for the amend- 
ment to expel? Who is there that believes that a sufficient number 
of members of the Kansas legislature were corrupted by bribery to 
affect the election, who must not also find the fact that in that bribery 
Mr. CALDWELL had a part? And he who can vote to vacate the seat 
because of such bribery, and finding Mr. CALDWELL to have hada 

art therein, can he not also vote for expelling him from this body ? 
15 it not his duty to vote to expel him from this body? I do not 
want to stand here before a body of Senators of the United States and 
dilate upon the enormity of the crime of bribery and how it 
down to the very foundations of the institutions under which we live. 
We all know it; and if we believe the facts which have forced them- 
selyes upon my conviction, we shall stifle our own consciences if we 
do not vote to expel. 

Now, sir, do we believe those facts? for there, after all, is the gra- 
vamen of this case. It is not a question of law in this cuse that nat- 
urally would embarrass Senators a hundredth so much as the 

uestions of fact. I have read this testimony; I have read it care- 
fully, not with the hope of exonerating Mr. CALDWELL or with the 
hope of finding grounds to convict him, but that I might come at the 
trath. And, sir, as I have said, ne this testimony in the light 
of twenty-five years’ experience in weighing and comparing and sift- 
ing testimony, reading it in the light of the exercise of common sense 
upon the common affairs of life, I must find that members of that 
legislature were bribed with money to vote for ALEXANDER CALD- 
WELL; I must find that ALEXANDER CALDWELL knew of such bribery, 
aud paid the money to carry it into effect. I do not stop }=4 to 
talk about the Carney cuse and the Carney transaction. 
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It is said the witnesses are not to be believed. There are Carney, 
aud Clarke, and Hammond, and Spriggs, and Anthony, whose testi- 
mony, if true, or a tithe of it true, stamps indelibly this transaction 
with all the features of bribery. But it is said that Carney and 
Clarke are false; it is said that all the men whom I have named were 
connected with negotiations for bribery, and therefore not to be be- 
lieved. Why, sir, the answer is open and patent to every mind exer- 
cising its own judgment. Of course, in obtaining evidence of bribery, 
the witnesses, more or less of them, will be those who were contam- 
iuated by complicity in the transaction. But who are the two main 
witnesses relied upon to contradict Carney, and Clarke, and Ham- 
mond, and Spri and Anthony? They are Leonard T. Smith and 
T. J. Anderson, o were they? A year ago or more there began 
in the legislature of Kansas an investigation of these transactions, 
aud Leonard T. Smith and T. J. Anderson were citizens of Kansas. 
If they knew anything about this affair, it was their bounden duty 
to make it known to that legislature, for everybody here who has 
claimed that we have got nothing to do with this, has insisted that 
the legislature of Kansas was the proper forum. As citizens of Kan- 
sas, at all events, they were bound to hold themselves in readiness 
to answer a subpœna; but, the moment they heard that an investi- 
gation in their State was pending, they both fled the State. Fof 
what? They came stealthily back from time to time. Constables 
and sheriffs were after them with subpœna, and they fled again. For 
what? Sir, it is said that “conscience does make cowards of us all;” 
and it was the guilty conscience in their hearts that drove them from 
their State. And now, after the lapse of another year or more, they 
come here, and how do they testify? Let me characterize the whole 
testimony of Leonard T. Smith, for instance, by the character which 
was given to it by the Senator from Wisconsin, [Mr. CARPENTER, ] as 
that testimony closed. For hours, apparently, Smith had been upon 
the stand, evidently trying to keep back everything that he knew, 
holding back his knowledge of the transaction between Carney and 
CALDWELL to the very verge of perjury; yea, quite overit, in my 
judgment; and as he left the stand another witness was called, and 
this was said: 

Mr. CARPENTER.: I wish this witness admonished, before testifying, that the oath 
administered here not cory regulos witness to state the fact in answering ques- 
tions, bnt to state all he knows. The last witness, Mr. Len. T. Smith, seems to 
have intended to conceal the most important part of his testimony. 

And that is Len. T. Smith, who fled from Kansas to avoid the sub- 

na of the Kansas legislature, and that here stands perjured be- 
fore this committee, endeavoring to conceal the most important part 
of all he knew! 

Mr. CARPENTER. Will my friend allow me a moment ? 

Mr. FERRY, of Connecticut. Certainly. 


Mr. CARPENTER. The Senator, by his reference to that remark 


of mine made in committee, and the application which he now seems 
to make of it, would seem to leave the impression that I am vindi- 
cating Mr. Len. T. Smith. I have no more respect for Mr. Len. Smith 
than the Senator has. I think he acted very badly on the stand. I 
characterized it as it struck me then, and I characterize it in the 
same way now; but what I want to suggest to my friend is, that, 
because bad men have sworn that they did not do what other bad 
men say they did, is no reason why we should convict CALDWELL of 
a thing not proved by anybody. 

Mr, FERRY, of Connecticut. The point of the argument which I 
was making, the Senator has forgotten. Here are five witnesses whom 
I have named testifying to facts which, if true in the one-half part 
thereof, would inevitably convict Mr. CALDWELL of bribery. Among 
other reasons given here for not believing the testimony of these wit- 
nesses is that they are contradicted over and over again by Len. T. 
Smith and T. J. Anderson. I did not refer to the Senator from Wis- 
consin as the one who had made the argument that they were thus 
contradicted, though I think I have heard during the course of this 
discussion from his lips, on this floor, that the witnesses against Mr. 
CALDWELL were contradicted over and over again, by other witnesses, 
though he may have referred to other persons, members of the legis- 
lature, who made these contradictions, instead of Smith and Ander- 


son. 

Mr. CARPENTER. If my friend will allow me once more, my own 
opinion is that men perjured themselves all around, that it was liar 
against liar, and I was offsetting them-on a par. I think Len. Smith 
swore falsely, but he swore just as trnly as Mr. Carney or Mr. An- 
thony or Mr. Clarke. 1 think they all lied. 

Mr. FERRY, of Connecticut. Let us see. Let us not forget that here 
we are a grave judicial tribunal, and that when testimony is before 
us we are to believe that testimony unless the evidence against it be 
such that it ought not to receive our credence. You may say that 
Carney and Sidney Clarke were instigated by motives of personal 
revenge or by a desire to extract money from Mr. CALDWELL in what 
they have done in this investigation. But what is to be said of the 
testimony of Mr. Spriggs, a witness who is a reputable man, a wit- 
ness against whose character no one speaks, a witness who has no 
motive under heaven to come here and lie about this matter? You 
may read the testimony from beginning to end, and he is simply the 
most reckless, careless, perjured liar that ever lived, without a mo- 
tive to make him so, or what he states is true. 

Then, again, there is one characteristic of the testimony of Carney, 
and Clarke, and Spri and Anthony, and Hammond, which never 
exists except as co-existent with substantial truth, and I will tell you 


what itis. Their testimony agrees with all the circumstances which 
transpired in connection with the transactions to which that testi- 
mony refers, and is what we should expect to find in connection with 
jast such transactions. For instance, Mr. CALDWELL becomes a can- 
didate for the Seuatorship, and illegitimately at least, and improperly, 
admittedly pays out $22,000 in buying off opposing candidates. He 
is at the capital with a host of strikers from different parts of the 
State of Kansas, and those strikers, at least, are about, offering money, 
seeking to 8 the price of members, demanding money for them- 
selves, until the whole atmosphere is thick and murky with corruption, 
and every citizen of Kansas who breathed it must bave felt his checks 
tingle with shame. Mr. Spriggs, for instance, testifies that which I 
read yesterday from his evidence, that Mr. CALDWELL himself said to 
him, “If there are members who want money, send them to Len. 
Smith; what he does I sanction;” and Len. Smith, all through, is 
found to be the principal operative agent for Mr. CALDWELL, laboring 
for him, drawing large sums of money, and dining and wining mem- 
bers of the legislature. Anderson testifies that Smith was doing that. 

What is said by the witnesses that I have named is natural and prob- 
able, and what you wonld expect in connection with the proved and 
admitted facts all through these transactions. The witnesses Ham- 
mond and Anthony and Spriggs have no motive for falsifying. Their 
invention exceeds that of Munchausen unless their statements be 
true. Details, time, place, and circumstance are given of such a char- 
acter that the imagination could not have invented them. The Sen- 
ator from Illinois [Mr. LoGan] said the other day that Spriggs was 
not to be believed in his narrative of an interview with CALDWELL, 
because after the lapse of a year and a half he fixed the wrong day of 
the month forthe day of itsoceurrence, Why, sir, there is not a lawyer 
Se among us but knows that such a mistake as that will not. 
and ought not to shake fora moment the credibility of the witness 
or disturb our confidence in the veracity of his testimony; and that 
is all that I have heard against the testimony of Spriggs in all this 
long discussion, in all the Senator from Illinois had to say, in all the 
Senator from Nevada had to say. 

Mr. STEWART. If the Senator will allow me a word right there, 
he says it is impossible to invent such a state of circumstances. 
I should like to submit to him, if my theory of the case, which I main- 
tain is borne out by the testimony, be correct, that this was a black- 
mailing lobby, for the purpose of obtaining money for themselves, is 
not everything connected with that natural and all the stories that 
grow out of it? If Carney, Spriggs, and all hands were there to make 
money and had their headquarters in Carney’s room, is not all this 
scandal natural, growing out of that black-mailing organization !? 

Mr. FERRY, of Connecticut. The trouble about the matter is that 
you do not lay the foundation for your black-mailing conspiracy in 
one jot or tittle of evidence. Where does this business begin? Len. 
Smith is negotiating with CALDWELL for the purchase of Carney’s 
chances. There is the beginning of it. Len. Smith gives his votes 
and CALDWELL takes them up, and just at this time CALDWELL is say- 
ing What Len. Smith does I do.“ Black-mailing with an agent to 

and do the work of paying the bribe to buy out Carney! There is 

e beginning of this work. Is it the beginning of bribing a legisla- 
ture or the beginning of black-mailing acandidate? Judge, Senators, 
for yourselves. = 

Mr. President, I have gone further into this testimony than I had 
intended, but I have indicated at any rate the reasons why upon this 
testimony I must find the fact that bribery occurred, and that CALD- 
WELL paid the purchase-money. 

But the Senator from New Jersey [Mr. FRELINGHUYSEN ]—and I 
am sorry he is not here—with his kind heart, told us yesterday, 
in substance, that we should strike from the Constitution the power 
of expelling members of this body, and strike from it our capacity as 
judges of the election of members, rather than to have a trial of an 
offender by the Senate of the United States under either of those 
clauses of the Constitution. That was the sum and the substance of 
his argument. Sir, those clauses were put into the Constitution for a 
wise purpose. The expulsion clanse is one essential to the integrity 
of this body; and when I speak of that I do not wish to have it un- 
derstood that the reason is exhausted when the integrity of this body 
is spoken of. What is this body for? What are its honor, integrity, 
dignity, purity for? It is not for ourselves. It is not to cast a halo 
around our foreheads. We are a component part of the legislature 
of a great nation; a nation whose Government is so organized that 
corruption cannot exist without prostrating the liberties of the peo- 
ple and the prosperity of the Repnblic. The Senator from New York 
said the other day, and said most truly, that England was honey- 
combed with bribery from Cornwall to Northumberland. He might 
have gone on and said that England, with her aristocratic form of 
government, prospered yet. But, sir, here it cannot be so; here pros- 
rate the purity and integrity of the Senate to the rich men who seek 
seats here simply for personal ends and without regard to the welfare 
of the country, and to the great corporations who are advancing with 
giant steps to the control of all the power of this land, and the dan- 

er from which has never been more faithfully depicted than it has 
een ae Senator from Wisconsin—prostrate our integrity and 
purity before them, prostrate the integrity and purity of the legisla- 
tures of the States, and you have sapped the foundations of all onr 
hopes; you have made repnblican government a sham}; you bave 

repared the way for that ultimate corruption whose only final result 
is the empire of a Tiberius or a Napoleon III. 
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These things are too grave for us to admit kindly considerations 
toward a fellow-member or technical considerations of technical law 
to prevent us from doing our solemn duty. At any rate, in offerin 
this amendment, I have tried to do mine. The amendment which 
the Senator from Michigan has offered as a substitute for the 
one proposed by me is one for which I cannot vote, first, because it 
declares that Mr. CALDWELL was elected a Senator from the State of 
Kansas, and though I find the fact not proven as to the controlling 
effect of the number of members bribed, yet the fact is not clear 
enough, on the other hand, for me to vote that he was elected. 

Mr. FERRY, of Michigan. If the Senator will allow me, I desire 
to ask whether I misapprehended him when in the course of his re- 
marks I understood him to state that he could not vote for the origi- 
out ha reported by the committee, which declares the election 
voi 

Mr. FERRY, of Connecticut. I said I could not vote for it. 

Mr. FERRY, of Michigan, Ihave one other question; but before 
putting it I desire to say that my object was not to strike down an 
expression upon the idea embodied in the amendment of the Senator 
from Connecticut. I now ask him what difference there is in voting 
upon an affirmative declaration and voting upon a negative one, my 
amendment declaring that there was an election, and the report of 
the committee declaring that there was not an election, and the Sen- 
ator mating that he should vote against the resolution of the com- 
mittee 

Mr. FERRY, of Connecticut. As I stated, I shonld vote against 
the resolution of the committee, because I found the Scotch verdict 
of “not proven” as to the complicity of a sufficient number of mem- 
bers of that legislature to invalidate the election; and so, on the 
other hand, I cannot vote for the amendment of the Senator from 
Michigan, because the bribery and corruption which shroud the 
action of that legislature and the atmosphere of thick darkness are 
such that I cannot find as a fact that Mr. CaLDWELL was properly 


elected. 

Mr. FERRY, of Michigan. Then where would the Senater leave 
Mr. CaLpwELL—hanging between heaven and earth! 

Mr. FERRY, of Connecticut. I will state that ina moment ; I was 
just coming to it. The Senator from Michigan and some other Sena- 
tors have entertained, and I think the Senator from Nevada did so 
yesterday, the strange delusion that there is no such thing as a Sena- 
tor de facto, and that if we happen to get a Senator de facto into the 
Senate of the United States, the clause of the Constitution providing 
for the expulsion of a member will not apply to him. 

Mr. FERRY, of Michigan. I desire one more interruption, and 
then I will cease, if the Renator will allow me, 

The VICE-PRESIDENT. Does the Senator from Connecticut yield ? 

Mr. FERRY, of Connecticut. Certainly. 

Mr. FERRY, of Michigan. We are too good friends to misrepresent 
each other. I do not wish to be oversensitive on this question, and 
I am not; but I desire to be placed right, as it is a grave question. 
What harm is there, I ask the Senator, instead of shirking the ques- 
tion—not that I suppose the Senator would do it, but I am speaking 
of the body at large—if they fail to pronounce a judgment upon the 
question whether there has been an election or not, ha objection is 
there to declaring in positive declaration whether an election has oc- 
curred in the case of Mr. CALDWELL, from Kansas ? 

Mr, FERRY, of Connecticut. I was just coming to that. After hav- 
ing stated that it would be impossible for me to vote for the amend- 
ment of the Senator from Michigan, because of the obscurity resting 
over this election, from the thick darkness of corruption that sur- 
rounds it, I add that I cannot vote for his amendment from its utter 
irrelevaney to the resolution before the Senate as it now stands. 
Why, sir, aresolution is introduced into the House of Representatives 
for the expulsion of Preston S. Brooks for assault upon a Senator in 
the Senate-chamber, and somebody gets up and offers as an amend- 
ment: “ Resol That Preston S. Brooks was duly elected a member 
of the House of Representatives.” Who would vote for it? The fact 
was so. Preston S. Brooks was duly elected a member of the House 
of Representatives, but whether you believed the fact to be so or not, 
you would not vote for such an amendment as that to aresolution for 
expulsion. I am proposing a resolution of expulsion based on the tur- 
pitude of the member, w you propose to offer as an amendment 
that be was duly elected. 

Mr. FERRY, of Michigan. Will the Senator allow me again! 

Mr. FERRY, of Connecticut. Yes, sir. 

Mr. FERRY, of Michigan. On the question of consistency, I would 
like to call the Senator's attention to the fact that the resolution 
reported by the committee declaring the election null and void re- 
quires but a majority vote. The Senator from Connecticut has 
chan the issue by offering an amendment looking to expulsion, 
which requires a two-thirds vote of this body, Now, I say, if there 
is any logical inconsistency in the presentation of amendments, in 
my judgment it would apply more to the amendment of the Sen- 
ator from Connecticut, who has offered a proposition requiring a 
two-thirds vote, rather than to my amendment, which replaces in 
the only possible form the question back just as the committee re- 
ported it; in other words, has there been an election ? my amend- 
ment being in the affirmative form, the committee’s resolution being 
in the negative form. It was the only possible way of meeting it, 
rine through or over the amendment of the Senator from Connec- 
icut. 
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With no disrespect to him, and with no disposition to shirk the 
issue which will come up on the resolution of the Senator from Mis- 
sissippi, [Mr. ALcorn,] covering the very point embodied in the 
amendment of the Senator from Connecticut, I have merely intro- 
duced my amendment for the purpose of placing the question back 
logically just where the committee considered it, and asked the Sen- 
ate in that light to consider it—upon the question of election. Then, 
on the question of expulsion, I will be with the Senator from Con- 
necticut to meet that issue as faithfully and as bravely as I trustand 
know he will. 

Mr. FERRY, of Connecticut. Mr. President, it was the irrelevancy 
of the amendment of the Senator from Michigan which I regarded as 
being, apart from other objections, entirely fatal, and I think that the 
illustration which I gave of a resolution of expulsion under other cir- 
cumstances is one which clearly shows the absurdity of attempting to 
place upon my amendment the amendment offered by the Senator 

rom Michigan. He says that there is an inconsistency because my 
amendment requires a two-thirds vote. If he means by that to say 
that it requires a two-thirds vote of the Senators to adopt it as an 
amendment, he is mistaken. A majority of the Senate may adopt it 
as an amendment, though it would require two-thirds then to pass 
the resolution as amended. 

But the Senator from Michigan asks me another question, regarding 
which also I intended to speak before I closed. Why not wait, he 
asks; why not first vote upon the resolution of the committee, and 
then vote upon the resolution of the Senator from Mississippi, which 

rovides for expulsion? Well, sir, in the first pas) do not wait 
use I esteem it to be my duty not to wait. I cannot vote for the 
resolution that came from the committee. If that resolution fails, I 
have a great apprehension that this session will close without any 
action of this Senate whatever upon these flagitious transactions in 
Kansas. If that resolution fails, we have done the work of the Sen- 
ate upon the report of the committee. Another Senator offers an 
independent resolution, which never came from a committee, has 
never been to a committee, and a motion to refer it, a motion to post- 
pone it to December, in the present temper of the Senate, after this 
ong and eer ee what great danger there is of its prevailing 
you and I, sir, know too well. And it is use I believe it to be my 
duty to do all that I can to bring this Senate to some definite action 
upon these transactions in Kansas that I offer my resolution of ex- 
pulsion as an amendment. 

Mr. CARPENTER. Will my friend allow me to make a suggestion 
at that pone 

Mr. FERRY, of Connecticut. Certainly. 

Mr. CARPENTER. If the Senator from Connecticut should with- 
draw his amendment, the amendment of the Senator from Michigan 
of course would fall with it, as it is an amendment to it. If he 
will withdraw that and let the Senate come to a direct vote on the 
resolution reported by the committee, I will vote with the Senator 
from Connecticut to take up the resolution for expulsion the next 
minute. There is no disposition, so far as I know, on the part of any 
Senator here, to avoid the responsibility of voting on these proposi- 
tious; but they ought to be voted on separately. Let us have a 
straight vote on the resolution as to the election, and then I will join 
with the Senator from Connecticut the next moment and vote to take 
up the resolution for expulsion. 

Bri SHERMAN. Will my friend from Connecticut allow me a 
wo: 

Mr. FERRY, of Connecticut. Certainly. 

Mr. SHERMAN, The suggestion now made by the Senator from 
Connecticut is the only impression that has been made upon me in 
regard to his amendment. I was clearly of opinion that we ought to 
allow the vote to be taken on the proposition of the committee with- 
out its being embarrassed by these parliamentary substitutes. The 
question is too important to allow amendments and amendments in 
various forms; we ought to deal with the question fairly, But if the 
Senator supposed there was a purpose to evade the issue on the main 
question after this resolution is disposed of, I should feel like him. 
But as the question has been debated in the double aspect, I think 
wo ought to decide it forever; and I think we ought to accept the 
proposition now made by the Senator from Wisconsin, who has repre- 
sented the minority of the committee, and let us have a fair, square 
vote on both propositions. 

Mr. CARPENTER. There will be no attempt to evade it. 

Mr. SHERMAN. If there should be a disposition to avoid a de- 
cision of the final question by voting to adjourn this session and 
thus defeat all action, I should. be disposed to vote with the Senator 
from Connecticut. Í 

Mr. CARPENTER. There is no such disposition. 

Mr. SHE I suppose not, and I hope my friend from Connec- 
ticut will accept that. 

Mr. FERRY, of Michigan. I assent to the proposition made by 
the Senator from Wisconsin. My only object in the amendment [ 
offered was to place the question right back on the ground reported 
by the committee, which would be accomplished by the withdrawal 
of the amendment proposed by the Senator from Connecticut. I 
would in that case, if it did not drop with the withdrawal of his 
amendment, withdraw mine. No one is authorized to speak on my 
behalf; but I wish for myself to disclaim that, in the moving of the 
amendment, I designed to prolong or evade a vote on the question 
of expulsion. I am ready to vote against adjournment, and to sit 
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here until we have considered that question and arrived at a vote. 
Now let me not be misunderstood on that point. 

Mr. CARPENTER. Allow me one word more. I do not believe 
there is a Senator in this chamber who does not feel that it is the 
duty of the Senate, after this full discussion, to end the entire matter 
here and now; and I am for ending it. I say to the Senator from 
Connecticut that the moment a vote has been taken on the resolution 
of the committee, if it is defeated, I will vote to take up the resolu- 
tion for expulsion, and I do not believe there is a Senator here who 
would vote not to proceed to its consideration immediately. 

Mr. BUCKINGHAM. I think there is very great objection to pro- 
ceeding to act upon the resolution offered by the committee. I stated 
a day or two since that I thought the committee erred in not pre- 
senting a resolution for expulsion; and my objection to the course 
suggested by the Senator from Wisconsin is this: Suppose we first act 
upon the question whether Mr. CALDWELL is entitled toaseat. If we 
shall determine that he is entitled to a seat, and the question comes 
up then in regard to expulsion, we may fail of that, because it requires 
a two-thirds vote. It is a matter of so much importance that it ap- 
pears to me we should try the main question first, and not try a ques- 
tion on which, if we fail, we cannot reach the other; and we should 
fail of reaching it if, by voting on the resolution of the committee, we 
should tind that Mr. CALDWELL was not elected. 

Mr. FERRY, of Connecticut. Mr. President, the Senator from Wis- 
cousin, the Senator from Ohio, the Senator from Michigan, and my- 
self make but four members of the Senate. I have, contemplatin 
the length of this debate, the great anxiety, again and again awn 
of Senators, to get away, felt that there was, as I said, serions danger 
that no vote would be arrived at upon the resolution of the Senator 
from Mississippi if we took the vote upon the resolution of the com- 
mittee as it stands. But, sir, [have no wish by amendments to turn 
this matter from the course which it has hitherto taken. I could not, 
however, withdraw my amendment withont the unanimous consent 
of the Senate that, immediately after the vote has been declared upon 
the resolution of the committee, without further debate or amend- 
ment, we proceed to vote upon the resolution of the Senator from 
Mississippi. Can I have that? 

Mr. CARPENTER. It seems to me that would be very unreason- 
able. Ido not suppose that the debate would last for a day; but of 
course some Senator who has not spoken at all on the question of 
expulsion might desire briefly to state his reasons. 

Mr. FERRY, of Connecticut. I heard one Senator say in this debate 
that the discussion on the resolution of expulsion must occupy days. 

Mr. CARPENTER. It has occupied days. That has been discussed 
as much as the other. The discussion has covered both grounds, 

Mr. FERRY, of Connecticut, The Senator making that statement 
was arguing that we were discussing first the resolution of the com- 
mittee, and that after that days would be occupied in the discussion 
of the resolution of expulsion. 

Mr. MORTON. He said that would be an entirely different propo- 
sition. è 

Mr. CARPENTER. Let me make this proposition and see if we can 
have a general understanding : that the debate on the expulsion reso- 
lution shall not exceed four hours, and be confined to ten minutes 


apiece. 
Mr. FERRY, of Connecticut. I have no objection to that. That 
would be reasonable. 

Mr. SHERMAN. I think that is fair, 

Mr. CONKLING. It would be better to say “one day.” 

Mr. CARPENTER. Well; limit it to one session. 

Mr. FERRY, of Connecticut. But not driving us into anight session! 

Mr. CARPENTER. A session ending by five o'clock. 

Mr. FERRY, of Connecticut. I have no objection to that. The 
understanding, then, which is proposed between us is this, that after 
the vote has n taken upon the resolution of the committee, one 
day, terminating at five o’clock, shall be allowed for debate upon the 
resolution of the Senator from Mississippi, the speeches being limited 
to ten minutes each. If unanimous consent can be had to that ar- 
rangement I will withdraw my amendment. 

Mr. CARPENTER. I hope-unanimons consent will be given. 

Mr. MORTON. Ido not know what is to be the precise effect of 
this proposed arrangement, I give no consent myself now. 

The VICE-PRESIDENT. Unanimous consent is not given. 

Mr. FERRY, of Michigan. Ishould cheerfully withdraw my amend- 
ment if I could now, but the Senator from Indiana has prevented it 
by his objection to the proposition of the Senator from Connecticut. 

Mr. BUCKINGHAM. I object to the withdrawal of the amend- 
ment proposed by my colleague. I think that is the question which 
AREAN first be tried, and I hope it will not be withdrawn. 

The VICE - PRESIDENT. The Senator from Connecticut [Mr. 
Ferry] is entitled to the floor. 

Mr. FERRY, of Connecticut. I believe, Mr. President, that I had 
about finished my remarks when we went off into this discussion 
about a definite agreement, and I will yield the floor. 

Mr. ANTHONY. I do not think the objection of the Senator from 
Indiana should prevent this arrangement, if it is acceptable other- 
wise. The Senator from Indiana, who has charge of this matter, un- 
N ought to be allowed to occupy his own time in closing, and 
so should the Senator who is on trial; bnt if the other Senators can 
come to a generu! understanding to limit the debate, as has been sug- 
ger ted, I do not think the objection on the part of the Senator from 
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Indiana should prevent it, his time being unlimited and the same 
privilege being given to either the Senator who is on trial or to any 
Senator who may represent him. 

Mr. STEWART. I cannot assent to anything of that kind. I 
think the proceedings of yesterday preclude my assenting to any 
such thing. 

Mr. LOGAN, This proposition has nothing to do with the resolu- 
tion of the committee. It is only to apply r that has been voted 
upon. 

Mr. ANTHONY. Iso understand. 

Mr. LOGAN. It has nothing to do with that; and any time any 
Senator may see fit to occupy on the resolution of the committee is 
accorded. The proposed arrangement does not affect that. 

Mr. ANTHONY. Iso understand. The resolution of expulsion 
ean be discussed, as it has been discussed here, before we come to a 
vote on the resolution now pending. 

Mr. STEWART. Yesterday I undertook to make some remarks, 
and it was turned into a running discussion all around. I want to 
hear everything that is said on this case, and I do not propose to make 
any arrangement, in a matter so important, in this early stage of the 
discussion, not believing that half the Senators have read the testi- 
mony. If we adopt the suggestion of the Senator from Rhode 
Island, we give to a particular man unlimited time and cut off others ; 
that seems to me yery markani This is not at all like an ordinary 
case of legislation. t us go on a little longer with the discussion 
before any arrangement is proposed. 

Mr. ANTHONY. It is always customary for the Senator who has 
charge of a measure to close the discussion. 

Mr, STEWART. We are all . charge of this case. 

Mr. ANTHONY. Undoubtedly the Senator from Indiana has charge 
of the pending resolution. ý 

Mr. AN. He has charge of the resolution of the committee, 
but not of the other. 

Mr. ANTHONY. Thatis trne. I that it is proper that a 
Senator in charge of a measure should close the debate; but of course 
in this case the Senator implicated should have the privilege of clos- 


ing. 

Fir. STEWART. I think it would be entirely improper, and other 
Senators wonld not do their duty, if, after the Senator from Indiana 
made his speech, in case he had declared anything which wanted cor- 
rection, they did not correct it. If any statements were made here 
which I did not think were warranted by the evidence, and which 
were calculated to prejudice Mr, CALDWELL or to do him injustice, I 
should feel derelict if I did not get up in my place and say so at any 
time before the vote was taken. 

Mr. SHERMAN. There would seem to be a pause in this matter, 
and I will take a moment of the time of the Senate. I do not intend 
to give my opinion on the merits of this proposition except by my vote. 
I have resolved myself into the condition of a juror upon this question. 
Parliamentary law embarrassed me a little as to the order of the votes; 
but I think I understand it now, 

I regard it as a matter of public duty that none of us dare shrink 
from to dis of this case of Mr. CALDWELL during the present ses- 
sion of the Senate, and I should regard it as a violation of public duty 
to avoid or delay any vote that may come up before us, however un- 
pleasant it may be. I also think it is due to the committee who in- 
vestigated the matter that the resolution presented by the committee 
should be voted upon first, that it should not be embarrassed by hi 
tions of order, amendments, or parliamentary forms. Therefore, I feel 
myself bound, from what is due to the committee as a body, to vote 
against any amendment whatever, until the question is solved whether 
or not Mr. CALDWELL is legally elected. Then we ate equally bound 
to take the converse of the proposition which has been made and de- 
bated for two weeks, offered by the Senator from Mississippi, and vote 
upon that after a reasonable debate. But if I could, even for a moment, 
entertain the idea which has been suggested by the Senator from Con- 
necticut, that there would be an effort made to avoid the vote on the 
latter proposition after the disposition of the first, I might do what 
others hsm been compelled to dó sometimes, resort to parliamentary 
tactics to get the proposition voted npon that I desire voted on. But 
I do not believe there is the slightest danger of that. In view of the 
e already made on the floor here, I have not the slightest 
idea of it. 

Mr. BUCKINGHAM. Allow me to ask a question. 

Mr. SHERMAN. Certainly. 

Mr. BUCKINGHAM. If we should vote on the 8 of the 
committee, and say that Mr. CALDWELL is not entitled to his seat 
how could we reach the proposition of the Senator from Mississippi f 

Mr. SHERMAN. It would be unnecessary to reach it, then. I 
would not cast a Parthian arrow at any one who was elected that we 
said was not entitled to his seat. If he is not entitled to sit here, we 
have no right to expel him; we have no right to fire arrows at him 
after we have driven him out of our presence. I do not think my 
friend from Connecticut, on a moment's reflection, would desire to 
say anything more about Mr. CaLDWELL’s case when he is not a 
member of the Senate. 

Mr. BUCKINGHAM. I think we should determine first whether 
he is a member of the Senate, if that is not determined already ; and 
if he is a member of the Senate, the question comes up whether we 
cannot or ought not as a matter of duty to expel him. 

Mr. SHERMAN. That is the very point. 
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Mr. BUCKINGHAM. I say for that pu he is a member to-day. 

Mr. SHERMAN. I think the logic of this whole case, with due def. 
erence to my friend from Connecticut, aoe. us first to pass upon 
the fact whether Mr. CALDWELL is entitled to a seat here among us. 
If the resolution of the committee is adopted by a majority vote, he 
has no right here. Then he goes, and we have no right to throw ar- 
rows at him, or throw our resolutions of censure at him, or anything 
of the kind. He is then a private citizen; that is the end of the case. 
But if, on the other hand, it is resolved that he was legally elected, 
but that he procared his election by such misconduct as would justify 
us in the presence of the American people in expelling him from this 
body, that is a question which we ought to act upon at this session 
immediately after the other, and it seems to me that there ought to 
be no question about the willingness of all Senators to agree that this 
case shall be di of by a final vote. 

As I said before, my mind has been made up for some days, and I 
am prepared to vote; but I do not wish either to convince others or 
to influence the opinion of others, but I am disposed to A sid my 
opinion by my vote, and to vote against all amendments to the prop- 
osition made by the committee until that is settled. If that is set- 
tled in one way, that is the end of the case; if itis settled in another 
way, then let us take the vote deliberately on the other question that 
is presented to us by the resolution of the Senator from Mississippi. 
That is the course I will pursue. 

Mr. MORRILL, of Maine. Mr. President, for myself, I have not the 
slightest embarrassment in voting in the order suggested by the re- 
port of the committee, as it will be seen from the observations I had 
the honor to submit to the Senate yesterday. But from the stand- 

int taken by the Senator from Connecticut [Mr. Ferry] this morn- 

ng, it is obvious 1 that the same rule does not apply to him; 

d so I take it from the general sentiment expressed on all hands 
here, all Senators are not in the sense that I am to vote on the 
question as presented by the committee. Now sno ges egy alr of 
expulsion is an inclusive proposition. We are divided here on law, 
not on fact. Many of us who entertain the question touching the 
legality of the election still entertain the same opinions with others 
in to the question of expulsion, the power of expulsion, and 
the duty of expulsion growing out of these facts. 

Now, it will be seen that on the question of expulsion all those 
would unite who believe that the facts justify expulsion, though they 
hesitate whether they do or not justify declaring the seatvoid. That 
is the case of the Senator from Connecticut; and you see that he is 
obliged to present that proposition growing ont of the facts which he 
says satisfy him in his mind that bri existed, but do not satisfy 
him or leave him in doubt whether it existed to such an extent as to 
vitiate the election. He is obliged to anticipate the action of the Sen- 
ate by submitting a proposition which includes a point on which 
others have argued, that the election is vitiated by the frand. There- 
fore, while I am entirely free to vote in the order suggested by the 
committee, and shall vote in that way in any contingency, I sympa- 
thize entirely with the views of the Senator from Connecticut, and I 
see in the attitude in which he is placed that the true proposition for 
him to vote first upon is expulsion; and so it must present itself to 
every Senator who believes that bribery exists in this case, but doubts 
whether to a sufficient extent to vitiate the election. 

Mr. SCOTT. Mr. President, one consideration strikes my mind, 
which I feel impelled to present to the Senate, as to the desirability 
of first vo upon the resolution of the committee. 

Through is discussion of nearly two weeks no one has doubted 
that the power of expulsion applies to this case, and the only question 
is whether the facts justify the exercise of the power. But upon the 
other question, ong of the most important that has ever been pre- 
sented to the American ponte or to the Senate, there has been a very 
wide difference of opinion, not marked by party lines, as was said 
yesterday, to the honor of the Senate, by the Senator from Maine. 

Now, sir, after having spent two weeks upon the discussion of that 
most important and delicate question, stri down to the very roots 
of this Government, if we pass upon the resolution of expulsion first 
and there be two-thirds for expulsion, that question is left where it 
was when we started, and the sense of the Senate is not declared epee 
it. I think that it is not the least important result to be arrived at 
from this discussion, that the sense of the Senate be declared upon 
that most important and delicate question. I am ready to vote upon 
either of these questions; and having my convictions very decided 
upon both of them, it is of very little momeut to me personally which 
of them comes first. I shall vote against the resolution of the com- 
mittee, let it come first or last. I shall vote for the resolution of ex- 
pulsion, let it come first or last, But if the resolution of expulsion 
do come first, and there be a majority for it, we shall never reach 
that most important question which has divided the Senate for the 
last two weeks. 

Mr. BAYARD. Will my friend let me ask him, how can he vote for 
expulsion in case the first resolution should carry, and the person be 
declared not to have been elected! 

Mr. SCOTT. Of course I cannot then. I ed I am ready to vote on 
them in any order. We can never vote for the resolution of expul- 
sion, of course, if the first resolution be carried. 

Mr. CONKLING. Let me put it the other way, if my friend will al- 
low me. Suppose a majority of the Senate, less than two-thirds, vote 
for the resolation of expulsion, can that same majority afterward 
turn around and vote that the very man whom they declared in favor 
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of expelling as a member, in truth and in law, never was a member 
of this Senate? 

Mr. SCOTT. That is a consideration which may govern members 
in their vote. The consideration which I am presenting to the Sen- 
ate is the importance of having this grave court decide the question 
which has been argued before it for the last two weeks; and, as I 
say, if you vote first on the resolution of expulsion and carry it, you 
never reach that question. If you vote first on the other resalation, 
you do reach it, let it be carried or defeated, and I want the expres- 
sion of the Senate on that Saye 

Mr. FENTON. I only wish to remind Senators, as they seem to 
forget, that the propositions before us, by amendments now pending, 
do not bring us to a vote upon the resolution for expulsion first. The 
pending amendment brings the proposition of the committee before 
the Senate in a changed form, making it an affirmative declaration 
instead of a negative one. I see no objection to allowing the matter 
to be acted on in the order now proposed by the various amendments, 
for it brings us back to the starting-point; and I object to any ar- 
rangement or understanding in the matter. Let the debate go on. 

r. BAYARD. Mr. President, the Senator from Pe: lyania [Mr. 
Scorr] has well said that the question which is to be solved by a de- 
cision of the Senate upon the resolution of the committee declar- 
ing that Mr. CALDWELL was not duly elected a member of this body, 
is one which reaches principles that lie at the very root of our gov- 
ernmental institutions, The discussion we have had for the last two 
weeks has shown a vast variance in opinion between members, grow- 
ing almost wholly out of that natural, honest mental difference aris- 
ing not only from education and from organization of mind, but from 
all those nameless causes which affect the judgment of men. It is 
from the differences of honest minds that truth is evolved. 

And, Mr. President, there is no 8 that, while a proper con- 
sideration and decision of this subject must embrace great funda- 
mental views of the structure of our ernment, it behooves us, with 
patience, care, and grave anxiety, to appraat such a consideration 
and decision. I do uot think that any of us can overrate the impor- 
tance of a proper decision of these subjects; and yet at the same 
time it seems to me that there is a question before this body even 
more important. It is the question, the great moral question, that 
underlies this case, the question whether, de facto or de jure, this 
body contains a member unworthy, unsafe from his acts, or acts to 
which he has been a party, to remain a member of the body. While 
I shall experience that sense of relief which certainty brings with it, 
as any man will who is enabled to come to the decision of that which 
has distressed him in its consideration, even though the decision may 
be contrary to his own views; while I am anxious for that; while I 
also believe that, whether we reach that decision by a vote of the Sen- 
ate or not, yet, nevertheless, the discussion which has preceded it has 
been timely and valuable, still I say there is the other question which 
has a right of precedence, which we are called upon to decide in ad- 
vance, a question of fact, first, whether this body does contain an ele- 
ment unsafe to allow td remain within it, and next, whether there is 
that high sense of justice to the Government to which we adhere that 
will induce us to pronouns sentence upon him. That is the more im- 

rtant question in my mind, and as a result of fact it settles the first 
in so far as it relates to the present case, 

There are three considerations before the Senate. The first is the 
report of the committee that the seat be declared vacant. That is to 
be decided as a question of constitutional power, as to whether the 
Constitution of the United States justifies the report of the commit- 
tee that the seat has been illegally filled. It is a mixed question of 
fact and law. 

It is moved to amend that proposition, and substitute a resolution 
of expulsion, which would save a decision of the questions of law 
and fact embraced in the first, and patel throw upon the Senate the 
duty to decide, under the facts and under the Constitution and laws, 
whether the ngar existed, and, correlative with the right, the duty to 
exercise that right and power, of expulsion by two-thirds. 

Farther, it is now proposed to amend that amendment or substitute 
by declaring that there was a valid election, so that expulsion, if sub- 
nag tad proposed, can act logically upon a sitting member de jure. 

r, President, I regret that the last proposition was offered. I 
know it was not intended to embarrass the subject; Ihave too much 
respect for the honorable Senator who offered it to ine such a 
thing; but at the same time I respectfully submit that it does tend to 
embarrass the subject. It calls upon us to declare whether in our 
views of the law there was a v. election or not; that we are first 
to decide upon the facts of the case, and then, applying to those facts 
the law of the we are to decide whether bribery in any and what 
degree, committed by the sitting member or not, in his interest or not, 
sball affect the election. Those questions are grave. The facts sur- 
rounding them, I do not say to me are doubtful, but they have been 
sufficient to throw doubts on minds as capable of judgment as my 
own, although they may have led them to a different result. The 
acts of the legislature of Kansas, the acts of the persons who took 
part in the election of Mr. CALDWELL, who were interested in his elec- 
tion for one motive or other, have undoubtedly thrown a murky 
cloud, as was well said by the Senator from Connecticut, [Mr. Ferry, ] 
around the transactions in the town of To peka in the month of Jan- 
uary, 1871. If needs be, we must penetra te that cloud ; we must dis- 
pel it; we must let in what rays of truth we may, and we must do 
our duty according to our best lights. 
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Now, Mr. President, when the opportunity of duty arrives, are not 
the claims of duty paramount? What are they? If this body dis- 
cover that it is no longer safe for them to retain an element in their 
ee that question is made, then I say the first duty is to settle 
it, and by settling it you have settled all the other questions presented 
for decision. I trust that there will be no question allowed to come 
between the Senate and that decision, which I hold to be its first and 
gravest duty at this time, 1 

I admit the importance of the constitutional questions raised by 
the inquiry whether this was or was not a valid election; but I do 
not care to embarrass members of the Senate, who entirely upon 
the grave question of the duty to expel whenever the facts that war- 
rant it are presented. I do not desire to see those who may agree upon 
that all-important question sever in their votes, or in any way interfere, 
embarrass, or impede a decision on that subject, by differences upon 
the constitutional questions that surround the other question of the 

wer of the Senate by a majority vote to declare the action of a leg- 
islature void and a seat vacant, because of a greater or less degree 
of bribery in the election. 

I have heretofore given imperfectly my reasons why I could not 
support the resolution of the committee. Differing with other gen- 
tlemen who seem to think that they ought at this time to withhold 
their opinion, the conclusions of their minds, the conviction of their 
consciences on the subjects of fact involved in the question of expul- 
sion, I have also expressed, with sadness and with truth, my own con- 
victions in relation to that. The expressions of opinion, whether 
they ought to be given or whether it is proper to withhold them, I 
se A no comment upon; but for want of that expression, by reason 
of that reticence which gentlemen have a perfect right to exercise, 
we cannot know the fate of the resolution to expel, it requiring the 
larger vote; nor can we tell the fate of the resolution to declare the 
seat vacant by a majority. 

As I have said before, with my present views of the powers and 
duties of the Senate of the United States to judge of the election of 
its members, Icannot consent that it should tie any punishment 
upon a sitting member under color of deciding his election void; and 
yet that idea been consented to; it was stated yesterday by the 
Senator from New Jersey, [Mr. FRELINGHUYSEN,] in positive terms, 
that this was a lighter method of punishing a member. Sir, no such 
punishment can legitimately be exercised upon a member by the vote 
of a majority. If you mean to declare his seat vacant, you do so 
without reference to his personal conduct in the transaction at all. 
He may be as pure as snow, as clear as the light of heaven, and yet 
it may be the duty of the Senate to declare there was no election, 
from causes entirely beyond his control or in which he had no part. 
No, sir; if this vacation be made for punishment, the Constitution 
demands that it shall be by a two-thirds vote. 

Let there be no cover of it. Let the people of this country, who 
are interested in this proceeding as much as we can be, understand 
our action. It is true that the honor of the Senate is not our honor 
alone; the virtue of the Senate is not alone for our advantage; but 
whatever we may have here of virtue, of honesty, of ability, is the 
property of the American people, and to be used for their advantage 
only. If we have it, we have it in trust for them and for ourselves as 
simple integers of the great Union. I say it is the duty of the Senate, 
if they consider that the honor of the y has been stained ; that the 
safety of the body as legislators has been endangered; that the credit 
of the body has been touched, to punish him who has so invaded it, 
and to say openly, not only by their votes but by the manner in which 
they decide to have the question presented for their votes, what they 
mean. 

The resolutiou to declare the scat vacant is a proposition of law 
that does not in any degree involve the personal conduct or character 
in any way of Mr. CALDWELL, and which leaves him personally with- 
out 3 without sentence, without punishment at all. It is an 
abuse of terms to say that it is “a milder form of punishment.” It 
is no such thing, It is the adjudication of an abstract proposition of 
law, not in any way involving his conduct in the transaction. 

But, sir, if the question shall go beyond that, and his personal 
wrong and impropriety unfitting him for membership shall come 
before us for decision, then if he is to be punished, it must be pun- 
ishment ressed upon its face and inflicted by the only method 
which the Constitution of this country permits. Two-thi of this 
Senate must concur, and the resolution ought to be plain, disen- 
tangled from other questions, express on its face, so that the country 
may know what we mean, and that we may ourselves understand 
precisely the nature and effect of our action. But if, on the contrary, 
we are to postpone that great question for the decision of abstract 
propositions of law involved in the report of the committee, in rela- 
tion to which there are differences of opinion so various that it may 
possibly be that in the discordant views on that subject the great 
end sought to be reached may be overlooked aud in some way de- 
feated, then, I say, we may lose sight of the greater duty in pursuing 
what is comparatively an abstraction, and which, if useful as prece- 
dents, will lose their value even for that purpose when we consider 
for what different reasons of law and fact Senators have indicated 
their intentions to support or oppose the resolution of the committee. 
I trust, therefore, that in the order of voting on this subject, as the 
resolution for expulsion has been placed in the foreground, it may be 
kept there. I do here aver that, grave as are the constitutional ques- 
tions arising under the power to vacate the seat, the moral question 


is greater. It looms over and above it all; it ought to be decided 
first; and I trust it may be kept in such a parliamentary position 
that it shall be decided first. The Senator from Maine [ Mr. MORRILL] 
well said yoy that we stand here in the presence and under the 
shadow of a great enormity. If that be true, and I think it is true, 
we must meet that question first, and the vote of two-thirds will 
decide that question and carry with it all the effects that are sought 
to be expressed by the majority proposition. 

Mr. SCHURZ. Will the Senator yield to me for a moment? 

Mr. BAYARD. Certainly. 

Mr. SCHURZ. I desire to submit a consideration to him which 
may not be without importance in the line of his argument. There 
are some Senators here who entirely agree with him upon the moral 
question, bnt whose views are different from his as to the resolution 
reported by the committee, and as he may desire to avoid a precedent 
such as might be established by the adoption of this resolution, so 
they may desire to make such a precedent. Now the amendment sub- 
stituting a resolution of expulsion may render that entirely impossi- 
ble, and those who desire to vote “ay” on the resolution reported by 
the committee, together with those who are against that resolution, 
as well as against expulsion, may form a majority and vote the amend- 
ment down, and then the resolution of the committee may not receive 
a majority of votes, and both may fall in that way, and then we 
should have no understanding as to whether, after the failure of the 
resolution reported by the committee, the resolution to expel should 
be taken up. Would it not, therefore, after all, be better to agree to 
an arrangement by which we can first have a clean vote on the resolu- 
tion reported by the committee, with the understanding that after- 
ward the resolution to expel shall be taken up immediately ? 

Mr. SHERMAN. Allow me to say to the Senator from Delaware 
that if he desires to get a vote upon the resolution of expulsion for 
moral effect, he is taking a very singular way to do it, with his knowl- 
edge of parliamentary proceedings, because some gentlemen, he knows 
very well, will vote against an amendment in the second degree, first, 
because they think there ought to be a square vote on the resolution 
of the committee; and among them are some who will vote for a res- 
olution of expulsion. He knows that fact. The Senator who reports 
the resolution from the committee, together with my friend from 
Missouri, [Mr. Scnurz,] and other Senators, and you might select 
them by the half dozen, will vote inst the proposition of expul- 
sion as an amendment to the resolution of the committee. 

Mr. BAYARD. I have never heard that, and, with due respect, I 
cannot precisely understand the logic of the man who says that the 
time has come and the duty exists of expulsion, and yet says he will 
not vote for it because he desires to have an opportunity to vote first 
on an abstract proposition, a proposition that would be settled, or 
rather the case presenting it would be entirely settled, by the preva- 
lence of the two-thirds vote, an unquestioned exercise of clear con- 
stitutional power, including in its results a practical solution of the 
entire case. 

Mr. SHERMAN. Why, Mr. President, what is the question be- 
fore us? The question is whether Mr. CALDWELL was legally elected. 
A committee of this body have reported a resolution that he was not. 
That is the basis upon which we are acting. I may vote against a 
ees many things as amendments to that proposition, which are per- 

ectly right in themselves. I might vote against the ‘Ten Command- 

ments, the Lord’s Prayer, the Litany, and many other things that 
I have been taught to respect, as amendments to that proposition, 
sore because I wish a vote on the proposition itself, and I do not 
wish any substitute in the face of that. 

The pregnant question put by the Senator from Missouri ought to 
convince the Senator from Delaware, that he is not pursuing the right 
course for moral effect. On the contrary, the effect of offering these 
amendments, involving us in a parliamentary controversy and divid- 
ing those who may agree upon the question of posan, it seems to 
me, might present the spectacle in this body of having one-third of 
the y vote for the resolution of expulsion as an amendment to a 
proposition that may finally fail in the end. I think the simplest way 
is always the best way, and the simplest and best way is to meet 
these propositions as they come before us—first, on the resolution re- 
ported by the committee. We ought to pass upon that as a question 
of parliamentary law, as a question of precedent, It is a proposition 
that has been debated for two weeks. Let us take our position upon 
it. It is a constitutional question upon which men of different par- 
ties, both the great political parties of this country, are divided. Here 
is my colleague, who has one great fault of being so much a State- 
rights man that he sometimes is not quite national enough, in my 
opinion, agreeing with gentlemen who are a little too much national 
and too little State rights. A question that seems to divide the old 
ponu parties of the country is presented to us, and has been de- 

ated for two or three weeks, and on the whole, I think, although the 
debate has been rather longer tban I wish it had been, yet it has been 
a very able and very instructive debate. I can say that, as I have not 
rticipated in it. Many of the speeches that have been made in this 
ebate are admirable and excellent. The tone of the debate has been 
good. Now, on the whole, after this debate upon a constitutional ques- 
tion involving parliamentary law, it seems to me it is due to the coun- 
try that we take the vote directly on that proposition; and the Senator 
from Indiana, who has devoted so much time and labor to this sub- 
ject, has the right to ask and demand of the Senate a direct vote on 
this proposition. Then the question of expulsion will come up. 
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If I feared that therë would be a disposition to evade the question 
of expulsion, then I would seek some reason for antagonizing the 
proposition of the committee by parliamentary amendments; but I 
cannot believe that, and I do not believe it. In view of the state- 
ments that have been made in our presence by those who are opposed 
both to the resolution of expulsion and to the resolution of the com- 
mittee, I have not the slightest idea that there will be any disposition 
to prolong even debate on the proposition of expulsion. After we 
dispose of the question of the legal right of this gentleman to his 
seat here, then the other question must be determined definitely be- 
fore the close of the session. Therefore, I repeat what I said a little 
while ago, that I shall vote 15 7 5 any amendments that may be 
offered to this resolution until it is out of the way, and then I will 
instantly vote to take up the resolution of the Senator from Missis- 
sippi, [Mr. ALCORN. ] 

Mr. THURMAN. If my 


rsonal feelings alone were to be con- 
sulted, I should great! 


refer that we should take a direct vote on 
the resolution repo: pa no committee, without being bothered 
with any amendment at I should do that, because I wish to re- 
cord myself in favor of that view of the Constitution that I have en- 
deavored to explain to the Senate ; because I wish to say by my vote 
that I believe that bribery goes to the election. On the other hand, 
while those are my own personal views, I am a little embarrassed by 
the apprehension that a majority of the Senate do not entertain those 
views, and that the decision upon the resolution of the committee 
will be adverse to that resolution, and therefore that a very bad 
precedent, in my judgment, will be set. I am here between two diffi- 
culties: on the one hand, desirous that the constitutional view which 
I entertain, although I have the greatest respect for those who think 
differently on the subject, and cannot in opposition to their views say 
that my views are necessarily right; I claim no infallibility ; while, I 
say, on the one hand, I wish to see the true view of the Constitution, 
as | consider it, vindicated by the vote of the Senate, I cannot shut 
my eyes to the apprehension that it will not be vindicated, but that 
precisely the opposite view will be decided by the Senate. 

It is very true that a decision against the resolution of the com- 
mittee does not necessarily decide the constitutional question, be- 
cause Senators may vote against the resolution of the committee who 
believe, as I do, that bribery does go to the election, but who think 
that the facts here do not make out a case of bribery sufficient to 
avoid the election, as is the case of the Senator from Connecticut, 
[Mr. Ferry,] who has sa ably addressed us this morning, who, if I 
understand him aright, believes that in a case in which the majority 
that controlled the election was bribed, that would go to the election. 
He agrees with me, therefore, on the constitutional question, but yet 
cannot find in this evidence sufficient proof upon which to vote that 
there was such a majority. That is the condition of my friend from 
Delaware, [Mr. SAULSBURY, I in the remarks which he made the other 
day. So that a vote against the resolution of the committee does 
not necessarily interpret the Constitution. A vote in favor of it is an 
interpretation of the Constitution. The one makes a precedent for 
legal decision; the other does not, becanse questions of fact are com- 
plicated with it. 

Pea eer Will my friend allow me one moment at that 
point 

Mr, THURMAN, Certainly. 

Mr. CONKLING. I wish to state a difficulty that I have in my 
own mind as to the effect of these votes. I understand the honorable 
Senator to say that the adoption of the resolution of expulsion avoids 
the constitutional question. 

Mr. THURMAN, I was not speaking of expulsion. 

Mr. CONKLING. I know my friend was not talking of expulsion. 

Mr, THURMAN. I have not come to that yet. 

Mr, CONKLING. I am aware of that; but inferentially I under- 
stand him to hold that if we do not vote upon tho resolution of the 
committee, we do not por upon what he has denominated the con- 
stitutional questiou. I simply desire to suggest to the Senator, as he 
passes along, this view: many members of this body at least hold, 
and I am one of them, that we cannot expel a man unless he be a 
member. I hold that we cannot satisfy ourselves at all by the sug- 
gestion made this morning by the Senator from Connecticut, that a 
Senator may be a member de facto although he was not elected. I 
understand that Senators must be chosen by the legislatures of 
States, not by the United-States Senate. Therefore, a man is a Sena- 
tor he was elected, or he is not a Senator. In consequence 
of this, those who hold this view could not vote toexpel Mr. CALD- 
WELL, unless by implication they voted that he was a member so as 
to be expelled. 

Now, the point I wish to present to my honorable friend is this: If 
when the record is finished it simply shows, supplementing all this 
debate, that a resolation of expulsion prevailed without avoiding, as 
it seems to me, the constitutional question, it will leave an ambigu- 
ous precedent, a precedent which will be treated on different sides in 
different ways. On the one side it will be said, “Why, this decides 
that Mr. CALDWELL was a member of the Senate, because it declares 
that a member is expelled by this resolution ;” on the other hand it 
will be argued, “No; the Senate avoided that question altogether; 
they chose not to pass upon the question whether Mr. CALDWELL was 
elected or not; they chose to eliminate him from the body; they took 
him up root and branch without deciding whether his seat was rooted 
in an election or whether, as has been now placed by the Senator 


from Connecticut upon the record, it is competent to expel a man 
who sits here de facto.” 
Mr. BUCKINGHAM. Will the Senator allow me to ask him a 


question ? 

Mr. CONKLING. If my friend from Ohio does not object. I am 
speaking by his permission. 

Mr. THURMA . I have long ago made up my mind that I can 


never make a speech in this body without having two or three speeches 
injected into it 
Mr. CONKLING. If my friend will pardon me, in that respect he 
is like Montesquieu, who said he wrote not toshow how much ho 
thought, but to make others think. So my honorable friend, when 
he speaks, not ouy radiates a great deal of light, but he engenders 
e, 


light in other peo 
Sir. THURMAN. No; the Senator means that the Senator from 


Ohio is not witty himself, but heis the cause of wit in others. 
[Laughter. 

Mr. CONKLING. That is better, perhaps. 

Mr. THURMAN, That is what the Senator really means. 

Mr. President, if the Senator had not interrupted me, I should have 
come to his point after awhile. What I was saying—it has been so 
long since that I have almost forgotten it myself, and I expect the 
Senate have quite forgotten it—was this: a vote in favor of the res- 
olution of the committee affirms that bribery goes to the election, 
and is a decision of the constitutional question. A vote against the 
resolution of the committee does not decide any such thing necessa- 
rily, because many of those who vote inst the resolution of the 
committee may do so, not because they dissent to the constitutional 
view that bribery goes to the election, but because they do not find 
in the evidence suflicient facts to warrant them in holding that the 
election was controlled by that. That is, I was saying it had nothing 
to do with the question which the Senator from New York had put, 
and I said further that as I desired to record my vote upon the con- 
stitutional question, I personally preferred to have a direct vote on 
the resolution of the committee; but that I was apprehensive that 
there might be a majority against that resolution composed in this 
way—composed of those who believe that bribery does not go to tho 
election, that the Senate has no right to look into the motives of the 
members of the legislature in voting for a Senator, and of those 
who, entertaining the same view of the Constitution that I do, yet 
think that the evidence here is insufficient to make ont a case to 
avoid an election for bribery. In that way the resolution may be 
defeated; but even if that be the case, although a vote against the 
resolution would not be necessarily a decision of the constitutional 

uestion at all, ayung in it would not be, yet it could not 
fil to have great weight in any future investigation of the subject 
before the Senate. And therefore, although I prefer myself to have 
a direct vote on the resolution of the committee, yet in apprehension 
of a wrong precedent being set, if the majority of the Senate see fit 
to bring the vote first on the question of expulsion, I have no par- 
ticular objection. 

But, Mr. President, the Senator from New York starts a new theory 
I think he is quite entitled to the merit of invention—and that is to 
say that you cannot expel aSenator until you have first declared that 
that Senator is l ally elected. 

Mr. CONKLING. did not say that. 

Mr. THURMAN, That is what it comes to. 

Mr. CONKLING. I beg pardon. 

Mr. THURMAN. Then I am incapable of 5 it. 

Mr. CONKLING. I do not wish to interrupt the Senator. 

Mr. THURMAN. I wish to be interrupted whenever I misstate 


anything. ‘ 

Mr. CONKLING. I did not say the Senate must declare that the 
Senator was elected. The Senator from Ohio surely did not so under- 
stand me. 

Mr. THURMAN, I certainly did. 

Mr. CONKLING. Isaid the resolution must proceed upon the ground, 
the implication, the presupposition that the man to be expelled was 
a 1 5 5 else you cannot apply to him that clause of the Constitu- 
tion which says, “and, with the concurrence of two-thirds, may expel 
a member.” That is what I said; not that the Senate must so de- 
clare, but it must be only in the case of a member that the resolution 


could apply. 

Mr. THURMAN. Well, let us take it practically here, for we are 
talking about a mode of procedure. Sa a the resolution of the 
committee shall be voted down, and then the resolution of the Sena* 
tor from Mississippi shall be taken up, how would that differ in any 
respect from a motion to expel any member on this floor—the Senator 
from New York or myself? 

Mr. CONKLING. Not at all. 

Mr. THURMAN. Not in the slightest degree, would it? Now it 
is precisely the same thing if the amendment of the Senator from 
Connecticut should be adopted; and why? ALEXANDER CALDWELD 
is as much a member of the Senate to-day as the Senator from New, 
York or myself, upon the question whether or not he can exercise tho 
privileges, and rights, and duties of a Senator, and is subject to ex- 
pulsion, because, until the Senate declares that he is not a member, 
he having presented the proper credentials and having been sworn in; 
he must be regarded as a Senator. 

Mr. CONKLING. Why? 

Mr. THURMANZ Because, until his prima-facie case made by his 
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credentials and ratified by allowing him to be sworn in is overthrown 
by the judgment of the Senate, he stands here a Senator. 

Mr. CONKLING. Because he was elected. $ 

Mr. THURMAN. No matter whether he was rightfully elected or 
wrongfully elected, he is here a Senator. By. what right is it, when 
the yeas and nays are called, the name of CALDWELL is called? By 
what right is it that he votes? By what right is it that he speaks? 
By what 7 55 is it that he exercises all the powers and duties, and 
enjoys all the privileges of a Senator? Because there are his creden- 
tials on your table, and he has been sworn in, and it never bas been 
decided by the Senate that he was not elected; and therefore, when 
the question shall come up about bj. agin nk, Barve, sọ long as his elec- 
tion has not been ee void, so long is he to be considered a mem- 
ber of the Senate, and he may therefore just as well be expelled as 
any other member of the Senate. There cannot be any doubt about 
that, as it seems to me. 7 

If it were not that everything can be doubted; if if were not that 
et Berkeley proveo; so that nobody has ever satisfactorily an- 
swe him yet, that there is no such thing as matter, although Byron 
said it was no matter what he said—although that has been proved so 
that people have been puzzled ever since to know whether they ex- 
isted, so that the old beginning of reasoning on metaphysical subjects, 
the maxim, the postulate “ego sum” itself, is denied by ot ysi- 
cians, yet it does seem to me that, notwithstanding this world of doubt, 
incredulity, and uncertainty, there is no doubt that the Senator from 
New York is wrong in his proposition. 

Mr. President, in respect to this matter I do not feel disposed to 
take any leading part in indicating what shall be done. I am willing 
to vote on these questions just as the majority of the Senate see fit to 
bring them up. rf site personal preference is to take a square vote 
on the resolution of the committee. If a majority of the Senate see 
fit to do otherwise, I bow to the 1 

I do firmly believe that this election of Mr. CALDWELL was procured 
by bribery; I believe that it was controlled by bribery. I cannot 
name the men who were bribed, or but afew of them; but I have 
seen men convicted of murder when the murdered man had no name 
that was known to his triers, and I can believe that men were bribed, 
although I cannot name the men who were bribed. 

Mr. CARPENTER. Did the Senator ever know a man convicted 
of murder when nobody was dead? 

Mr. THURMAN. I did not; but that would have been a mere 
witticism if my friend had asked it. I think there is corpus delicti 
enough here, as my friend from Mississippi [Mr. ALCORN] su, ts. 
L believe that this election is an invalid election; but, sir, my believ- 
ing that does not 3 my voting to expel upon the same facts, 
because whether the evidence is sufficient or not to prove the election 
to be invalid, the turpitude of the member is Noa in either case, 
and the expulsion will be for good cause, and will be in the exercise 
of the lega discretion of the Senate. 

Mr. MORTON. Mr. President, I had not expected to speak to- 
day, and I am hardly prepared to do so; but as there is much execu- 
tivə business that ought to be disposed of by the Senate, I move 
that the Senate now proceed to the consideration of executive busi- 


ness. 

Mr. THURMAN. I su, to the Senator from Indiana that pos- 
sibly—I do not know it to be the fact there may be some others who 
wish to speak to-day. I do not. 

Mr. MORTON. If there are, I will not insist on my motion. 

Mr. THURMAN. If there are no others who wish to speak, I will 
cheerfully vote for the motion. 

Mr.CONKLING. I ask the Senator to forbear the motion for a mo- 
ment. 

Mr. MORTON. I withdraw it. 

Mr. CONKLING. I venture to suggest to the Senator from Indiana, 
2 I do not wish to interfere with the convenience of any Sen- 
ator, that if there are further suggestions to be made or further de- 
bate to be had upon the form or order of this proceeding, we had 
better not lose this day, it being now only one o’clock. any ar- 
rangement is to be arrived at as to the order in which these questions 
are to be taken, that can be done as well now, although Senators may 
not be prepared to proceed with their arguments upon the merits of 
the case. Therefore I hope that we shall not ourn until any 
arrangement as to the order of business, or any 5 in 
that re; which is to be mooted against the amendment shall be 
dis of. When we come back on. Monday, if the Senator from 
Indiana has the floor, he does not want to devote his time to consid- 
ering questions of amendment or questions of the order of business; 
and as it is now one o'clock, I think if we can employ some time in 
making an end to any further suggestions as to how the vote is to be 
taken, it would be economical to do that. 

Mr. SCHURZ. If the Senator from Indiana will permit me, I think 
that suggestion is a very proper one; but I believe the whole matter 
will depend upon the intention of the Senator from Connecticut. If 
he insists on his amendment, then the question is solved ; then we 
shall have to vote upon it first. If he does not—if he is ready to 
withdraw it—that will open the whole question. 

Mr. CONKLING. No; I beg pardon; that is not the situation of 
the case. It depends rather in that regard upou the intention of the 
Senator from Michigan, who has an amendment which precedes the 
amendment of the Senator from Connecticut. 

Mr. SCHURZ. I understand that. 


Mr, CONKLING. There are three propositions pending now, and 
the first in order is the amendment of the Senator from Michigan. 

Mr. SCHURZ. I understand that. 

Mr. CONKLING. If the Senator from Connecticut withdraws, the 
other amendment would fall, though the Senator from Michigan has 
avowed a willingness to withdraw it. 

Mr. SCHURZ. Even if the Senator from Michigan withdraws his 
amendment to the amendment, it would not clear the track for a 
vote on the resolution. That would depend on the Senator from 
Connecticut. 

Mr. MORTON. IfI may be allowed to make a suggestion, I will 
inquire what can be done now in the way of making an arrangement. 
There is no consent; I do not give 23 sa I said some time ago. I 
know nothing now to do but to allow the discussion to go on until 
the time comes for a vote. 

Mr. CONKLING. The Senator asks what agreement can be made. 
cap cs the Senators withdraw their amendments. Certainly no- 

can object to that. 

r. MORTON. That would not settle anything. 

Mr. FERRY, of Michigan. I have several times expressed my will- 
ingness to withdraw my amendment, if the Senator from Connecti- 
cut withdraws his; but mine is dependent on his, and should rest if 
it rests; if he withdraws his, mine falls with it. I am disposed to 
withdraw it, sq as to bring the Senate to a vote on the resolution 
reported by the committee. 

r, MORTON. I tried to be distinctly understood as stating that 
I gave my consent to no arrangement, 

r. FERRY, of Connecticut. That was the reason why I did not 
withdraw my amendment. Two Senators objected to any arrange- 
ment. Iam, therefore, compelled to let my amendment stand. 

Mr, MORTON. I now, forthe reasons I stated, renew my motion to 
go into executive session. I know there is business enough there to 
occupy this afternoon. 

The motion was to; and the Senate proceeded to the con- 
sideration of executive business, 

After four hours and fifteen minutes 177 5 in executive session, the 
doors were re-opened; and on motion of Mr. ANTHONY the Senate 
(at five o’clock and twenty-five minutes p. m.) adjourned to meet on 
Monday next at twelve o’clock m. 


IN THE SENATE. 


MONDAY, March 24, 1873. 


The Senate met at twelve o'clock m. 

Prayer by Rey. J. P. Newman, D. D. 

The journal of the proceedings of Saturday last was read and 
approved. 


RESIGNATION OF SENATOR CALDWELL. 


The VICE-PRESIDENT. The Chair will lay before the Senate the 
notification of the resignation of Mr. CALDWELL as a Senator of the 
United States. The Secretary will read it. 

The chief clerk read as follows: 

WASHINGTON, D. C., March 24, 1873. 

Sm: I do hereby very respectfully notif: „and h you the Senate of th 
United States, 2 have resigned, and do veal my seai in that ‘body aba Ben: 
.. 

e chief executive officer oi a 
tion in tho following form, to wit: wine rden 
“ UNITED STATES SENATR-CHAMBRER, 
' “ March 24, 1873. 

“Sm: I hereby respectfully tender you my resignati Senator of th: 

States from the iael Kanon to — effost r A 
“ Very respectfully, your obedient servant, 
“ ALEXANDER CALDWELL. 

His Excellency the Governor OF Kansas, Topeka, Kansas." 


I have also delivered in person to Hon. Thomas A. Osborn, the governor of 
Kansas, now in this city, a duplicate of the 80 forwarded, and whose acknowl- 
edgment of the receipt thereof is herewith inclosed. 


Very respectfully, your obedient servan 
ash hee * jk ALEXANDER CALDWELL. 
Hon, HENRY WILSON, 
Vice-President of the United States. 
WASHINGTON, D. C., March 24, 1873. 
Sm: Lhereby acknowledge the receipt of letter of this day, resigning your 


Soat eee Uea DESIOA MAA 8 tor from the State of Kansas. 

, your obedient servan 

bap Sei ore as SB THOMAS A. OSBORN, 
Governor of Kansas. 


Hon. A. CALDWELL, Washington, D. C. 
WITHDRAWAL OF PAPERS. 


Mr. SHERMAN. I ask leave to withdraw the papers of J. P. Rader; 
also, the ee of Butler, Miller & Co.; also the papers of Hawks, 
Miller & Co. I understand there has been no unfavorable report on 
these cases, and the . r are to be withdrawn to be produced before 
other departments of the Government. 

3 CE-PRESIDENT. That order will be made, if there be no 
objection. 
n motion of Mr. DORSEY, it was 


That C. M. Lockwood have leave to withdraw his tion and 
fiom the hiss of the Senate, > * e e 


1873. 
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ORDER OF BUSINESS, 


Mr. WRIGHT. I wish to inquire of the chairman of the Commit- 
teo on Privileges and Elections whether he proposes to take any fur- 
ther steps upon the resolution which has been before the Senate in 
re to Mr. Caldwell. 

r. MORTON. L shall make a statement to the Senate on that sub- 
ject in a few moments. 

Mr. WRIGHT. I desire to say that as soon as that matter shall be 
ont of the way, as I suppose it will be now, I shall call the attention 
of the Senate to the CLAYTON case, and ask action upon it. 


THE CONGRESSIONAL RECORD. 


Mr. ANTHONY. The Committee on Printing, to whom was referred 
a resolution to cause to be printed and bound, with suitable indexes, 
as soon as practicable after the close of the present session, two copies 
of the CONGRESSIONAL RECORD for each Senator, have instructed me to 
report it back with an amendment in the form of a substitute, and to 
ask for its present consideration, : 

There being no objection, the Senate proceeded to consider the res- 
olution. 

The amendment of the Committee on Printing was to strike out all 
after the word “resolved” and insert: 

That there be printed and bound, with an index to be 8 under the direc- 
tion of the Committee on Printing, of the CONGRESSIONAL RD for the present 
executive session of the Senate, copies for each Senator, five copies for each 
member of the House of Representatives, two copies for each Executive Depart- 
ment of Government, five copies for the Library of Con five copies for 
the library of the Senate, five copies for the 8 the House, and one hun- 
dred copies which may be sold by the Congressional Printer at the cost of paper, 
press-work, and binding. 

Mr. ANTHONY. I pro: to modify the amendment by inserting 
“three hundred“ i of “one hundred” as the number of copies 
to be printed for sale; also by adding the Vice-President; and if it 
has been the custom to furnish the Secre of the Senate and the 
8 with copies, I would include them also. 

he VICE-PRESID . The amendment of the committee will 
be so modified if there is no objection, and it will be read as modified. 

The chief clerk read as follows: 

Resolved, That there be printed and bound, with an index to be peony under 
the direction of the Committee on Printing, of the CONGRESSIONAL RD for the 

resent executive session of the Senate, ten copies for each Senator, the Vice- 

resident, and Secretary of the Senate, five copies for each member of the House 
of Representatives, two copies for each Executive Department of the Government, 
five copies for the 3 Congress, five copies for the library of the Senate, five 
copies for the library of House, and three hundred copies, which may be sold 
by the Congressional Printer at the cost of paper, press-work, and binding. 

The amendment was agreed to. 

The resolution, as amended, was adopted. 


VISITORS TO WEST POINT. 


The VICE-PRESIDENT. The law makes it the duty of the Chair to 
appoint two members of the Senate upon the Board of Visitors to the 
Mi itary Academy at West Point. Under this authority the Chair up- 

ints the Senator from Ohio [Mr. SHERMAN] and the Senator from 

entucky, [Mr. STEVENSON. ] 


THE CALDWELL CASE. 


Mr. MORTON. Mr. President, we have had notice this morning of 
the resignation of Mr. Caldwell and that it has been accepted by the 
governor of Kansas. It is competent for the Senate to expel 

‘aman who is not a member or to declare a seat vacant that is already 
vacant by resignation. Under the circumstances, I consider my duty 
in this case as chairman of the Committee on Privileges and Elections 
at an end. 

CHARGES AGAINST SENATOR CLAYTON, 


Mr. WRIGHT. I now move that the Senate proceed to the consid- 
eration of the resolution reported by the select committee in the case 
of the Senator from Arkansas, [Mr. CLAVNTON.] I simply wish to get 
it — the Senate, and then I will give way to other matters if it is 
desired. 

Mr. FENTON. I had intended to address the Senate to-day on both 
the propositions relating to Mr. Caldwell. I had delayed addressing 
the Senate, hoping to see in print the remarks of my colleague, [Mr. 
ConKLING, ] to which I wished in part to reply. I shall forbear mak- 
ing the speech that I intended to make, although I believe the res- 
olution is still before the Senate. I rise now more for the purpose 
of asking the Senator from Indiana what disposition, if any, will be 
made of the resolution. It has not been disposed of, notwithstanding 
the resignation of Mr. Caldwell. 

Mr. MORTON. I stated to the Senate that under the circumstances 
I considered my duty at an end in rè to the matter. The resolu- 
tion has not been formally dis of; it is on the table for the 
Senate to take any action that the: may think proper to take; but 
I consider that my duty is performed. Ido not wish to interfere with 
the Senator in any way. 

Mr. FENTON. I have no wish to address the Senate now. I 
hardly think it would be proper, under the circumstances, to con- 
tinue this discussion. 

Mr. WRIGHT. I insist on my motion. I suppose that the Caldwell 
casė is out of the way entirely. 

The VICE-PRESIDENT. The Senator from Iowa moves that the 
8 proceed to the consideration of the case of Mr. CLAYTON, of 

ansas. 


The question being put, it was declared that the motion was 


greed to. 

Mr. THURMAN, Lask a divisien of the Senate on the question of 
taking up that case. I desire to say, in respect to it, that I am in this 
situation, and I believe it is the situation of nine-tenths of the Sen- 
ate: I have never found the time to read the testimony in that case. 
It is very voluminous. If I am not mistaken, there are seven or eight 
hundred printed pages of testimony in the case; I know there are so 
many that I haye never been able to find time to read it. There have 
been two reports in this case, I think, one made at the session before 
the last, and one made at the last session. Now, sir, a vote to adopt 
the resolution of the committee or not to adopt it, under these circum- 
stances, would be no expression of the opinion of the Senate; it would 
be simply an expression of the opinion of the majority, or the minor- 
ity of that committee. The Senate has not that testimony. I 
think I may affirm that in respect to nine-tenths of them, perhaps; 
inean Me think I may say it in respect to more than three-fourths of 
them. erefore the passage of the resolution or the defeat of the 
resolution reported by the majority of that committee will be no ex- 
pression whatsoever of the Senate. 

For this reason, I think the matter should go over until the next 
session, so that Senators may read and decide it for themselves. If 
there ever was a so far as I can see into it from looking into the 
reports of the committee, glancing at the majority and minority re- 
ports, that was simply a question of fact, or rather a multitude of 
questions of fact, this is one. Therefore, if we are to vote under- 
standingly upon it, if our vote is to be an expression of opinion that 
will be of any service to anybody, or any disservice to anybody, we 
ought to have time to look into this testimony and form our judgment 
upon it; otherwise I say it is nothing but the judgment of the ma- 
jority or minority of the committee, according as the vote may prevail. 

Mr. WRIGHT. The committee was appointed in this case about 
fifteen months since, The Senator implicated, in his place here de- 
manded this investigation. Near the close of the session, in June 
last, about the 1st of June as I now remember, a partial report was 
made from the committee, developing to the Senate the views enter- 
tained by the majority upon the questions of fact. That report has 
been before the Senate from that time until this, About a month 
since the final report was made, accompanied by the testimony. Why 
the testimony was not reported before is stated in the partial as 
well as in the final report. If the testimony is not very fully referred 
to in the majority report, it is certainly quite fully referred to in the 
minority report. 

I say a month since this testimony was presented to the Senate; 
and now the Senate is asked by the Senator from Ohio, in the case o 
a Senator charged with matters that go to his right to hold a seat on 
this floor, in a case where the charges were 6 more than a year 
ago, and where the report was made before the report that we have 
now been considering, or about the same time, and long before the 
cals td were made against the Senator from Ka ə Senate is 
asked to say that these ch: shall be still held over the head of 
the Senator from Arkansas, that we shall adjourn, and the case shall 
go over until December, because Senators have not had an opportu- 
nity to examine this testimony. 

I feel well assured that the Senator must be mistaken with refer- 
ence to the readiness of the Senate to act on this case. It is true that 
the testimony covers some three or four hundred pages, but it 
is just as true that any Senator in passing through this testimony 
can see at a glance, almost, that a very large portion of it has nothing 
whatever to do with the questions of fact involved; and a discussion 
here of a few hours, in my judgment, will develop the facts to any 
Senator so that he will be able to understand them and vote under- 
standingly on the 8 involved. 

I therefore appeal to the Senate that, as a matter of justice to the 
Senator from Arkansas, as a matter of justice to this committee, as a 
matter of justice to the body, as a matter of justice to the country, 
they shall take up this case and d of it before the Beak op 
I think it was the understanding when we took up the Caldwell case 
that this should follow. I think that we expected to dispose of this 
case before our adjournment. Now, why should there be any hesita- 
tion or ane 

So far as I am concerned, I do not propose to say a word in the first 
instance, notwithstanding I made the report. The report of the ma- 
jority of the committee does not invoke any action, because they find 
npon this record that there is nothing to implicate the Senator from 
Arkansas. If there be any action invoked at the hands of the Senate, 
it must come from the minority or from those not prepared to agree 
with the majority. Substantially, all that the majority of the com- 
mittee ask is that we shall be discharged from the further considera- 
tion of the question. 

In conclusion, I will say that I supposed, in view of the announce- 
ment made by the Chair that the motion had been carried to take up 
this matter, there was really no question before the Senate, I under- 
stand, however, the Senator from Ohio now calls for a division. Be- 
fore that division is had, I appeal to every Senator here, without re- 
gard to party, as he would have justice done himself under like cir- 
cumstances, as he would deal justice to all men, in 1 to this Sen- 
ator, and in justice to the body, that this case shall be taken up and 
disposed of. 

Mr. CLAYTON. If this case is allowed to go over until next winter, 
one-third of my entire official term will have been occupied in the in- 
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vestigation of this casee Such action, in my opinion, will furnish a 
very practical illustration of the law’s delay. I always supposed that 
when a member of the Senate submitted himself to the adjudication 
of the body, he was entitled to a speedy trial, as ms are in all 
other courts and in all other legislative bodies. I think it is due to 
me; I think it is due to the State I in part represent, or misrepresent, 
if the report of the minority of the committee be correct. If I misrep- 
resent it, I should be out of this place, and the es, sooner of the State, 
which is now in session, should have the privilege of putting some 
one here to fill my place. The facts have been investigated, and they 
should be acted upon. It is due to the State of Arkansas that this re- 
port should be taken up and final action had upon it. I do appeal to 
all Senators, as they would wish to have justice done them, not onl 
here but elsewhere, to allow this case to be taken up and disposed of. 
Why should it be delayed now? It may be said that Senators desire 
to go to their homes. Is that a reason? Are we not here to transact 
the public business? It may be said that this case will elicit discus- 
sion. That is another reason why it should be taken up now. If it 
is left to go over until next winter, the other House will be waiting 
upon our action at a great expense to the country. 

I hold, Mr. President, that now is the time to take up this case, and 
if Senators are not familiar with the testimony let them take time to 
make themselves familiar with it. I do ask, as my right, that the 
Senate will act upon this case before it adjourns, let the final result 
of that action be what it may. 

Mr. THURMAN. Mr. President, I certainly feel the greatest reluc- 
tance in the world in suggesting the postponement of the considera- 
tion of charges made against a fellow-member in this body; and 
nothing but a desire to do exact justice could induce me for one 
moment to make any such suggestion. If the Senate has read this 
testimony and is prepared to vote upon it, I shall not object certainly 
to its doing so. I can do what will then be my duty; not having 
read one word of the testimony, I can refrain from voting. Sena- 
tors here can say that they haveread this testimony and are prepared 
to vote upon it, well and good ; let it be decided, and the quicker the 
better; but if they cannot say that, if they are in the same ca ry 
that I am, if they have not read one word of the testimony, or at least 
not sufficient to form any opinion at all upon it, then I say that if you 
take this case up, unless you are going to spend sufficient time here 
to go into all this testimony and consider it all, read it, scan it, 
and compare it, a vote of the Senate will be no decision of the Senate 
at all, but simply an acquiescence in the report of the majority or a 
dissent from that report. 

The Senator from Iowa made two remarks that I did not compre- 
hend at all. One was that he thought there was an understanding 
that this case should be taken up. I never heard of any such under- 
standing. I have seen it stated in the newspapers that it was 
upon in a caucus of the republican members, to which they failed to 
do me the honor to send me an invitation, to take up this case; but 
surely I was not a party to that. Nobody asked me to attend it, and 
I certainly did not attend unasked ; and, therefore, the understanding 
of which the Senator speaks must be some understanding outside of 
ee 3 I am quite sure there has been no understanding in- 
side of it. 

The Senator made another remark that I did not comprehend. He 
says the case should be taken up and acted on in justice to the com- 
mittee. What has the committee to do with this business, that there 
is justice or injustice to it? Where is the injustice to this committee 
that we ask time to see whether the committee is right; that, before 
we follow its ju ent implicitly, we do what the Constitution re- 
quires us to do, think a little for ourselves? Where is the injustice 
to the committee? We never have devolved all our powers upon any 
committee. A committee is the mere instrument of the Senate, and 
not a supreme arbiter either upon facts or upon law. Each Senator 
must decide for himself. Although great respect is due to the report 
of the committee, and none will pay greater ct to it than I will, 
and it may strongly influence my judgment, although no one habitu- 
ally pays more respect to the opinions of a committee that has care- 
fully investigated a case than I do, and especially a case of this sort, 
yet I must, if I disc my duty at all, have some opportunity to 
examine it. I have no such opportunity here. This report, it is 
true, has been upon our tables for about a month. How has it been 
since this report was laid upon our tables? The greater part of the 
last session after this report came upon our tables, I with others of 
the Senate was upon a committee sitting at the same time that the 
Senate was sitting, pursuing another investigation ordered by the 
Senate, and we no time to think about 1 else. We had 
to neglect our public duties here to attend to that investigation. 
Since this Senate has convened in special session we have had the 
whole time taken up with the very interesting case which has just 
terminated this morning. Nobody has had any time to investigate 
this case except the members of the committee ves. 

Under these circumstances I do say (and I should say it if I were 
the member himself who is accused here) that if the decision of the 
Senate upon this case is to have any weight in the country at all, it 
must be a decision after the Senate has had time to investigate and 
poses itself of the facts. Any other decision would be worth very 

ittle indeed. 

Mr. WRIGHT. I desire to add only one word to what I have 
already said. In reference to the matter of understanding, I have 
said upon this floor more than once, at the time and before the Cald- 


well case was taken up, that I proposed to press the CLAYTON caso 
immediately after the decision of the Caldwell case. I do not know 
that the Senator from Ohio had anything to do with it, but I know it 
was understood here, and has been understood from the commence- 
ment of this session, that, if we did no more, we were at least to clear 
the criminal docket ; we were to get these criminal cases, so to speak, 
out of the way, so that we could come back here next session and go 
to the civil docket, the business that we legitimately and properly 
come here to dispose of, without any hinderance or delay so far as these 
cases were concerned. 

Now, so far as the matter of justice to the committee is concerned, 
we having made this report, as I have stated, a partial report, months 
ago, and afterward having made this other 1 80 , I think it a mat- 
ter of justice to us and to every committee that makes a report of 
this character, to say nothing of justice to the Senator concerned, 
that the matter should be got out of the way, and that the committee 
should no longer have the case upon their hands. 

Iam not aware that any other Senator is in the condition of the Sena- 
torfrom Ohio. He alone gets up here and says that he is unprepared to 
decide the case, and therefore he takes it for granted that every other 
Senator is in the same situation. Now, I kindly and humbly submit 
to him that while we are engaged in the consideration of the case he 
can take this record, and go to the privacy of his library, and there, 
with his pencil in hand, and as sharp as he can make it, read it carefully 
and note it as he goes along, and I doubt not he will be prepared to 
decide the case. I will give him all the time necessary for that, so far 
as I am concerned, and I doubt not the Senate will do the same thing. 

I trust the Senate will adopt this proposition; that the vote by 
which it has already indicated its readiness to take up the resolution 
will be followed up on the division, and that the resolution will be 
before the Senate. 

Mr. NORWOOD, Mr. President, I regret exceedingly that the Sen- 
ator from Iowa is pressing this case at this time. By looking at tho 
report, the Senate will find that it was submitted to the Senate on 
the 26th day of February. The report in the Caldwell case was 
submitted to the Senate on the 17th day of February. It was here, 
therefore, nine days before this committee made its report. 

The honorable Senator from Iowa complains that this committee 
should be delayed by the Senate refusing to take action upon its 
report, when the committee was appointed over a year ago. Suppose 
it was appointed over a year ago; when did the committee lay before 
the Senate the result of its action? It commenced this investigation 
in January, 1872. It did not close the testimony until May 14, 1872. 
Then the majority of the committee made hel apse: report, as it was 
culled, and in that report especially requested the Senate to suspend 
judgment and not to consider the question, and stated that they 
would subsequently make a fuller report, and that fuller report has 
only been laid upon the desks of Senators since the 26th day of Feb- 
ruary last. 

As to the reasons why the committee did not act sooner, it is un- 
necessary for me to state them tothe Senate. They are known to the 
committee, and they are satisfactory to the committee, both the ma- 
jority and the minority. We hada t deal of labor to do in re- 
viewing this testimony before we could get it in proper shape to lay 
it before the Senate. That is neither here nor there. 

Since the report has been before the Senate, I ask Senators, what 
time have they had to investigate it? As stated by the Senator from 
Ohio, it is 8 a case of fact. We have discussed the law for 
two weeks past applicable to this very case, and now we come to the 
consideration of the facts in order to apply that law; and I ask any 
Senator to state whether he has read carefully, from the beginning to 
the end, the testimony that has been reported by the committee. 

The honorable Senator on my right [Mr. SAULSBURY ] says he has 
not had time to read a page of it. We know how business pressed 
upon us from the 26th day of February to the close of the last ses- 
sion; we know then that upon Thursday following the day of inan- 
guration this Senate assembled, and immediately took up the Cald- 
well case, and we know that day after day has devoted to the 
discussion of the law and the facts in that case alone, and that we 
have been troubled, vexed as to the delicacy of the legal points in- 
volved in that case. And now I say to the Senator from Iowa, and I 
say to the Senator from Arkansas who is under investigation, that if, 
under these circumstances, they press this case here, let the judgment 
of the Senate be pro or con, the country will say that the decision was 
not based upon due consideration, if they do not go further and say 


that it was a snap judgment. 


Who is concerned in this except the Senate and the Senator from 
Arkansas? What has the country at large to do with this question ? 
What has the State of Arkansas to do with this question? She is 
represented as long as the Senator's seat is filled here. He is entitled 
to his vote if this case were postponed for three or four years to 
come; and it is due him, it is due to the Senate, it is due to the pre- 
cedent that may be set in a case like this, that it should have a fall 
and fair investigation, and that if the Senator from Arkansas is to be 
acquitted of these charge, he shall be acquitted after we have fully 
considered the law and the facts, and no other verdict will be reccived 
with satisfaction by the country. 

Mr. WRIGHT. 1 wish to make one inquiry of the Senator from 
Georgia, whether I am to understand that he is not prepared himself 
to go on with this investigation ? 

r. NORWOOD. I say that, so far as I am individually concerned 
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and Lintended to make that statement when I got up—I am suffering 
with as severe a cold as I ever probably had, and I speak with at 
labor; and if this case is now to go on, the remarks that I in- 
tended to submit to the Senate upon it will have to be postponed or 
foregone, I cannot now submit any remarks upon it at all. I shall 
have, therefore, to rest content with the remarks which I have made 
in the views of the minority. I am utterly unable to go on with this 
case to-day. I perhaps might be able to speak to-morrow, but I 
cannot tell. When I came to the Senate this morning, I expected, 
when the Caldwell case was taken up, to go back to my room. Now 
this matter is precipitated on me, and I am not able to go on with it. 

Mr. WRIGHT, Then I understand that the objection of the Sen- 
ator to going on, so far as he himself is concerned, is from indisposi- 
tion at present, and not because he is not sufficiently acquainted with 
the case to go on. 

Mr. NORWOOD. I do not place it upon my not being sufliciently 
acquainted with the facts. I presume that Iam as well acquainted 
with them as any member on this floor, and much better than any, 
excepting the other two members of the committee. I do not put it 
upon that ground at all. I put it upon the ground that I do not be- 
lieve the other Senators here who are to pass judgment as judges and 
find a verdict as jurors have had time to investigate the facts in this 
case, and that it is due to them, it is due to the Senator from Arkan- 
sas, that the case should not be considered at this session, unless we 
adjourn over for several days in order to give time for the investiga- 
tion. The other consideration is personal to myself. I would not be 
able to speak to-day if the case were taken up. 

Mr. WRIGHT. I made the inquiry I did for the reason that, if the 
case were before the Senate, then for any reason personal to the Sen- 
ator from Georgia, whe is a member of the committee, I should cer- 
tainly not be disposed to press it if he should ask a postponement; 
but I want the case before the Senate, and then if he asks that time 
shall be given him before he presents bis remarks, I shall certainly 
not inte any objection. So far as other Senators are concerned, 
I think there is a mistake with reference to the readiness of the Sen- 
ate to act upon the case. 

I now wish to ask the Senator from Arkansas a question, whether 
there is a session of the general assembly of his State next winter ? 

Mr. CLAYTON. No, sir; the sessions are biennial. 

Mr, WRIGHT. Then there is a reason, if seems to me, which is 
insurmountable, and one that there can be no good answer to. I un- 
derstand the legislature of Arkansas is now in session. 

Mr. NORWOOD, Why, Mr. President, if the Senator will pardon 
me, there is only one contingency in which the meeting of the legis- 
lature of Arkansas would be of any value as a suggestion here, and 
that would be if the Senator’s seat were decla vacant. If that 
were the case, has not the governor of that State the appointing 
power to fill a vacancy? 

Mr. WRIGHT. I know that very well, Mr. President; but I know 
just as well that, in view of the electing power, the body that elects 
Senators to this body, when you may refer a vacancy to that body 
rather than to a governor, it is always preferable ; and it seems to me 
that there is an eminently good reason for action now in this fact 
alone, in view of the position the Senator insists on. He certainly 
will e t, if his views are concurred in, that the seat will be vacant 
or the Senator from Arkansas expelled. If that be so, it seems to me 
the Senate ought to decide the question now and send it to the legis- 
lature of Arkansas that they may elect a successor. 

Mr. ALCORN. It is true that this is a question of importance. 
Shoe’ peers to be acquainted with the facts in detail, I think 
we are agreed that it is a question of very grave importance. 
Charges were preferred against a Senator in the Congress of the 
United States; the matter was referred to a special committee; the 
committee has reported; and, I care not whether the facts may have 
been shown to be of sufficient importance in the first place to war- 
rant the Senate in taking this course or not, it is nevertheless im- 
portans to dispose of it on account of the position that it holds here 

fore the country and before the Senate. 

Now, it is said on the part of Senators that they are not prepared ; 
that they have not examined the testimony in this case. Iask, what 
is the duty of the Senate? I submit to the Senate, upon the question 
of its duty, is it not the duty of the Senate to dispose of this case as 
one now pressing upon its attention? It is before them; they owe 
a duty to the country; and that duty is to proceed with the dis- 
charge of the business that is pressing upon them before they under- 
take to adjourn this body. 

At the next session of Congress will any Senator come here better 
prepared to go forward to the decision and adjudication of this ques- 
tion than he is to-day? Where is the Senator who has read the testi- 
mony? I apprehend that few have read it. Where is the Senator 
who understands it? I apprehend there are few who understand it; 
and I apprehend that when Con shall meet here next December, 
the very same state of things will exist then that exists to-day. The 
Caldwell case was investigated by Senators when the Caldwell case 
was taken up, and not until then. 

Mr. NORWOOD. If the Senator will Lee me, I should like to ask 
him, will not Senators have more time from now until the meetiug of 
the next session of Congress to examine this matter than they have 
had since the report was laid on our tables? If they do not examine 
it, whose fault will it be? It is not our fault that we have not ex- 
amined it up to this time. 


Mr. ALCORN. They will, it is true, have more time, for the reason 
that the time is longer from now until the meeting of Con than 
the time from the laying of this report on our table until this day; 
but the point I make is, that that time will not be 5 teh NaS to 
this question; that when we go away from here we shall leave the 
CLAYTON case just where it is; when we come back we shall find it 
just where we left it, and then we take it up, and, when it is opened, 
we will go forward upon our separate responsibilities to investigate 
it. Isay that if this case to-day is opened, when the speeches are 
made on the part of the majority,each and every Senator here can 
follow the Senator opening the case in his exposition of it, with the 
testimony before him, and he can acquaint himself with all the facts 
upon that side, the strong points of the case, and then upon the side 
of the minority. I apprehend that the honorable Senator from 
Georgia [Mr. Norwoop] is not so much indisposed as he imagines 
himself to be. He speaks this morning with great clearness; he 
sponka with point and precision; he s with that force which is 
characteristic of that honorable Senator; and I have no doubt that 
when he hears this case read from the docket, and the statement 
made that it is now before the Senate, that ailment which he now 
has upon him, that physics disability of which he complains, will 
soon be removed, and he will perhaps derive a benefit from the exer- 
cise that he will be called upon to undergo in the prosecution of the 
case. 

Mr. NORWOOD. That is a professional opinion, I suppose. 

Mr, ALCORN. That is a professional opinion. I give that as an 
expert. [Laughter.] I have oftentimes advised gentlemen in that 
way. [Laughter.] 

But, sir, there is one other view of the case that I wish to present. 
Does not the Senate owe something to the Senator who stands here 
arraigned before the country? It has been long since these cha 
were made. He has come before the Senate and has pleaded that the 
Senate might investigate aud that they might give their verdict on 
this question to the conntry. He sits here prepared to listen to the 
adjudication of the Senate on that question. Again and n he 
says, “I stand ready.” Is it not, I submit, the duty of the Senate to go 
forward and render their verdict in his case ? 

Again, I repeat, I have not read the testimony, and again I say I do 
not expect to read the testimony in this case until the case is opened ; 
and you may defer it if you please from now until next December, 
and I do not expect on my part to look at the case between now and 
December; but when the case is opened on the of the committee, 
I expect then to take up the report, as I do in all cases in which I am 
called upon to cast a vote, and examine it, as the case proceeds, for 
myself. There is not a member of the Senate who cannot in one 
day’s time, between now and the hour when he will be called upon to 
vote to-morrow, thoroughly investigate and be prepared to render 
such a verdict in this case as will be satisfactory to himself, and, I 
have no doubt, satisfactory to the country; but I say it is due to the 
Poneto Aron Arkansas that the case should be taken up and dis- 

ed of. 

I know not, I repeat again, the extent of the charges or the proof 
that comes forward to establish those charges; but be they questions 
of great or small importance, nevertheless they are of sufficient im- 
portance to bring the charges before the country against him. He 
stands here under indictment, and he asks that he may be tried, that 
his case may be passed upon, and I say that, sitting here as we do, it 
is our duty to come forward and render that verdict to-day, or rather 
to enter upon an investigation of the question and render our verdict 
when we shall have been yx of the facts and made acquainted 
with all the circumstances, and stand ready to render a verdict in the 


case. 

Mr. MORRILL, of Maine. I do not see for myself how we can avoid 
giving some consideration to this question at the present time. It 
seems to me, in the first place, it is due to the Senator from Arkansas 
that he should be heard at the present time. Inthe second place, what 
other time can the Senate of the United States assign to this duty 
better than the present? When we come here in December I am sure 
we shall not be in a condition to attend to this case. I shall consider, 
if the Senate of the United States postpone this 8 that it is 
with an idea that it will hardly get an audience of the Senate at an 
time. A postponement of the case at the present moment will loo 
to me like a general and indefinite postponement, for 1 hardly con- 
sider that gentlemen will take this testimony home and in vacation 
post themselves up in regard to it; so that we shall come back here 
in December just as we leave now, and we shall come back here at a 
time and under circumstances when, according to my experience, and 
I submit whether it is not according to the experience of Senators 
generally, we shall be in no condition to hear this case. 

I ask Senators to consider how long this matter has been before the 
Senate. It was begun in the first session of the last Congress. It 
went over then under circumstances which I suppose ba Gara will 
agree were beyond the control of all parties connected with the transac- 
tion. It was not convenient to take it up at the last session. But 
without revealing anything in caucus or out of caucus, or anywhere 
else, referred to by my honorable friend from Ohio, I think it might 
be fairly inferred that this case of Mr. CLAYTON would be among the 
subjects which were proper to be considered at this extra session of 
the Senate; and considering that we are here now with no public 
engagement upon our hands, that this question is properly before us, 
that the postponement of it to the next session is nearly equivalent, 
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in my judgment, to an indefinite n I submit whether, in 
view of the public service and rights of the Senator concerned, 
it is not really our bounden duty to proceed to its consideration. 

The VICE-PRESIDENT. The Chair will put the question on the 
motion of the Senator from Iowa. 5 

The question being put, there were, on a division—ayes 28, noes 14. 

Mr. BAYARD. I ask for the yeas and nays on this subject. 

The yeas and nays were ordered. 

Mr. BAYARD, Mir President, it is sist | natural in the Senator 
from Arkansas to desire an early and immediate disposition of his 
case. I entirely sympathize with his desire that there should be a de- 
cision; and if that can be reached even by personal inconvenience, 
provided that inconvenience is not to extend too far, it seems to me 
that the claim is entitled to yery serious and very favorable consider- 
ation. 

The Senate are asked to sit in judgment upon the report of a com- 
mittee asking to be discharged from the further consideration of these 
charges and exonerating the Senator from Arkansas from any impro- 
priety in connection therewith; but there is also a minority of the 
committee who have submitted their views and who declare that the 
ch: have been sustained, and propose action by the Senate as in- 
dicative of its sentiment on that subject. 

This report was made in manuscript, as I remember, and the date 
bears me out in saying on the 26th of February. How many days 
after that it was put in printed form on our desks I do not know; I 
suppose several days after that time; but I do know this, that it came 
to us in the very last hours of a very busy session, when every hour, 
almost of night as well as day, was occupied by the pressing consid- 
eration of appropriation bills for necessary expenses of the Govern- 
ment. 

The special session then ensued. Since that session has continued, 
we have been gravely, and anxiously, and laboriously considering 
a totally different case, and I believe that every man who did his duty 
in the Senate thought of but little else than of the facts and the law 
in connection with the case of Mr. Caldwell. Now, suddenly, we 
are asked to take up and dispose of, and dispose of in a very summary 
way, this grave case, affecting the character, perhaps the seat in this 
body, of one of our members. Sir, in considering that question we 
sit as judges. We are to act upon full knowledge of the facts, and 
we are to administer the law under our consciences and under our 
oaths. If time is to be taken for a proper examination of these four 
hundred and odd pages of printed testimony, if itis to be carefully 
weighed, how long will this session be prolonged and are the Senate 
prepared to give that time until every members all say,“ I am satisfied 
that I now, justly to the party chi and justly to the Senate, can 
decide upon the questions of Jaw and fact!“ this case is to be 
decided. basti y, an without that opportunity, I shall ask the Senate 
to excuse me from voting at all on the subject, for I desire to do jus- 
tice, to stand as much between the party charged and an unjust 
attack as I desire to do my duty should the conviction of my mind 
Jead me to the belief that the minority of the committee have been 
right in the view they have taken. 

wish, therefore, the Senate to understand that I desire to act as a 
judge and to have judicial knowledge of that which I attempt to 
decide. If this case, after the extraordinary pressure upon our time 
and upon our health for the last few ee is to be called up and 
summarily decided, I shall not vote upon it. I would never do injus- 
tice to the sitting member; and yet at the same time I would be 
unwilling to make a declaration in his favor that I did not think was 
sustained by the facts. From me he shall have even-handed justice, 
and if I cannot obtain the opportunity to give me the information, 
that I may so act in my capacity as a 1 between him and the 
Senate, I cannot act at all. And yet I say if the facts and the deduc- 
tions of the majority are justified by the evidence, he is entitled to 
the vote of every man to sustain him, and mine he shall have if I can 
find those facts and find myself justified by the testimony taken by 
the committee. 

But, Mr. President, while I am desirous, and it is an absolute and 
sincere profession, that any man in this country charged shall have a 
speedy trial and a speedy opportunity to be exonerated of that which 
touches his personal character, while my respect for a man increases 
because of his palpable desire that such opportunity shall be had as 
soon as possible, the condition of the Senate makes it very doubtful 
whether you can now give to the case of the Senator from Arkansas 
that degree of intelligent attention which will make the vote of the 
Senate decisive of anything. ‘ 

The judgment, to of value, must be the result of careful, con- 
scientions examination. If it is made without that, it is valueless to 
him, it is valueless against him. The question is practically now, can 
such a judgment be reached; haye the Senate the time and the op- 
portunity to reach it? Iam of opinion that we have not the proper 
time. I do not say that if the Senate elect to take this up, p shall 
abandon the attempt to keep up with the facts; but I do say, in ad- 
vance, that unless there is the opportunity to understand these facts 
fully given, I shall not vote at all upon the subject. 

Mr. FERRY, of Connecticut. Mr. President, I have read the testi- 
mony in this case, and, from the knowledge of the facts derived from 
that reading, I am convinced that even-handed justice will be reached 
by taking np the case and disposing of it now, rather than by post- 
poning it till next winter. I have no doubt that in the time which 


the discussion will naturally take before reaching a yote, the testi- 


mony can be read by Senators who are anxious to do so, calmly and 
1 1 5 , and st se conclusion reached by their minds. 


Mr. WRIGHT. . President, I wish to say one thing to disabuse 
the mind of the Senator from Delaware. I infer from what he says 
that he expects that if this case shall be taken up, it will be pressed at 
once to a determination; that there will be a disposition on the part 
of the majority of the committee to press the matter at once upon the 
attention of the Senate and havea voteimmediately. Now, lam sure 
there can be nothing further from my mind than this. 

It will be remembered that we were all taken by surprise this 
morning by the sndden disposition of the Caldwell case. There 
was nothi 7 ar to me but to press the CLAYTON case upon the at- 
tention of the Senate, and get it before the Senate for action. Now, 
when that conclusion shall be reached, that we have the case before 
us, I am sure the Senators will not see, on my "aay any disposition 
to press it unduly, or to press them to a vote before there is an o 
3 to investigate it. I have no e tation that a vote w 

taken to-day. Indeed, my desire simply is now to have it before 
the Senate. When the Senate shall declare, by a vote, that it will 
with the consideration of this case, I still have no objection, 
if it is the wish of the Senate, that it shall go over until to-morrow, 
and, indeed, in view of my feelings at present, I should prefer that 
course. Nevertheless, I think it due to myself and to the Senate 
that the vote should be taken getting the case before the Senate, 
and, when it is before the Senate, there will be no disposition, I am 
sure, to press a vote against any Senator who shall insist that he is 
not prepared, after a fair opportunity, to vote upon the question. 

Mr. SAULSBURY. Ido not intend to oppose taking up this case. 
Ihave not had an opportunity to examine the testimony, so as to 
make up an intelligent judgment upon the merits of the case. I have 
no objection to the case being n up, with the distinct under- 
standing that those of us who have not had the opportunity and 
have not examined the evidence may have fall opportunity to do so 
before we are required to vote upon the subject. I do not want to 
vote blindly ; neither do I want to sit here in my seat and refuse to 
vote. I want to examine the testimony, every word of it, and I 
promise due diligence in the examination of the testimony if the case 
is taken up; but I shall insist that no vote shall be pressed upon the 
Senate until we have all had full and ample opportunity to examine 
the testimony and come to a conclusion for ourselves. I shall not 
feel satisfied to adopt the conclusion, either of the majority or the 
minority, without having an OPPONA to examine the testimony 
for myself. Ido not wish to y the question; I do not wish to re- 
fuse to have the question heard; and I am willing to sit here until 
the middle of April, if it is . I think we can afford to sit 
here until that time, as we are paid by the year, to dispose of the 
case, and I shall not want to see a vote p: on the case until we 
have an ee hes come to a conclusion for ourselves. 

The VICE-PRESIDENT. The question is on the motion of the 
Senator from Iowa, to take up the resolution in regard to the Senator 
from Arkansas, [Mr. 3 

Mr. HAMILTON, of land, In this case I agreed to pair off with 
the Senator from Texas, [ Mr. FLANAGAN, ] if after the reading of the 
testimony I should differ with him upon the question. He was for Mr. 
CLAYTON, and I, not knowing what my judgment would be about it, 
agreed to pair with him upon those terms. Upon this question I should 
vote for a continuance but for being paiva I shall not vote at all 
under the circumstances. 

The question being taken by yeas and nays, resulted—yeas 36, nays 
14; as follows: 

YEAS—Measrs. Alcorn, Allison, Ames, Bogy, Boreman, Bout 
Chandler, C , Dorsey, Ferry of Connecticut, Ferry of Michi 
Goldthwaite, Hitchcock, Howe, In Lewis, Mite 
Morrill of Vermont, Morton, Oglesby, son, 
icp tp tac ning 1281 65 3 were Windom, and W: 
EAU, ery Merrimon, Naena, „Stevenson, Stockton, and 


man— 

ABSENT—Messrs. Anthony, Brownlow, Cameron, Carpenter, Cla; — 
Conover, Cooper, Dennis, Edmonds Flanagan, Gilbert, anin of Marlen Í 
er se aiani Jones, Ransom, Schurz, Sprague, Sumner, Tipton, and Wad- 

So the motion was yo to. 

The VICE-PRESIDENT. The resolution is before the Senate, and 
will be read. 


POSTAL SERVICE AND RAILROAD COMPANIES. 


Mr. WINDOM. With the consent of the Senator from Iowa I offer 
the following resolution, and ask that it be printed and laid on the 
table: 


Resolved, That the Select Committee on Transportation Routes to the Sea-board 
be directed to inquire and report to the Senate at the next session as to the nature 


and extent of the obligations subsistin g between the railroad sparas and the 
service of the country; and whether any and what additional | tion is 
té guard the service against interruption or injury hostile 


necessary postal 
action on the part of any or all of said railroad companies. 


Mr. FERRY, of Connecticut. I would inquire if the reception and 
order to print that resolution will prevent my making a point of or- 
der upon it when it shall be called up for consideration. I shall cer- 
tainly make the point of order upon the consideration of the resolu- 
tion. 

The VICE-PRESIDENT. The Chair thinks the present reception 
of the resolution would not interfere with that. 
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Mr. FERRY, of Connecticut. I do not object to its being printed. 
The resolution was ordered to lie upon the table and be printed. 


EMANCIPATION IN PORTO RICO. 


Mr. MORTON. I ask unanimous consent to offer the following 
resolutions, to be printed and laid on the table for the present: 

Resolved, That the Senate of the United States have received with joy the intel- 
ewes that the republican government of Spain have abolished slavery in the 
island of Porto Rico, and raised the colored poopie of that island from the condition 
of slaves to the rights and privileges of citizens of the S; republic. 

Resolved, That by this act the people of Spain have given new assurance to the 
world that in esta ug republican institutions they are actuated by a genuine 
love of liberty and sincere for the natnral rights of all men; and that it 
will be accepted as an omen of the power and perpetuity of the Spanish republic, 


The resolutions were ordered to lie on the table and be printed. 
CHARGES AGAINST SENATOR CLAYTON. 
The Senate proceeded to the consideration of the following resolu- 


tion, submitted by Mr. WRIGHT on the 11th instant : 


nein Mat the ch: s made and referred to the select committee for inves- 
—— the character and conduct of Hon. POWELL CLAYTON, are 
sustained, that the committee be discharged 


from their farther considera- 


Mr. WRIGHT. I wish to suggest that perhaps it would be proper 
that the concluding part of that resolution should be omitted. The 
truth is that the committee fell with the last session of Congress. It 
is a resolution offered by myself; and so much of it as relates to the 
discharge of the committee, perhaps, should be omitted, inasmuch as 
the committee were discharged anyhow by operation of law. There 
will be no objection to that. 

The VICE-PRESIDENT. The resolution will be so modified, if 
there is no objection. 

The resolution, as modified, was read, as follows: 

Resolved, That the charges made and referred to a select committee of the Senate 
at the last Congress for investigation, affecting the official character and conduct 

. of Hon. POWELL CLAYTON, are not sustained. 

Mr. WRIGHT. I came to the Senate this morning expecting that 
we should proceed with the Caldwell case. As I have already stated, 
my anxiety to get this case before the Senate was only for the pur- 
pose of having the case before it, and with no intention of pressing it 
at this time. 

It will be observed that the resolution which is before the Senate 
does not invoke any affirmative action; and my purpose has been, if 
a resolution shall be offered by any person invoking the action of the 
Senate, to hear from the person who might present such resolution, 
before saying anything to the Senate myself. I have said also that I 
am not at this time in a condition to proceed with the discussion, or 
at least to open the discussion, if that would be proper or would be 
er at the hands of the majority of the committee. Upon con- 
sultation with the member of the committee who agrees with me on 
this subject, we have not deemed that at our hands it was necessary 
that we should open the discussion, or say anything in support of 
the resolution. As I am assured from what has been said here that 
the Senate is perhaps not prepared to proceed with the investigation 
to-day, unless the Senator from Georgia shall be disposed to proceed, 
I think it were better perhaps that we go into executive session 
and come here prepared to-morrow morning to proceed with the case. 

Mr. SHERMAN. Let the report be read. 

Mr. WRIGHT. It is suggested that the report be read, so as to get 
the facts before the Senate. I will then send the report to the desk. 

Mr. STEWART. Let the report be read, and if no one wants to 
talk we can vote. 

The VICE-PRESIDENT. The pepes will be read. 

Mr. WRIGHT. Before the clerk shall commence reading the report, 
I desire to say that he will find some difficulty, perhaps, in view of 
the manner the report is printed, in Gabngvening between the par- 
tial report and the report which was e by the majority of the 
committee and known as the final report. 

The chief clerk read the following report, submitted by Mr. WRIGHT 
February 26, 1873: 

The select to whom was assi the 0 ring into 
eee eee dep 
A Arkansas, have had the same under consideration, submit the following 


On the 10th of Juno last e e what they denominated and which was 
accepted as a partial report, which they here incorporate to avoid repetition, and 
560 — oop usion at which they have finally arrived may be the more readily 
unders' $ 


Mr. MORRILL, of Maine, on behalf of the chairman, Mr, WRIGHT, of Iowa, from 
the committee to inquire into certain allegations against Hon. POWELL CLAYTON, 
submitted the following report: 

“The special committee upon whom was imposed the duty 
charges against Hon. POWELL CLAYTON, a member of this 
following partial report: 

“On the 9th of January, 1872, Mr. Scorr, from the joint select committee to 
inquire into the condition of the late insurrectionary States, &c., reported te the 
Senate that in the prosecution of their inquiries the testimony of cortain witnesses 
(Edward Wheeler and William G. Whipple, of Arkansas) ‘ tended to impeach the 
official character aud conduct of a member of this body, but as they held that ‘the 
sulject-matter to which said testimony related did not come wit: the limits of 
the investigation they were directed to make,’ they declined to hear other wit- 
neases, and thereupon adopted the following resolution: 

“Resolved, That the committee Ry ay the terrae: sakon before the commit- 
tee affecting Senator CLAYTON and Mr. Ed a Representative from Arkan- 
sas, to the Senate and House of 5 with a recommendation that each 
House take such action as it may deem propor. 


investigating certain, 
, beg porse sesbentt the 


»The testimony of Wheeler and Whipple, referred to in the report and resolu- 


tion, they also reported to the Senate for such action as might be deemed advis- 
able, on the same day the Senate 5 the 8 resolution: 

Resolved, That the report of the committee and the testi ö 
referred to a special committee of three, with power to send for persons papers 
to investigate and report upon the charges therein contained against Hon. POWELL 
CC conferred, 

“ Pursuan © command oi reso! an 
bth po nean met, on the 18th day of January, and entered upon the —— 

t uties. 
aoa 8 sere them and asked leave 5 
was tted to do so, 1 

F111 
we n as by co w mest was an ass 
counsel Hon. Thomas M. Bowen 2 John Kcciure, of Arkansas. 

“ Witnesses were subpœnaed from time to time, upon the request of the es 
and as the committee deemed necessary. It is proper to state that the 
demanded the attendance of many other witnesses, which demand was 
but not until the committee were th satisfied that they were 00 
the essential facts touching the matters submitted for their i 8 They, 

m the date last named until and including the 14 


each 


was insisted that this state of case could not be see es wart no event could such 
testimony be admissible under the resolution of the and the matter sub- 
mitted for our investigation; but, in view of the possibility of its being so held, they 
submitted their testimony to meet the case su by prosecution. 


might maly establish, and as witnesses were in man; great 
distance and anxious to leave, we deemed it better to take the testimony, leaving the 
nestion of its ultimate relevan 


of very many of the witnesses, to enable us 
not competent in view of the issues made. 
“This work, to some extent, remains unperformed. It could not well be otber- 
wise when we refer to the time the testimony closed and the other and constant 
duties pressing upon each member of the committee. As the session is 2 
to a close, however, and we hold it but the plainest justice to a member of s 
2 that it should at least be known what was the general result of our investis 
tion, we have deemed it best to submit the same to the Senate. Wo say this is 
ue him, the Senate, and the country, and shall assume that this will be 
as true by all without entering into argument in support of a Ng iy rer 80 n. 
eq 


The charges affect the standing and influence of one who has 


and responsibility of any other member of this body before the country and his 
Sp y eee . If not sustained, it is eminently proper that he should be relieved, 
sus 


, then the Senate owes it to itself, its own dignity, its own eid sed 
own self-respect, that he should be removed, and the people of Arkansas have 
upon this floor one who may be their fit, proper, and chosen representative. 

Thus im d influenced, though unable, for reasons above stated, to 
arrange the testimony and re; back such parts as they hold to be proper and 
relevant, and yet able to reach a conclasion, to them satisfactory, from recol, 
lection of the evidence at the time it was being submitted, and their subsequent ex; 
amination—we say, thus impressed, we have deemed it our duty to submit this 
partial rt, reserving the tigaia a time when the of other duties 
shall not be so greats to submit with the testimony a fw and final report. 

“If it should be asked, Why not now submit all the testimony! we answer, 
First, because we know that much of it can haye no possible bearing npon the 
question before us and the Senate, and its publication would involve a large and 
most unnecessary expense. Secondly, no useful end is to be ed by giving to the 
country a mass of testimony which only serves to show the bitterness of personal 
feeling existing between those prosecuting and their friends on one side, and the 
party pic ye 15 ne penaa oe ve sree which ast a birth — the 5 5 ve op- 

sing tical factions, ken an ê 1088 
opposing them; which wonld only tend 10 el ens Aatuld — tho 
citizens of the State where th 


do not propose to be the instrument of a purpose. 
pata = that Senate should not and will 
not len 


manner tends to elucidate the real question before and which, if published, 
while it might gratify the malevolence of ope not — pervs any 
useful end. It would be worse than waste paper. 

We therefore submit this report, at present withholding the testimony, recom- 
mending that notion shall be delayed until we are able to more 8 araona 
the immense record before ja Pp id essed it in a form which will enable the Se: 
to act with greater safety and in nee, 

“And now, having stated something of the work performed and the grounds 
which seem to us to justify the course we come to the consideration of 
those matters which were submitted for our in tion and a statement of the 
conclusion reached. In doing this it seems to be eminently proper, and, indeed, 
logically necessary, to ascertain and settle the natare and scope of the charges 
made and the powers of the committee under the order of reference, 

“It will be seen that the report of the committee, which led to the present 
inquiry, states that tho testimony submitted to them tended to impeach the official 


character and conduct of Senator CLAYTON. The resolution under which this com- 

mittee is acting directs that ths report of Mr. SCOTT and the accom: ng tmon 

be referred, with power to send for persons and pepers, to investiga charges 
0 Te 


therein contained. We therefore necessarily go port thns referred, in the 
first instance tosee what the charges are. t here we find nothing, for it is only 
stated generally that the testimony before them tended to im th l 
character and conduct of Senator CLAYTON. All thatisof 0 
or in this language is, that the charge related to his o; character and conduct. 
This of course must mean his official character and conduct as a Senator. With 
his official acts in other positions we have nothing to do, ex 
upon his office as Senator. To illustrate; he was governor rkan- 
sas up to the time of his election asa member of this body. Now, whether his 
conduct and character in the gubernatorial office were such as to merit condemna- 
tion or praise, whether his administration of that office was honest or dishonest, 
wise or unwise, corrupt or otherwise, is a matter of no moment whatever, except 
as it may bear, in some legitimate manner, upon his conduct and character in h 


present position. 

“ Assuming for the powst that our in are limited to matters subsequent 
to his election, not, of course, rejecting antecedents, so far as they reflect 
light upon subsequent acts, wo are led to inquire what these are; and here we are 
remitted to the testimony of Wheoler and Whipple, for as there are no specific 
charges in the report i „the testimony of these witnesset must alone stand in 
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the place of charges, the information, or indictment. Than this few things conld 
be more indefinite or unsatisfactory, Withont, by any means, conceding t any 
t ne should be held to answer charges thus made, so entirely wanting in everything 
approximating conciseness, clearness, or definiteness, we advert very briefly to 
somo matters to which these witnesses most vaguely refer. 

„First. It is suggested rather than strongly claimed that Senator CLAYTON was 
indicted by the grand jury of the United States circuit court for Arkansas, in 
April, 1871, for a violation of the twenty-second section of the enforcement act, (16 
Stat. at Large, p. 145,) in granting a certificate of election, as governor, to General 
John Edwards, showing his election as a member of the House of resentatives 
in the Congress of the United States, The facts in connection with the issuing of 
this certificate will come under review in a subsequent pas of this report, and wo 
content ourselves at present with stating conclusions. And, first, the more fludin 
of the indictment would not of course so tend to impeach his official character an 
conduct, nor of. course actually impeach it, as to demand action at the hands of the 
Senate. In the next place, if such finding possessed any significance, it would lose 
it all, where, as the testimony and the record hore conclusively show, he was dis- 
charged therefrom by the judgment of the court at a subsequent term, (in October 
lust, under a demurrer to tho indictment; not for any formal or technical defect, 
bat upon the broad and substantive ground, to state it briefly, that the governor of 
a State is not an ‘oiticer of election,’ within the meaning of said election. This 
being so, by the judgment of the court he stood acquitted and discharged of course 
of all legal wrong. Then, it an oficer, aud tho act was not fraudulent—that is, if 
he did not ‘fraudulently make any false certiticate’-—there was no criminal liability, 
and if there was no corrupt conduct or fraudulent act in this connection, it is sub- 
mitted that all inquiry in direction may be dismissed. But more of this here- 


In the second place it is suggested, again most veguely it cannot be conceded 
to have the dignity of a specifie ch that he, by himself or friends, tampered 
with the jury finding the indictment, Senator CLAYTON was in Washington 
City at the time the indictment was found, and there is scarcely a scintilla of evi- 
dence that he had knowledge that such a thing was contemplated or threatened. 
‘There is certainly no pretense of proof that he, by hi „or others acting for 
him, or at his ‘nstance or request, made even the least attempt to influence the 
action of the grand jury nting the indictment, and least of all would it be 
claimed that is dpe, was one by himself, or any one ever so remotely connected 
with him, which could by bility be regarded as either criminally or morally 
wrong. And when we add that it is worse than the sheerest pretense that any- 
thing there a was in the least connected with his official conduct or char- 
acter, we dismiss this part of the case. 

In the 1 it is attempted to be shown that he 23 used his official 
2 and influence as Senator to procure the removal of the witness Whipple 

rom his office of district attorney, and General Catterson as marshal of the district 
of Arkansas. Whipple was district attorney and Catterson marshal at the time of 
finding the indictment. Toth these gentlemen had been more or less active in 
their opposition to Senator CLAN s election to the Senate, through a contest 
almost unprecedented in its bitterness, whether viewed politically or personally. 
This yan paroni true of Colonel * Senator CLAYTON may have been 
infiuenced, and doubtless was, not à little, in his efforts to procure their removal b; 
their known opposition to him, as also by what he esteemed their unwarran 
course in connection with the procurement of the indictment. 

“Tt is not material to inquire whether there was anything in their conduct 
touching the latter matter to warrant his feelings and judgment, since he did no 
more than what other Senators are 8 the it of doing, touching the 
displacement of their enemies and the appointment of their friends. That the 
action of these parties, in connection with the indictment, was not the moring 

ir 


“once, appealed to b 
re-instatement, an 


od to, others; an act which, if oe us tending to im- 
duet, would be eq! 


mais: arises: What have we to do with 
lut 


are acting directs us to investigate the therein contain t Senator 
CLAYTON as a member of this body, Now, giving to the record a fair and just con- 
struction, have we anything to do with his election or the circumstances con- 


nected therewith! Upon this subject at least one member of the committee enter- 
tains the gravest doubts. The argument suggesting and supporting these doubts 


to the subject-matter referred to a committee, the rule is that they 
are not at liberty.to entertain any proposition or go into any inquiry which does 
not come within the direct purpose for which the committee was ap ted, as 
expressly or clearly implied in the authority conferred upon it, or which is not 
grounded upon some paper which is referred to the consideration of the committee. 
(Cushing's Law and Practice of Legislative Assemblies, ss. 1906.) This is upon 
the clear principle that a committee, ee a creature of the body giving it life, 
is bound by, and is not at liberty to E 55 from, the order of reference. If any 
other rule were adopted, and it could depart from the order of reference, all busi- 
noss would, of course, be at an end, and endless confusion and contests between 
tho body and the committee would ensue, (ss. 1907.) 

Now, it is s ted that, inasmuch as the report of the joint select committee, 
by Mr. Scov, sey dese alone to testimony tending to impeach the official charac- 
ter and cor/luct of Senator CLAYTON, the order of reference took in and contem- 
plated suça matters alone, and that the resolution raising this committee must 
be construed in the light of that report, and the subject-matter of ing be thus 
limited; and hence, when it is directed that the committee shall investigate the 
charges contained in said report, (including the testimony of Wheeler and Whip- 
ple,) it was intended to cover and include only those bearing upon such official con- 
duct and character; for in that report there is nothing said about fraud or iDegatity 
in his election. But here it is, perbaps, answered that the proposed inq 2 05 

nded upon the paper (the testimony aforesaid) referred for our consideration. 
‘Lo this the reply is, true, but that paper must openge construed as referring 
to such charges only as relate to or are eee th the principal 7 get 8 that 
is, official conduct or character. If not, why did the committee omit ference 
to his election and the circumstances g arana the same? The answer is, they 
had power and authority themselves to inquire into all matters bearing upon the 
state of affairs in the te, including frauds in elections, but not to such as bore 
upon the conduct of a member of the Senate or House after his election. 


„Conceding, however, that this view limits the inquiry unjustly, let us look at 
the charges themselves. And here the already puters $ 


ishes us to brevity, and especially so as, when the testimony 
e up, it w e es devnand a lar, 
part of the case suggests two inquiries: first, 


length of this report admon- 
be finally 
go ere. of our attention. This 
as to matters occurring antecedent 


to the assembling of the general assembly which clected Senator CLAYTON; sec- 
ondly, those immediately leading to and connected therewith. 

“Upon the first we are not disposed to enter, Our warrant for this is found in 
the e obtaining and the nature of the testimony, or rather the absence of 
it. It seems to us that upon principle we cannot enter npon the numberless ingui- 
ries which would always be suggested in cases of this character preceding the elec- 
tion of the members whose duty it is to elect a Senator, unless such conduct and 
transactions clearly relate to and bear immediately upon the alleged frands con- 
nected with such Senator's clection. Not only so, but it would seem that they 
must so color the transaction of the final election of the Senator as to lead to 
the conclusion that but fur them the result would have been different. ‘Thus, 
suppose Senator CLAYTON used reprehensible means with the hope of securing the 
election of some member or members in one or more 2p arasa such persons were 
either not elected or failed to vote for him, or, if voting for „ he had a clear ma- 
jority outside of those improperly elected, would any one say or claim that his 
seat could be declared vacant? Or suppose, as in the case before us, that tho two 
houses of the Arkansas legislatare, being the judges of tho election, qualification, 
and return of their own members, have heard and investigated all alleged frauds 
and given the mem their seats, can this committee or the Senate go back of 
that action, and in this inquiry, whether treating it as a proceeding direct or col- 
lateral, say that such members were improperly elected, returned y the use of 
corrupt means, even if originating with Senator CLAYTON himself, and that tbere- 
fore he was not legally elected The statement of such propositions furnishes its 
own answer. Neither legally nor logically could it be claimed that this committeo 
would be called upon to go into a fleld so boundless, and which, when explored, 
would throw no legitimate light upon the controversy before us. And, therefore, 
we now incline to the 1 that all the testimony bearing upon the transactions 
before the assembling of the legislature, except as it is connected with and gives 
color to the election of Senator, except as it tends to show that it was brought 
about by fraudulent and corrapt means then used, may be dismissed. A large 

rtion of the testimony is of this character. As we read the record, Senator 

JLAYTON received a clear majority in each branch of the general assembly, outside 
of those claimed to be thus frandulently elected, and some of those whose elections 
are thus assailed voted against him, and this alone is all that need be stated upon 
this subject. The efforts in this direction have been most extraordinary, the 
statements of numberless persons having been introduced upon the theory that, 
as they were friends of Senator CLAYTOX, friendly to his election and pete 
themselves in his behalf, so there was a so-called conspiracy, and what ull and 
each of said conspirators said would bind all. To admit that a conspiracy has 
been shown in any legal sense would be to set at defiance all the rules of law gov- 
erning in such cases, and make every candidate, in a bitter and protracted contest 
of this character, responsible for all that was said and dono by all his friends, the 
foolish and the discreet, the good and the bad, the honest and the onest, alike.’ 
While we would do nothing to encourage frand or to shield from responsibility any 
one seeking official position, and especially a position so high as a seat in this y, 
wo would not enter a field of mere pinera drees and adopt a rule which is the most 
doubtful in theory and finds no support in practice or precedent, 

“Tt only remains to ae into the alleged frauds connected with the election. 
And here the 2 f not only one, is that Senator (then Governor) CLAYTON 
issued to Hon. John Edwards a certificate of election to the House of Representa- 


assembly. If this e is not ntained, wo hazard but vory little in saying 
that there is nothing left of this case. And a very brief statement will show how 
utter! udless it is in fact. 


“With the question wether Edwards was or was not in fact elected we have 
nothing to do. He was accepted and recognized as the democratic candidate for 
Congress, his competitor being Hon. Thomas Boles. Governor CLAYTON supported 
Boles in that election by his voice and influence, At one time there were two re- 
publican candidates in the district for Congress, (Judge Boles and Judge Searles.) 
Through the influence of Governor CLAYTON and his friends, Judge Searles was in- 
duced to withdraw, leaving the field to Judge Boles, and this, too, notwithstand- 
15 udge Searles was recognized as the more pronounced friend of the governar. 

t the object was to promote harmony and secure ultimate political success 
seems to be fairly well established. 

“In Pulaski County especially the republican party was rat rg one side being the 
warm and devoted friends of Governor CLAYTON, the other his bitter enemies. To 
some extent this state of things obtained in other Besar of the State. At the elec- 
tion in this county in eee in the city of Little Rook, it was alleged 
that certain frauds in whereby illegal yotes were cast for Boles, or if the 
votes were not illegal they were received and counted b jadges selected without 
authority of law, and that their action was both illegal and i „ Into all 
these matters we do not to enter, as our in this connection is to 
state some facts generally, and then leave 1 858 of the case, 

By the statute of Arkansas it is the duty of the secretary of state, in the pres- 
ence of the governor, within thirty days after the time allowed for making the 
returns of the election, if the returns are all received, to cast up and arrange tho 
votes from the several counties for member of Congress; and of the governor, 
immediately thereafter, to issue his proclamation declaring the person having the 
iness number of votes to be duly elected, and he is also required to grant a cer- 
tificate under the seal of the State to the person so elected. 

From the returns made to the office of the secretary of state there was no ques- 
tion as to the result. Boles was clearly elected. The duty of the governor under 
the law is ministerial, not judicial, By strict law he bas no power to reject votes, 
nor to direct the 5 those returned by othor than 27 . officers, In 
this case, however, it was brought to his attention that frauds been perpetrated, 
or, at least, i ties had intervened, which should be examiued into, In our 
opinion, under the law he had no power to enter upon such an inquiry; nor do we 
understand that he did. 

A caso 3 in the supreme court of the State involving the legality of 
the returns made from certain wards in the city of Little Rock and some precincts 
in the county, the determination of which was regarded important in settling 
whether Boles or Edwards was elected to Congress. The governor de ed to 
wait, and did wait, thatdecision. The same question was brought to the attention 
of the legislature and referred to a committee, and he declared his purpose to 
await that action. In the wards referred to two polls were opened, one by judges 
selected by the by. rs, the other by the 1 9 appointed or o n, 
At the first the votes were almost unanimou: or Boles, at the other very largely 
for Edwards. Counting the first and exclu L second, Boles was undoub 
edly elected; if the latter were counted and the first excluded, and excluding votes 
for Boles in some other places, which it was claimed were fraudulent, then it was 
insisted that Edwards was elected. 

By the decision of the 1 gow court and the report of the committee in the 


egi 
legal ones, and following these decisions in part the governor 
to wards. In s s 


As to the returns and the election, there was intense excitement, Factions 
were arrayed against each other, and each g frauds without stint upon the 
other. If Governor CLAYTON mistook his duty, it was, at least, quite as much on 
the side of law and order as to have acted without in m and in 
of the action of the other co-ordinate departments of the’ government, it 
is said—this is the effort from the testimony—that the julges and legislature were 
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actuated by base, unworthy, and corrupt motives; that they were all moved by 
him and in his interest, we can only auswer that a charge so serious is neither 

robable nor reasonable. It would certainly require the very strongest proof to 
Justify us in 9 a amer ck so sweeping, affecting, as it would, almost the le- 
ro validity of the en acts of its officers, legislative, executive, and ju- 


„But this is not all. General Edwards was given the certificate on the 20th 
of February, 1871. Governor CLAYTON was not elected until the 15th of Mareh. 
True, he was elected at what is known as his first election, on the 11th of Janu- 
ary, 1871. But this election he declined. He holda his place now under the second 
election. At this but one democrat (and he of doubtful political status) in the 
house voted for him, and he swears most positively that his vote was not infiu- 
enced by the Edwards matter in the least. In the senate, if any voted for him, 
he had, without counting them, a clear majority of all, and as to those voting for him, 
Wess there e eee that they cared anything more for Edwards than Boles, 


appears, 
„First. That CLAYTON was the political friend of Boles and favored his election. 
“Secondly. That in 83 certificate he aes what seemed to be, and 
reason to believe to be, his duty, in following the decision of the 
SOSIS NARS AOAIE A OALA malls ia’ execelbling th to 
v. pro a corrup ve in exercising the power 
legality ot the returns is shown. 10 
wards the certificate before he was elected the second time, 
at least, a contingent purpose of remaining in the ofice 


of rnor, 

a . There was no necessity for a n with the democrats in the legisla- 
ture, for they were but too willing; being in the minority and without hope of being 
able to elect one of their own political friends, in view of what they considered to 
be their wrongs and the wrongs of their friends at the hands of the governor, we 
say they were but too willing to have him elected to the Senate, and thus secure 
his resignation as governor, trusting and believing that a change could not possi- 
bly be worse for them. 

“Sixthly. He did not receive any votes under any such agreement, and, least of all, 
any number sufiicient to influence the result. And hence we conclude that nothing 
can be plainer or more manifest than that this charge is totally and entirely unsus- 


tained. 

“Something is said in the testimony of Whipple about railroad subsidies and 
bonds, and the action of Governor CLAYTON in that connection. This relates rather 
to his action as ernor, with which we have nothing to do, than to the senatorial 
election. So it is attempted to show or start the t that he procured the resig- 
nation of White as secretary of state, and sopana ohnson, the lieutenant-gov- 
ernor, to the placo made vacant by White ; the election of Hadley as president 
of the sonate—all in pursuance of a corrupt cally, e by which he was to be 

Ə stroke was a bold and most 
Governor Clayton had said to his friends, from the stump and 
elsewhere, that, while he was a candidate for the Senate and was desirons of suc- 
cess, he would never take an election and leave the State administration in the 
hands of Lieutenant Governor Johnson. He was elected Senator in January, and 
an effort was then being made in the courts to remove the lieutenant-governor. 
This was unsuccessful, and Governor CLAYTON declined the office of Senator. At 
the first election several of the democratic members voted for him for reasons al- 
ready stated. At this time and for weeks all were excited: the members 
were Beving the legislature to break a quorum; crimination and recrimination 
were the order of the day, and each party was straggling for e Every- 
thing was in disorder and confusion. The result no man could tell. At times they 
were apparently on the eve of an outbreak, if not of revolution, Then it was that 
White — his office of secretary of state. He was the friend of Governor CLAY- 
TON, but ap; tly not more than of the other side—wanted to and was willing to 
serve him. Johnson was willing to take that 
governor, and he was accordingly appointed. Hadley was elected presiding officer 
of the senate ; CLAYTON was made Senator and Hadley became governor, 

“Tf in all these changes there was nothing corrupt m the part of Governor 
CLAYTON, then they are as harmless, so far as this investigation is concerned, as if 
they had occurred years before, or in another State, and without his suggestion or 
knowledge. The only testimony which tends to show anything of the kind is that 
of White, who swears that months afterward he received some money through Sen- 
ator CLAYTON, buthe explains what it was for, and states positively that it was not 
in consideration of his vacating the office of secretary of state. 

“ But, without more, we here leave the case, In our opinion the c 8, if such 
they can be called, are not sustained. The testimony fails to impeach the Sena- 

's official conduct or character. All which we shall take occasion to show by a 
fuller reference to the testimony and record, when other duties will permit, and it 
may be the A rugat ie the Senate to receive tho same. 


“ Respectfully submitted. 


and vacate that of lieutenant 


“GEO. G. WRIGHT. 


I concur in the foregoing, as touching the testimony which ‘tends to impeach 
the official character and conduct of a member of the United States Senate,’ re- 
serving a recurrence to the mass of testimony when opportunity offers for a full 


report, 
“LOT M. MORRILL.” 


Referring to the testimony of Wheeler and Whipple they extract the following 
as constituting the charges (if such they can be called) upon which this investiga- 
tion was instituted: 


CERTIFICATE TO EDWARDS, 


zi Extract from the testimony of Edward Wheeler. 
“Examined by Mr. BLAIR: 


„Question. What was the reason assigned for CLAYTON acting as he did? 
“ Answer. It was generally regarded that he expected, by supporting Edwards, 
to gain some democratic votes in the ture for United States Senator. 
5 — That it was for his own interest, and to secure his own election as 
nator 


“ Answer. It was so understood ; yes, sir. 


veloped in the investigation made in the Boles and Edwards contested election 


case.” 
Byte from the testimony of William G. Whipple. 
“ Exami y Mr, BLAIR: 


Question. What was the motive of the governor in giving this certificate to a 
mupu who was not elected ? 

“ Answer. Of course it is very hard to tell what his motive was. It is generally 
understood that it was done in pursuance of a trade, 

85 tion. Of a trade 

“ Answer. Yes, sir; that is the general understanding. 

“Question. What was the trade? 


Answer. That the democratic members of the legislature should support him 
for the Senate of the United States. 

22 Did they do it? 

" Answer, Yes, sir; they did. 

“Question. And the governor carried ont Depe of the bargain? 

Answer. Yes, sir; it seems very plain that he did that. 

“Examined by the CHAIRMAN, (Mr. Scott :) 

Question. There was a majority of republicans in the legislature that elected 
Governor CLAYTON to the United States Senate 1 cgis 

Answer. Yes, sir. 

„Question. And when these two divisions came into conflict in regard to electing 
a United States Senator, * say the CLAYTON men entered into a corrupt combina- 
tion with the democrats, by which the democrats agreed to vote for Governor ULAY“ 
TON for the Senate of the United States, in consideration of Governor CLAYTON giv- 
ing a cortificate of election to the democratic candidate for Congress in the third 
con onal district of the State? 

„Answer. That is believed by many 1 

$ eee You have already stated that here as the gonera! belief in the State ? 

„Answer. Yes, sir. F 

k Nee Is that your belief? 

“ Answer. Well, it is my belief that CLAYTON mado some trade with the demo- 
crats. Precisely what were the terms of the trade I would not undertake to say. 

„Question. You have already 25 it in that form in your testimony. I want to 
understand if that is your belief 

„Answer. I do not think I put it in exactly that form. 

= eenen; Yon stated that to be the general belief. 

“ Answer. I think it is the general of. 

„Quest ion. Do you include yourself among those who entertain that belief“ 

5 Well, I have reason to believe it, and I know of no reason why it is 
no e." 


ELECTION TO THE SENATE. 
Extract from the testimony of William G, Whipple. 
“Examined by Mr. BLAIR: 


„Question. What condition of affuirs in Pulaski County was disclosed by the 
investigation, so far as it went ? 

Answer. There were shown many instances of fraudulent registration; parties 
who were not voters were awarded certificates by the registrars: there were many 
cases of parties registered in the wrong ward the city or the wrong precinct 
in the county. For instance, would paui themselves in the Second ward 
to be registered, and would be registered in Big Rock Township. There were 
many instances of that kind, where parties were registered in the wrong places. 

„Question. In whose interest were these frauds perpetrated ? 

— 3 of shar waa known — 9 paniy pays 

“ Question. For the purpose of electing men who would support him for Senator 
of the United States! 

“Answer. Yes, sir; and in many cases to defeat the republican candidates, 

„Question. Who would not vote for him for Senator“ 

“Anawer. Who would not pledge themselves to support him for the United 
States Senate, That was the case in Pulaski County, where the CLAYTON vote was 
understood to have been thrown to secure the election of democratic candidates 
for the legislature as against the republican cand! because the former wero 
expected to be es CLAYTON and the latter were not. 

Question. Did they support him . 

“Answer. They did support him; yes, sir; they voted for him for United States 


or. 
2 e ge As I understand, Governor CLAYTON was electod Senator, and declined 
to accept 

“Answer. Yes, sir. 

„Question. What was his reason for declining to accept when first elected t 

“Answer. What reason did he assign t 

Question. Yes, 

“Answer. The reason he assi 
in Arkansas required that he s 
oral understanding at all. 

“ Question. What was the general EENE T log the subject t 

“Answer. The general understanding was, that he declined the clection to the 
United States Senate because, if he went to the Senate at that time, he could not 
leave the government of the State in the hands of his friends. 

„Question. Who would have been governor if he had not declined to go to the 
Senate at that time f 

“Answer. The lieutenant-governor, James M. Johnson. 

Question. Was he a friend of CLAYTON } 

“Answer. He was nota friend of CLAYTON at that time; he was a republican. 

Question. How did CLAYTON subsequently arrange that, when elected the second 


time 

Answer. On the eve of the second election, I think the day before, Lieutenant- 
Governor Johnson resigned his office as lieutenant-governor, and was appoiuted 
secretary of state by Governor CLAYTON, Secretary ite, the previous secretary, 
having resigned. Thereupon, Senator Hadley was elected president pro tempore 
of the senate, and became 5 of the State upon tho election of Gov- 
ernor CLAYTON to the United 8 Senate. 

“ Question. He is understood to be a friend of CLAYTON? 

“ Answer. Governor Hadley! 

„Question. Yes. 

“Answer. Yes, sir; he is understood to be a CLAYTON man, out and out. 


INDICTMENT. 
Extract from the testimony of Edward Wheeler. 
By Mr. BLAIR: 

„Question. Were you a member of the grand jury of the United States court 
last spring ! 

“Answer. Yes, sir; and its foreman. 

„Question. When was the session of that court held? 

“Answer, It commenced on the 10th of April last. 

Question. Were any indictments found by that grand jury under the act of 
Con known as the ‘ enforcement act!“ 

y inadai Yes, sir; there were several fonnd. 

“Question. Against whom! Who were indicted! 

“Answer. There were six or seven different parties indicted in Hot Sprin 
County; judges, and clerks of elections, and registrars; also some six or seven iu 
Sa mint for frauds in elections; and Governor CLAYTON, of Pulaski County, 
was indicted. 

“ Question. What was the offense for which Governor CLAYTON was indicted, 
and what was the evidence upon which he was indicted ! 

“Answer. The evidence was eutirely documentary, being the returns in tho office 
of the secretary of state. The witnesses were the cx-secretary of state and the 
deputy secretary of state. They brought the returns, or a lar statement of 
them sworn to, and laid it before the grand jury. 

“Question. Those returns were of what n, and in what counties? 

“Answer. In the election for members of the Forty-second Congress, and in tho 
counties composing tho third congressional district of the State of Arkansas, I 
‘lo not now remember all of the counties by name. It is the district in which the 


ad was that the interests of the republican party 
uld remain governor. But that was not the gen- 


172 CONGRESSIONAL RECORD. 


Marcu 24, 


OE ROS te Race ORE c counties of the third con- 
nal distri 
$ What was the action of Governor CLAYTON that led to his indictment! 
y wer. The first I, or any member of FFF 
ter was the bringing of the case to our attention e district attorney ; he came 
to me with a list of witnesses, three in number, which he wished to have sul 
naed. He said the case had been called to his notice, and he wanted it brought 
secretary the deputy secretary „FFT 
of state, jeput; o! wa © person 
to whom the certificate of election for ngress had been given by Governor CLAY- 
TON. It was claimed that Governor CLAYTON had violated panna sections of the 
the certificate to General Ed 


of eee the governor, stating that, according to the returns on file 
in the office of the secret: sato General Edwards had been elected. But the re- 
turns, as exhibited to us, showed that Judge Boles was elected by some 2,130 votes, 
T think 5 was, on the Lal vota, counting ! votes at both polls. There were alle- 


tians o on both sides. But giving the governor the benefit of every doubt, 

e least jority for Ju Boles, that we could ont, was some eight or 
nine h 23 exact That was according to the returns 
shown to us; and D indictment was found. 


Question. 5 © act, was the indictment found ? 


act—tbe one provid that if any officer shall issue a fraudulent certificate of elec- 
tion to any party, he 
Again: 
„Question. And the a jury found that that was a fraudulent certificate? 
“Answer. They found that proclamation of 8 issuing the certi- 
ficate of election to Edwards, was not in accordance with the returns in the office 
of the secretary of state as laid before us. 


“ By the CHAIRMAN: 
„Question. What was the specific offense with which the governor was charged ? 
„Answer. I think the district attorney, who is in this city, has SOPE the in- 
dictment, and he can probably explain these matters much better than I can.” 


Again: 
Question. The other case of indictment you have referred to is one against 
Governor Clayton, for giving the certificate you have read ? 
„Answer. For furnis ing a certificate of election to John Edwards. 
“Question. The State law, you say, makes the governor the canvasser of the 
returns? 
us 


* wer. It makes it the duty of the governor, within days after the 
* — to make a canvass of the votes, make — — teat o certificates 
0 jon. 


~ Question. In the 3 of that duty is the secretary of state associated 
with him in any capacity which would invest him with authority to decide, or 
does the governor merely consult him? 

“ Answer. His duty is merely clerical; the governor is the canvassing officer 
proper. I think the law states that the canvass shall be made by the secretary of 
state in the presence of the governor, and the governor shall, by proclamation, 
announce the result. 

“Qnestion. It makes it the duty of the governor to award the certificate to the 
persons whom he judges to be elected 

“Answer. Yes, sir. 

“ Question. The responsibility of the decision is upon the governor? 

s Question year E the evide: ted, you believed 

as An Was upon mee presen ev 
that the governor had decided wrongfully— ies 

“ Answer. Yes, sir, according to the returns laid before us. 

ef cane: ae a a true bill against him? 

* wer. Yes, sir. 

„Question. And case is now pending for trial in the United States court! 

x wer. Yes, sir.” 


Again: 

„Question. You heard, of course, nothing but the evidence on the part of the 
Government ; there was no defense? 

Answer. Of course there was no defense. 


“Examined by Mr. Poot: 
9 You sought for no facts as explanatory of the governor's action? 
„Answer. No, sir; we knew of nothing; we could get at nothing but the returns, 
„Question. Was any witness sworn before the grand jury other than the secre- 


to the records. 
2 yon In relation to the authenticity and correctness of the report? 
Answer. Yes, sir. And General Edwards was before us as to the correctness 
of a copy of the which had been furnished us. 
Question. And you examined no witnesses outside? 
Answer. No, sir.” 


These witnesses testified more at length before the mo select committee, 
&c.; but the foregoing, it is believed, contains all that is necessary to show the 
precise charges made. They aay ba considered under three heads, to wit, certifi- 
cate to Edwards, election to the Senate, and bargain. 

Withont discussing what would be the effect if any or all these charges were 
sustained, or the p: or power of this body to consider the same, interestin 
and important though such a question might be in a proper case, we proceed a 
28 l our views of the case, as submitted to us, without reac the inqui- 
ry cat 

First, then, disregarding chronological order, we shall consider the matterof the 

t. 

It a that Senator CLAYTON was indicted for the violation of the twenty- 

rtificate of election 


regard to AS Representative or Delegate 1 


person having the highest number of votes to be duly elected, and that he shall 
Break kim a A nadie Oe esl ch thei 5 5 


the election between Boles and Edwards. It also appears that, by the showing 
thus made, Boles, and not Edwards, had a majority of the votes, and was hence 


were 8 to the governor, tending to show that in one of the counties 
(Pulaski) of g con- 
sid wonld ex e number of votes cast for said Boles, and thus elect 
Edwa Abont the same time proceedings were instituted in the supreme court 


polls in some of the wards of the city of Little Rock, ulaski County,) and some pre- 
cincts in this county, were taken a you nce! of by force, violence, and contrary td 
thout right, and other ille; 


ities practiced, and notwithstanding the proper and legal judges also held an o 
tion at —— places, the votes received at the illegal 88 and by the 


such 1 Pe Illegal election, and it was determined adverse to their d 
all this the 


called illegal returns, Boles was stil] elected. This we are not to concede, 
for it seems very clear that there is one method of canvassing the returns, and not 


city of Little Rock, and in certain precincts or townships in the county of Pulaski; 
in all of which the election had been declared illegal by the ea rev aS which 
excluded votes there had been cast for Boles 2,385, which, being deducted from the 
above number, counted for Boles, left him 7,959, and of which excluded yotes there 
had been cast for Edwards 202, which, being deducted from the above number 
counted for bim, left him 8,009; thus showing a majority for Edwards of 50 votes, 

But conceding that Boles was actually elected and hence entitled to the certifi, 
cate, it would by no means follow that this indictment was well founded, nor that 
Senator CLAYTON was consciously and willfully violating his duty or conniving ata 
violation of the law. 

We concede that, in strict law, the functions of the governor, in relation to tha 

roclamation of the result and granting the certificate, were ministerial and not 

Judicia, His duty was simply to declare the result and deliver the certificate 

is election to the 9 have a majority by the canvass thus m. 
He had no power strictly to go behind the canvass and inquire into the all 
frauds; for the returns were to all appearance legal and formal, and the eviden 

was for Congress, if the question was raised of their ill ity, and not fo: 

the executive. But it by no means follows that he was s guilty of the act 
forbidden by the enforcement act, if he did go behind the returns. 

In the first he was not amenable under the statute for this 
in our opinion, be was not an “ officer of any election” within the m of 
statuto. This was expressly so held by the circuit court of the United States fo: 
the district of Arkansas, his honor Judge Dillon best legal attainme of the oleares 


the most incorruptible integrity, and the finest | 
uestion came before him in the indictments, and 
can be no reasonable doubt. 


that 
attention ; denan (enh ya Boles and not Edwards in that election ; that he ex 
epee hott penta 0 
claimed to be a re, 


least some evidence was furnished to him of the all frauds; that the highest 
icial tri eclared 


party may mistak 

so we find in this case that the governor, if an officer of election, did not ac 
fraudulently ; hence was not guilty of the offense charged, and that thus far the 
is nothing to “impeach his o character or conduct as a member of thi 


y- 

Secondly. Alleged frauds leading to and connected with his election as Senator, 
We ing in the second place, into the charge of fraud leading to and con, 
nected with his election as Senator. 

By reference to the eens of Whipple (set out above) it will be seen tha 
this is based upon alleged ulent re; and some 7 — oe FH ee 
2 ryt ee Johnson resigned his office as lieutenant-governor, 

e place o 
and CLAYTON Senator. Than this, few things could be more vaguely stated, so fan 
as the MAENE ee and yet this is all, it is eli 
therein appro: ting a d in this connection. We have sought not to put 
narrow a construction u e languago used, nor have we beon in the least in. 
clined to limit the investigation wit! its even so narrow as the charges here, 
contained under the most liberal construction. And bence, upon the theory of the, 
8 that Senator CLAYTON, with many others, his friends, had cons b; 

e use of unlawful and corrupt means, to secure his election to the Senate, muo. 
testimony was received as to appointments to office, in and preceding th 
conventions which nominated candidates for the ! ture, the issuing of Statd 
bonds to railroad companies, certain influences which it was claimed were brought 
to bear on members of the legislature looking to his election, and other like mat; 
. eee nothing of the was charged or pretended in the testimony re- 

ferred us. 

Of course a most material preliminary inquiry would be to what extent a part: 
thus charged is to be affected by the acts, 8 admissions, pledges, or Atert 
of his friends, and hence the theory was that there was a conspiracy for the pur{ 
pose indicated, and = wos vere or gone by one, in 3 of the com, 
mon purpose, was or done an tu su thesis Govern 
3 was bound by all that eta or done by thaas paies in the ee 


As stated in the “ partial report,” much of the testimony was received upon this 
theory of the prosecution, it being conceded that if the so-called conspiracy 


1873. 


was not established, it was in ory zepant incompetent. Since making that 
report we have carefally examined the te: ony, and feel bound to hold that it 
falls far short of establishing the aleon combination, and hence that a large por- 
tion of the testimony shonld be excluded. We therefore report only such as we 
believe to be competent in this view of its scope and effect. 

We shall be pardoned for stating the fami proposition, that to constitute a 
consp! there must be a combination of two or more, by concerted action, to 
accomp. a criminal or unlawful purpose, or to lish a p notin itself 
criminal or unlawful, by unlawful or criminal means. The conspiracy is the gist 
of the offense, and it is not necessary that any act should be done in pursuance of 
such unlawful agreement. To make the acts or declarations of another evidence 
against the the common design must first be established, and it will 


not do to oan the pa 8 him into the all conspiracy, b 
the admissions of others, without his know! or without at some recogni- 
tion by him of their right to speak for or bind him. 

In this case the purpose to be accomplished was neither criminal nor unlawful. 
The parties confederated, if at all, to accomplish a proper by the use of un- 
lawful or criminal means. And the whole of the case is, to put it in its strongest 


light against Senator CLAYTON, that he is to be bound by all that was said and done 
by his friends and simply because thoy were such, whether at the State capital 
or elsewhere, in_their efforts to secure his election. We do not stop to deter- 
mine whether these acts were or were not illegal, whether they can or cannot in 
all respects be defended ; we only hold that there is no particle of testimony war- 
ranting the conclusion that he ever combined with them to use unlawful or crimi- 
nal means. And if he is to be held responsible for every indiscreet remark made by 
over-zealous 5 inducement, just or otherwise, held out by them to 
members of the legis! for every 3 made use of by political and personal 
friends in the election of the members t io, for the alle: combinations made in 
connection with legislation, for all the alleged frauds in connection with 
registration in some parts of the State, near and remote alike we say, if this be the 

le, few men would want friends in such a contest, or would be safe, however hon- 
est and by ay their own conduct. 

Many things were said and done by friends of Senator CLAYTON which we might 
not approve. Nor would we for a moment reco; any rule which would not 
exact or require the highest integrity and. most orable conduct in contests of 
this character. On the contrary, we would condemn. without reserve, every step, 
ew word, every movement, which would seem to tend to the least d or cor- 
ruption in an election so important; And yet, in view of the duty assiged us, we 
have nothing to do with mere matters of personal propriety, nor are we to de- 
termine whether all the plans, en ad counter-plota of these op g factions 
were in all to be justified by a code of ethics ever so desirable, and 

haps too seldom practiced. We have to do with the practical question, whe! 
Benatar CLAYTON was himself a party to such fraud and corruption as invalidate 
his election or impea h his official character. 

In the whole mass of testimony there is but little to connect him with the vari- 
in their inception and 


that they ao with the knowledge or concurrence of the party char; 
entirely wi 
lates to matters so e Bhim rors or forei, 
ment's attention. One wi 


were compelled to put him under treatment for several days before his testimon 
eoul: Re’ a 35 ot 


gl 
and it seems to us that no tribunal would be justified in condemning any one upon 
the transactions 3 
ator 


Johnson lieutenant-governor. When the former was el to the Senate, 
Johnson was li and would, if the governor accepted the sen- 
atorial m, succeed to the gubernatorial ofice. CLAYTON had pl his 


„and thereupon CLAYTON declined the senatorship. H 
desired to be Senator, and yet determined to maintain his pledge to his friends. 
among his friends and others, an arrangement was 
effected by which White ros (nae Johuson was appointed by CLAYTON in his 
place as secretary of state, and then Hadley was made 9 of the sen- 
ate, and, upon CLAYTON’s election again to the Senate, which followed soon after 
the above ations an ntments, he became governor. Months afterward 
White h Senator CLAYTON, $5,000 in money and $25,000 
in railroad bonds. 


In the resignations and appointment themselves there was nothing wrong. There 
is no testimony that CLAYTON made use of nod al means to bring them about. 
White, who is the only witness who seems to know much about it, says that he 
was a friend of Governor CLAYTON—was anxions for the harmony of the party—had 
he rare expressed his readiness to do anything to bring about quiet and peace; 
that he had for months, because of the condition of his family, expressed his inten- 
tion to resign; that he had some business relations with the opposing faction, 
whicb was in such a sitaation that he knew he must suffer, if, by his resignation, 
Johnson could be got ont of the way; that he did thus suffer, and that this $5,000 
was paid to indemnify him for this loss. He expressly denies that this money or 
his resignation was any part of any corrupt or other improper agreement, or prior 
Peng. ee touching the se election. Tothis view of the transaction, there 
is no t opposing testimony. Who furnished the $5,000 and the bonds is not 
shown, — that they were deposited by Jackson E. Sickles to the credit of 
White, and the certificates of the deposit were sent to him by Senator CLAYTON. 
To conclude that it was paid in pareas of a corrupt agreement, under and by 


which Governor CLAYTON his election, we should have to proceed upon prè- 
sumption in the face of positive statement; and this, too, without any evidence 
that the vote of any member of the legislature was influenced + — at least to his 
advan ; and when, also, it had been demonstrated, more t once, that he 


had at the time a clear Inajorit of both houses of the legislatare. What he 
wauted was not votes, for he , but he wanted such a condition of things as 
that he could take the office and keep faith with his friends. 

By the retiring of White, Johnson wonld go to an office, more desirable in tenure 
and emolument than the one he held, which was apparently sufficient to induce the 
step. The votes of the members of the legislatare did not seem to have been 
involved in the movement, and White was content to see the matter arranged, and 
to retire Ses a position that had become irksome to him. There was no neces- 

connection 


Hadley and White, and that Hadley was deeply interested on his own account 
bringing about White's resignation, for, in that-ovent, the chances were, if in 
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dantly establishes that the Senator, (then 8 from an incor- 
rect view of the law and his duty, nevertheless was carrying out what he had at 


least fair reasons to believe the e f 8 
emn judgment of the 
er touching the uer 


poist upon which he seemed to doubt; and be bat 88 * ent nea pet 
ion. To say that he acted corruptly or fraudulently under 
we would have soe! that not only he bad the fraudulent purpose, but 

gov: 


partments of the State government were corrupt or gov- 
erned by a like fraudulent intent. These charges, as eee to the court and the 
1 ature at least, are too grave to be believed upon this , or in any case 
where the evidence is not of the most conclusive and satisfactory character. 
conclusion should not be based upon mere presumptions—upon the im m of 
witnesses—upon the understanding 3 influenced not a little polit- 
ical aud mal feelings and animosities, And yet, divested of extraneous 
matter, this is all there is of this claim. 

But, going one step further, the charge a from the fact that there is 
not a particle of evidence that any member in either house of the l ture was 
induced to cast his vote in consideration of giving the certificate to Edwards. The 
claim is that he was to receive the votes of tic members in return for his 
action; and yet he received but one vote that can by possibility bo classed among 
the dem (and even his political status is left doubtful.) This person was a 
witness before us, and he says positively that he voted for CLAYTON, but that there 
was no ype pt or ent in consideration thereof, 
to issue the certifi to 
stance in the whole record in the least in conflict with his statement. There is 
therefore absolutely nothing in the least opponi pia 
ana are therefore 2 t to the conclusion, 1 a 

e facts, that there is no disclosed touching charges 
the testimony of Wheeler 2 e before the joint select committee, im- 
peaching the official character and conduct of Senator CLAYTON. We accordingly 
recommend the adoption of the followiug resolution : 

Resolved, That th made and referred to the select committee for inves. 


e an 
tigation affecting the official character and conduct of Hon. POWELL CLAYTON 
ae and that the committee be discharged from their further oon- 
sidera! 


submitted. 
GEO. G. WRIGHT. 
L. M. MORRILL. 


Mr. WRIGHT. I understand it is the wish of the Senator from 
Georgia, who submits the minority report, [Mr. Norwoop,] that it 
shall be read also; but I understand his preference is that it shall 
not be read until to-morrow, and he pro after the minority re- 
port shall be read, to prone his views in support of it. In view of 
the understanding we this morning, having no di ition to press 
this case to-day, if he shall ask that that course be taken, having con- 
ferred with him and understood that he so prefers, I move that the 
Senate now proceed to the consideration of executive business, 


COMMITTEE SERVICE. 


Mr. MORTON. I ask the Senator to withdraw that motion for a 
moment. Thereis one vacancy left on the Committee on Privi 
and Elections, and it is important that it should be filled before the 
Senate adjourns, and I hope it will be, I ask that the Vice-President 
be authorized to make the . 

The VICE-PRESIDENT. no objection be made that order will 
be made, and the Chair will take time to fill the vacancy. 

Mr. THURMAN. Does the Senator from Iowa withdraw his motion 
for the motion of the Senator from Indiana ? 

Mr. WRIGHT. I understood that was disposed of, 

Mr. THURMAN, Not yet. 

Mr. WRIGHT. I understood the Chair to say he would fill the 


vacancy. 

The VICE-PRESIDENT. The Senator from Indiana gave notice 
that there was a vacancy on the Committee on Privileges and Elec- 
tions, and moved that the Chair be authorized to fill it. 

Mr. MORTON. The committee has been inereased to nine, and 
there have been but eight appointments made. 

Mr. THURMAN. I wasnot bere when the committees were formed, 
and I do not know what was the understanding as to who is entitled 
to this ninth member of that committee. I should like to know how 
that matter is, whether the opposition is entitled to that ninth mem- 
ber. The opposition now has two on that committee. Whether the 
opposition are entitled to that ninth member, so as to make it stand six 
to three, or not, I do not know. 

Mr. MORTON. Ido not know what the understanding was about 


it. 

Mr. THURMAN. My understanding was that the minority should 
have as near as ible one-third of the committees, which would 
give us three on that committee. 

4 MORTON. Let it pass over until to-morrow, and we will con- 
sider it. 

Mr. THURMAN. Having said this, I have said all I desire to say; 
aud if the Vice-President finds that it was the understanding tha 
the opposition were to have three members on that committee of nine, 
then I know very well that the Vice-President will appoint one of 
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the opposition on that committee. I have only to say that I do not 
want to be on that committee myself. 

The VICE-PRESIDENT. The question is on the motion of the 
Senator from Indiana, that the vacancy upon the Committee on 
Privileges and Elections be filled by the Chair. ' 

The motion was agreed to nem. con. 


EXECUTIVE SESSION, 


Mr. WRIGHT. I renew my motion. 

The motion was agreed to; and the Senate proceeded to the consid- 
eration of executive business. 

After one hour and fifty-two minutes spent in executive session, the 
doors were re-opened. 

CHARGES AGAINST SENATOR CLAYTON. 

Mr. CAMERON. Mr. President, as the doors are now open, and what 
I say will be put before the public, I desire to state that I was told 
to-day for the first time that an important witness in the case of the 
Senator from Arkansas [Mr. CLAYTON] is a person called McConnell, 
and I learned, too, that he belonged to the State which I have the 
honor in part to represent, He belongs to a vey respectable famil 
there, a family of great ability. Nearly all of them have great tal- 
ents, but sometimes they do not use them for the best Lap sy though 
most of them, I think, do. He is a native, I think, of the town of 
my colleague, But I remember this of him, that he is perhaps the 
most unreliable man that ever was born in the State of Pennsylvania. 
{Laughter.] We have some bad men there, but I do not think any- 
body quite so bad as he. 

I desire only to tell you one or two facts in regard to his conduct. 
Some years ago there was a gentleman, governor of the State of Penn- 
sylvania, who was not icularly my friend, and if I were to mention 
his name you would think he never was my friend, and I ought not to 
defeud him here. But he had, among other good qualities, the quality of 
hospitality. One evening a person came into his house without any in- 
vitation, and made himself exceedingly agreeable to everybody there, 
on the occasion of a party of ladies and gentlemen. He made himself 
so agreeable that he attracted everybody’s attention. After awhile, 
about the time when he cagas to have gone away, he suddenly be- 
came very siek and asked the 3 of the governor's family to 
remain there all night. He remained all night. The next morning 
he was still very sick, and he remained sick for four or five days. 
In the meanwhile he stole the affections of the governor’s daughter, 
and he stole out one evening and got a justice of the to marry 
them. Ofcourse the governor, and especially his excellent wife, were 
terribly shocked that a person of that kind should become a member 
of their family ; buton his return, immediately after the performance 
of the ceremony, he was driven out of the house. The legislature met 
directly afterward. So much wounded in his feelings was the gov- 
ernor that he went to Cuba and remained there until the legislature 
divorced them, and this young man went out into the world again. 
After awhile I heard of him in Philadelphia, and he committed about 
the same sort of act in Philadelphia, in the house of a friend of mine. 

I therefore desire to say now, as I cannot be here to-morrow, that 
I should place no more reliance upon the word of that man than 1 
would upon the word of a man who had been a hundred years in the 
penitentiary, for I think the fellow ought to be there at least half of 
that time, Irefer you now to my colleague for something in regard 
to that person. 

Mr. THURMAN. May I ask my friend, before he takes his seat, 
whether this witness about whom he is speaking is a Pennsylvanian f 

Mr. CAMERON. Iam sorry to say that he is. 

Mr. THURMAN. It is the first unworthy Pennsylvanian I ever 
heard of, in the opinion of the Senator. [Laughter.] 

Mr. CAMERON, And the first I ever knew of. [Laughter. ] 

Mr. ALCORN. I would ask the honorable Senator whether this 
man's father was a good man? 

Mr. CAMERON. I believe his father or his grandfather was a good 
man. I remember one of his uncles once voted for me when I wanted 
a vote very much. [Laughter. J 

Mr. SCOTT. Mr. President, my colleague has referred tome. I do 
not know that I can state anything corroborative of what he has al- 
ready stated, of my personal knowledge, for his knowledge of this 
young gentleman is much more intimate than mine. He may have 
been born in the town in which I reside; I do not know whether he 
was or not; but his ancestry did live there, and were highly respect- 
able people. My impression is that he is a native of another county, 
on the western side of the Alleghanies, Indiana County, to which his 
father removed. 

Mr. CAMERON. I believe my colleagne is right. 

Mr. SCOTT. Ihave not such personal knowledge of this young 
man as my colleague has, owing to the fact that he lived for some 
months, or years perhaps, around the city of Harrisburgh. 

Mr. CAMERON. O, no. . 

Mr. SCOTT. But the reputation which my colleague has given 
him is the one which the public give. I do not know him per- 
sonally at all; I do not know that I ever met him; but I have heard 
of him frequently. His reputation is not an enviable one, no doubt 
about that. 

Mr. SHERMAN. I move that the Senate adjourn. 

The motion was to; and (at four o’clock and thirty-six min- 
na an m.) the Senate adjourned to meet to-morrow at half past ten 
o’ a. m. 


IN THE SENATE. 
TUESDAY, March 25, 1873. 


The Senate met at half past ten o’clock a. m. 
Prayer by Rey. J. P. Newman, D. D). 
The journal of yesterday’s proceedings was read and approved. 


THE CONGRESSIONAL RECORD. 


Mr. ANTHONY. Mr. President, yesterday I reported from the Com- 
mittee on Printing a resolution for printing the CONGRESSIONAL 
RECORD, which was passed. I should have reported it as a resolution 
that had been passed by the Committee on Printing, and that was 
submitted to the Senate for the information and for the judgment of 
the Senate, so that if, informally, any Senators had objection to it, 
they might make it known. pte 8 that, under the act of the last 
session of Congress, this whole subject was referred to the Committee 
on Printing, and that the resolation of the Committee on Printin 
was final upon the subject, although, of course, it would be modifi 
if the Senate disapproved of it in any way. Besides, I have some 
doubt whether, under the general Jaw, it would be competent for the 
Senate alone to pass a resolution of that kind, which requires addi- 
tional printing costing more than $500. I do not deem it necessary, 
however, to move to reconsider the resolution, as its adoption by the 
Senate cannot make it invalid, at any rate. If any Senator thinks 
differently, I have no objection to a motion to reconsider. 


WITHDRAWAL OF PAPERS, 


On motion of Mr. DORSEY, it was 
Ordered, That James H. Carleton have leave to withdraw from the files of the 
Senate his petition and papers. 


EMANCIPATION IN PORTO RICO. 


Mr. MORTON. I move to take from the table the resolutions I sub- 
mitted yesterday, in regard to the abolition of slavery by the Spanish 
republic in Porto Rico. 

The motion was to; and the Senate proceeded to consider 
the following resolutions, submitted yesterday by Mr. Morton: 

Resolved, That the Senate of the United States have received with joy the intelli- 

nee that the republican government of Spain have abolished slavery in the 

d of Porto Rico, and raised the colored leer of that island from the condi- 
tion of slaves to the rights and privileges of citizens of the Spanish republic. 

Resolved, That by this act the people of Spain have given new assurance to the 
world that in establishing republican institutions they are actuated by a 
love of liberty and sincere regard for the natural rights of all men; and t 
be accepted as an omen of the power and perpetuity of the Spani 


The resolutions were adopted. 


ORDER OF BUSINESS, 


The VICE-PRESIDENT. The question now before the Senate is on 
the resolution submitted by the Senator from Iowa [Mr. WRIGHT] in 
regard to the Senator from Arkansas, [Mr. CLayTon.] 

r. WRIGHT. The understanding yesterday was that the Senator 
from e re (Mr. Norwoop] would address the Senate this morning. 
He desired to do so and he expected to be present. I do not know why 
he is not here. He expected to have the views submitted by him, as 
a minority report, this morning, and then to follow up the read- 
ing of his report by some remarks in support of it. I suggest that 
the clerk commence the reading of the minority rt. 

Mr. ANTHONY. I have a resolution which I wish to offer. 

Mr. WRIGHT. Very well. 


AGRICULTURAL REPORT. 

Mr. ANTHONY. I offer the following resolution: 

Resolved, That twelve hundred copies of tho report of the Commissioner of 
Agriculture be printed for the use of the Senate, 

This is the amount which the Senate has a right to order without 
the concurrence of the House of Representatives. As no extra copies 
have been printed, this will give Senators about ten or fifteen copies 
apiece of this document. 

Mr. FERRY, of Connecticut. I wish to know what we are going 
to do with them. 

Mr. ANTHONY. I think we can get rid of ten or fifteen apieco 
withont the franking privilege. I do not care anything about it 
myself; but some Senators want it done. 

Mr. FERRY, of Michigan. I do not know how it is in Connecticut; 
but I know I have had repeated applications from my State for this 
document. In the western part of the country there is a great de- 
mand for this report. 

Mr. FERRY, of Connecticut. Will they pay for it if sent to them 
at their expense? 

Mr. FERRY, of Michigan. I cannot tell. That will be decided by 
the trial. Let us provide for the copies and then we car. test whether 
the people are willing to pay for them or not. 

Mr. ANTHONY. will relieve the Senator from Connecticut by 
taking his share of the quota if he does not desire them. 

Mr. DAVIS. I hope the order will be made by unanimous consent. 
It can be done in that way. 

Mr.ANTHONY. It requires unanimous consent to consider it now. 

Mr. DAVIS. The people very generally want this report. 

Mr. CASSERLY,. I hope there will be no objection to the resolu- 
tion. It is oniy $500 worth, and my impression is that in the State 
of California the people will be very much disappointed if they do 
not see this report in some way or other, 
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Mr. FERRY, of Connecticut. I make no objection. 
The resolution was considered by unanimous consent and agreed to. 


COMMITTEE ON LEVEES OF THE MISSISSIPPI, 


Mr. ALCORN. I ask to call up the resolution which was intro- 
duced by the Senator from Louisiana, [Mr. WEsT,] on the subject of 
the leveesof the Mississippi River, with a view of offering a substitute 
for it. It will be remembered that it was objected to by the honor- 
able Senator from Connecticut [Mr. Ferry] as being out of order, 
and the Chair ruled it out of order. I took an appeal from the decis- 
ion of the Chair. That appeal I have no disposition to press. Isim- 
ply wish to call up the resolution with the view of offering a substi- 
tute for it. Ido not think the Senator from Connecticut will have 
any objection to it. 

Mr. WRIGHT. The Senator from Georgia [Mr. Norwoop] is now 
in his place, and is entitled to the floor by ment. 

Mr. ALCORN. If the Senator from Georgia will yield, it will only 
take a moment to di of this matter. 

Mr. NORWOOD. I yield. 

Mr. FERRY, of Connecticut. I should object to proceeding to the 
consideration of the resolution referred to by the Senator from Mis- 
sissippi, even for the purpose of offering a substitute. If the Senator 
from Mississippi has another resolution to offer, I can consider that 
after it has been read; but I must object to the consideration of the 
resolution which is lying upon the table. 

Mr. ALCORN. I will offer the resolution which I intended to offer 
as a substitute for the other, and allow the honorable Senator to hear 
it read for information. I desire to say a few words upon the sub- 


ect. 
j Mr. DAVIS. Let it be read for information. 
Mr. ALCORN. Yes, and then I desire to offer this as a substitute 
for the other resolution : 


Resolved, That the Select Committee on the Levees of the Mississippi River be 
authorized to sit during the recess of the Senate. 


I do not think any Senator can say that that looks out of the field 
of legislation at all. If the Senator will allow me, I will merely show 
what has been the action of the Senate during this session. 

Mr. FERRY, of Connecticut. I have no objection to hearing the re- 
marks of the Senator, subject to objection to the resolution. 

Mr. ALCORN. On the 10th of March the Senator from Indiana 
[Mr. Morton] offered the following resolution: 

Resolved, That the Committee on Privileges and Elections be instrneted to ex- 
amine and at next session of Congress, upon the best and most practi- 
cable mode of electing the President and Vice-President, and providing a tribunal 
2 aduss and decide all contested questions connected therewith, with leave to sit 

uring vacation. 

The resolution was considered by unanimous consent and agreed to. 


On the 12th of March the Senator from New York [Mr. CoNKLING] 
submitted the following resolution : 

Resolved, That the Committee on the Judiciary be instructed to inquire and re- 
port, at the next December session of the Senate, whether the Union Pacific Rail- 
road Company, or any company authorized to build a branch road to connect 
therewith, or any assignee of such company, will be entitled to lands or bonds for 
auy road which such company may hereafter construct; and that until said com- 


mittee shall rt, the executive officers of the Government are requested to issue 


no bonds or patent certificates that may be claimed for roads constructed and re- 
ported after this date. 


The resolution was considered by unanimous consent and agreed to. 


On the 13th of March, the Senator from Wisconsin [Mr. Hower] in- 
troduced the following resolution : 

Resolved, That the Commiitee to Andit and Control the Contingent Expenses of 
the Senate be continued and authorized to sit during the recess of the Senate. 

The resolution was considered by unanimous consent and agreed to. 

Again, on the 13th of March, the Senator from New York [Mr. 
CoONKLING] offered another resolution, as follows: 

Resolved, That the Committee on the Revision of the Laws have leave to sit 
during the vacation. 

The resolution was considered by unanimous consent and agreed to. 

Now, Mr. President, I offer a resolution proposing that the Com- 
mittee on the Levees of the Mississippi River have permission to sit 
during the vacation. I will state that this is a subject of very great 
importance to the country. It has been held to be of sufficient im- 
portance for the Senate to create a special committee on the subject. 
It is a subject pon which there is really no information here. The 
information on the subject is altogether local. The country has not 
been informed in to the merits of this question. It is one, 
every gentleman will admit, of very great importance. If the Gov- 
ernment intends to do soyang with it, it ought to do whatever it 
may do under all the light that an intelligent investigation of the 
subject can bring to the question. 

If the Government does not intend to do anything on the subject, 
let it arrive at that conclusion in the light of intelligent information 
on the subject. 

The 5 interest of this country is one that interests 
every man. It is not one that belongs to the Mississippi Valley 
alone ; it is not one that belongs to that overflowed district alone; 
but it is one that affects every man in all the broad land who desires 
cheap cotton, and every man who wears a cotton shirt is interested 
in the question of cheap cotton. Those who advocate the construc- 
tion of levees on the Mississippi River believe that this is the means 
whereby the cotton monopoly of the United States can be main- 
tained in the foreign trade of this nation. It has been a trade to 
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which the Government has looked to sustain and support its financial 
balances in the past. We believe it is necessary to maintain this 
trade and its supremacy in the cotton markets of the world, in order 
that the financial balances of this country may be maintained in the 
national exchequer. 

Yow, sir, I ask that the Senate may give unanimous consent to the 
committee to sit during the vacation, and I do not think the money 
which will be thereby expended will be misspent. The subject was 
neglected at the recent session of Congress, for the reasou that Sena- 
tors were absent who were upon that committee and were not here to 
consult together until the session had partly elapsed, and when they 
came they were without that information which would enable them 
to make up a judgment on the subject. 

This committee is composed of gentlomen from different portions of 
the country; and if they are permitted to go to the on where 
levees are needed, they will come to the Senate at the next meeting of 
Congress with all that information necessary for the Senate to have 
before they proceed to legislate upon a question of so much impor- 
tance to the country. 

Having said this much, I leave the matter with the Senate. 

Mr. FERRY, of Connecticut. I must make the point of order as I 
have made it on the other resolutions of this kind. In reference to 
the precedents cited by the Senator from Mississippi, [Mr. Alcon, ] 
it will be observed that they are all precedents of the adoption of reso- 
lutions by unanimons consent. This is not that case. The present 
resolution provides on its face for the sessions of the Committee on 
the Levees of the Mississippi River during the vacation; and the res- 
olution creating that committee provides for the duties of that com- 
mittee and for the report of bills and resolutions, and anything else 
that they may choose to do in the discharge of those duties. So that 
after all a resolution authorizing the committee to sit during vacation 
is in substance the same as the resolution which was objected to the 
other day. I therefore again raise the point of order, 

The VICE-PRESIDENT. The Senator from Connecticut raises a 
point of order on the reception of the resolution. 

Mr. FRELINGHUYSEN. I ask the Senator from Connecticut if 
there isjany other objection than that the resolution cannot be con- 
sidered on the day it is introduced ? 

Mr. FERRY, of Connecticut. Certainly there is, on the ground 
upon which the decisions were made last week, I think in two in- 
stances, by solemn vote of the Senate, that at this session measures 
contemplating legislation were not in order. 

Mr. FRELINGHUYSEN. Well, Mr. President, I do not remember 
those precedents; but I can clearly see why any steps in legislation 
would not be proper, because we are not a e but the mere 
appointment of a committee to gather information in reference to a 
national subject, one of importance, it seems to me is clearly within 
our province. This is a matter which relates to the Senate alone, not 
to Congress. It is to get information for this body. Surely we can 
do that, and I think it is very important that we should have the in- 
formation. I sympathize entirely with the measure. 

The VICE-PRESIDENT. The Chair will submit this question to 
the Senate, to be determined by the body whether it is in order to re- 
ceive this resolution or not. 

Mr. FERRY, of Connecticut. As the matter is to be submitted to 
the Senate, I will say a few words upon the point of order distinctly. 
The Senator from New Jersey admits that action at this session of a 
legislative character would be improper; in other words, that motions 
or resolutions looking to such action would be out of order, because 
we are not a Congress. 

Now, the objects of this select committee, as defined in the resolu- 
tion creating the committee, are to propose measures for the consider- 
ation and action of Congress, and that which this committee is to do 
in vacation, if it is to do anything, acting under the resolution creating 
it, must be something contemplating legislation by Congress, nothing 
by the Senate. The Benate can do nothing, no matter what this com- 
mittee may do in vacation, And, therefore, in accordance not only 
with the decisions of the Senate, twice made upon the yeas and payi 
at the present session, but in accordance with the admission of the 
Senator himself, the resolution would be out of order. 

Mr. WINDOM. Mr. President, I am unable to conceive upon what 
grounds this resolution can be declared out of order. I shall vote to 
receive it. It seems to me that, if it be in order to appoint commit- 
tees at all during such a session as this, there can be no objection to 
allowing those committees to gather information. But what I roso 
to say is, that as there is no quorum of the Senate present, and as one 
or two other questions of the same kind are ing, I should hope 
the Senator from Mississippi would not press the matter until there is 
a full Senate. 

Mr. ALCORN. I will yield to the honorahle Senator from Min- 
nesota. I see there is aps a question upon the point he makes. 

Mr. FERRY, of Connecticut. I perhaps ought to say to the Senator 
from Mississippi that, at present, I make the point of order. If the 
point of order shall be overruled, and the present resolution offered as 
a new and independent one, I should be compelled to take the other 
point of order, that it must lie over one day before it can be acted 
upon. I will state to the Senator from Mississippi again that it is not 
in reference to this resolution alone that I so pertinacious, or may 
seem to be pertinacious; but there are thee. or four resolutions of a 
similar character, one of which, in my judgment, is of so very bad a 
tendency that I wish to prevent the adoption of any precedeat under 
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which that resolution possibly could receive the sanction of the 
Senate. 

Mr. ALCORN. I desire to make an inquiry, whether the resolution 
which I have introduced this morning cannot be offered as a substi- 
tute for the resolution pornu offered, and of which notice was 
given. That was the effort I made when I was the re- 
marks of the Senator from Connecticut. I proposed that this resolu- 
tion should be offered as a substitute for the other in order to avoid 
that question. 

Mr. FERRY, of Connecticut. You propose, then, when the proper 
me Sone to call up the other, so as to offer this as an amendment 
to it 

Mr. ALCORN. As a substitute; and I apprehend that will not 
have to lie over a day. 

Mr. FERRY, of Connecticut. If the other comes up at all, this can 
be offered as a substitute; but when the motion is made to take up 
the other for consideration, I shall raise the point of order that I have 
already, that it cannot be considered at all at this session.. The ques- 
tion on the point of order will then be taken on that, 

Mr. A RN. Let it go over for the present and we will call it 
up hereafter. Let the resolution be regarded as an original resolu- 
tion, to lie over one day. 


CHARGES AGAINST SENATOR CLAYTON, 


The Senate resumed the consideration of the following resolution, 
submitted by Mr. WRIGHT: 

Resolved, That the charges made and referred toa select committee of the Senate 
at the last Congress for investigation, affecting the official character aud conduct 
of Hon. POWELL CLAYTON, are not sustained, 

Mr. NORWOOD. Mr. President, I do not rise to makea speech. I 
am physically unable to do so. I desire, however, that the views of 
the 4 8 ee read, and after that I may make a very few remarks. 

The VICE-PRESIDENT. The Secretary will read views of the 
minority of the select committee. 

The chief clerk read as follows: 


VIEWS OF THE MINORITY. 


Mr. Norwoop submitted the following as the views of the minority: 
‘As the minority of the committee of three appointed by the Senate to investi- 
pertain charges mada aunt Senate 


after a review of all the facts. 

I that a majority of the committee did not see fit to lay before the Senate, 
embotied in their report in abstract form, more of the facts, as it would have 
enabled me to ree my views in much shorter compass. Iwill, however, em- 


brace none which I der necessary to a correct understanding of the 
as made, 

The general charge made t Senator CLAYTON is, that he used corrupt means 

to secure his election to the United States Senate. This general charge embraces 


several 8 to wit: 
First. he corruptly used his executive power as governor of Arkansas in 1870 
in @ ting of election to register votes for members of the general 
assembly, by which he was elected a United States Senator, who, as his friends 
and in his interest, would register with a view to elect candidates in favor of him 


for the Senate, 
ag Be . That, when meetings were bolag bee in the counties to nomi- 
nate candidates for that he went about the State and, in person and by 


his friends and agents, manipulated these nominations in bis own interest; and, to 
used his executive patronage to intimidate candidates opposed to 


Thirdly. That he, either in u or thro his friends and su for the 
2 —. 3 by whi his influence 
was to be given in favor of the election of General John Edwards, the democratic 
candidate iat ey 9 in consideration of the support to him of Edwards and his 
supporters fer the Senate, 8 

Fourthly. That, in pursuance of this understanding, he issued to Edwards the 
certificate of election in the majority, 
election returns in his (the executive) office, in favor of Judge Boles, the republican 
candidate o; ards. 


that was decided in favor of Johnson, he — 
secured his re-election by inducing R. J. T. White. arago e sean ai in considera- 
tion of a large sum of money, to resign, and inducing J to take White's 


lace, 
Re Seventhly. That he 9 23 the votes of many members of the legis. 
lature, in support of himself for Senate, by paying money; by 5 of 
themselves and friends to lucrative offices ; iy granting to them their friends 
State aid to railroads in which they and their were interested. 

Before proceeding to state the testimony bearing npon and sustaining these spe- 
cifications, I will remark, in order that the Senate may appreciate the extent to 
which Senator CLAYTON must have wielded his executive power, the energy he 
must have displayed, and the means he must have employed to make sure his elec- 
tion, and to increase the probability of the truth of witnesses who detail these 
means, that his contest for a seat in the Senate extended over a period of two 
years. This fact he states near the close of his own testimony, when endeavoring 
toexplain the statement made by H. L. McConnell, his former private secretary 
and political supporter, that CLAYTON told him the day after the second election 
“the fight had cost him [CLAYTON] in the borhood of $20,000.” His extreme desire 
to be a Senator likewise throws much light on many acts whose full force might 
not otherwise be re: In a conversation beld by CLAYTON, Lieutenant-Gov- 


ernor Johnson, Thomas M. Bowen, Joseph Brooks, and J. L. Hodges, a short time 
before CLAYTON'S second election, Brooks and Hodges both testify that CLAxrox 
stated he had long earnestly to be a Senator; that it was the dream of his 
life; that he was as ambitious as Cæsar; and that bad be his way he would sway 
the scepter of universal empire. 

I would further state that b. laws of Arkansas, under her new constitution, 
the governor is clothed with um powerand patronage. It is sufficient in this 


incident tothe exeontixe 
, sheriffs, and justices of the 


connection toanythat, with all the other powerand 
of each State, he has the power of appoin' 


ting ju 


joined the confederate army; deserted; joined the Federal Arm 


peace. We will have frequent occasion to remark with what vigor, if not zigor, 
such power, energized by such desire and ambition, was brought to bear in 


The contest was exclusively republican. CLAYTON had two iran 
McDonald, former United pn A te, 5 F abi 
here 


can. The le; tive, executive, 8 
was no hope for a democrat to . Of eighty-one members of the house in 
democrats, as stated by Tank- 
m of votes excluded a sufficient 
wer (ex. in a few counties) 
extraordin: 


polls to w the 
was and is the 


into the hands of the republican party. And su 
trars of elesti 4 


election, a) pporters on 
those two boards, was only limited 8 integri AAF rep tobragnes popes 
mingi split by its 


y 9 
ey came to be known respectivel e names 
Either claimed to be the el ERA Governor 
ks acknow head of the 
ery bitter. Around either 


: whose 1 5 and gay 
n determin: e charges e again: A from 
fidential ons to him, from their constant conference with bim du: 
fore and after the session of the le ure which elected him, from their interest 
—. 8 eee Rpt for office and other 3 we ve enabled to 
nt their acts sayings were the acts and sa; Governor 
ay We learn also with what V 
s peo 
His o adviser and constant attendant was Thomas M. Bowen. There is 
scarcely a witness who testifies to an interview with Governor CLAYTON durin; 
that contest, extending through two and a half mon who does net speak 
Bowen being present. He attended all the caucuses of rrox's friends, was a 
regular lobbyist, during the session, for Governor CLAYTON, was most of his time 
in the executive office, and was present at several long, protracted interviews, held 
at night between Governor CLAYTON and others of the opposition, whom Governor 
CLAYTON was endeavoring to ap 8 Bowen's motto, as testified to b, 
Brooks and Hodges and undenied, was, “ is but a aud that the ad- 
mission rh non ission of a „ 1 —.— in a Jennin is a mere 
question party policy. declaration oi ethics w seen bearin, 
its fruit in the subsequent conduct of its 3 £ 
Another adviser and confidential friend was John McClure, chief justice of the 
supreme court, the a of Governor CLAYTON. The testimony shows that he 
was frequently with Governor CLAYTON during his contest; that he was editor of 
a bertan panas in Little Rock, advocatin: ernor CLAYTON'S election to the 
e occupying the supreme bench; that as such editor he accepted a 
large sum of money from the friends of a bill to silence his opposition to the bill; 
debe a bill osiga ee or offered to en ap by sum, to 
0 through the ese facta, except e 
his own testimony in this sady 


Arkansas as a captain, and read law; was appoin 
his admission to the bar by Governor CLAYTON as circuit-court ju 
after (during the session of 5 a poe by Governor CLAYTON to the 
reme bench. Hisinfluence with Governor CLAYTON was supposed (says Rogers) 
to be greater than that of any man in the State, and hence, during that session of 
boa cdhera tutevented ina S rotten tills 
ersin a large a tion to use his influence with 
the board of railroad commissioners qoaa ý of Goyernor CLAYTON, White, sec- 
retary of state, and one Thomas) to procure a grant of State aid to the road, and 
charged $70,000 Bed per mile) for his influential service. His was 
effective, The aid was granted, the bonds were issued, and Bennett received from 
Mr. Dorsey (interested with Rogers) $35,000. During the senatorial contest he was 
very often in CLAYTON'S office and on the floor of the house. 
Another scarcely less conspicuous character, and equally zealous of 
Governor CLAYTON for the Senate, was Charles W. Tankersl 2 Vieginian 


priated public perty (a ) was dismissed the service, and retired to pri- 
vate life in P phia till the war closed. He then went to Arkansas; enlisted 
under Governor CLAYTON in his contest for the Senate; was elected a member of 
the legislat Was nol Crayton’s friends for speaker and elected. 


senator in 
Hie. Wek Sooresane OAK TON CODESO AEE Sha le 0 E 
large sum of money to vacate 


g 0 against his being 
There are other actors in this drama whose moral figures would not ee un- 
2 with those already, but . ; but as I have sketched the 


space, after once in full name, I will employ 


caly his surname. 

will take the specifications in the order in which I have arran; them, and 

while I treat each separately for ee of grouping like facts, that they may 

be son at one view, as will be seen h , [resolve the seven specifications into 

three charges, all and each of which I think the testimony and evidence sustain. 
And, first, as to the corrupt appointment and use of registrars, It is not un- 
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reasonable to assume that Governor CLAYTON after the canvass of over a year, 


to his owu- statements, prior to the summer of 1870, (for in March, 1871, 
ho stated that it had extended for two years,) with his ambition to be a Senator, 
selected his own tricnds to register the clectors of the general assembly, and of 
23 1 to be elected in November, 1870. This assumption is borne out by 
testimon 

In the . Pulaski he appointed James V. Fitch and E. H. Chamberlain 
registrars. There is much evidence pro and con as to the fraudulent registration 
made by that board, and without stopping to settle the point of N 0 it is suf 
inten Chamberlain, 

CLAYTON, worked from 


accordin 


after registrati 
the 8th of November, idle i ah himself as a candidate on the CLAYTON ticket for 


of state to the lower house as one of the membere-aloot, 
nd from that time to the end of the disgracefal stra, 
carried on in and out of the } ure for near two and a half months, for the 
tion of United States Senator, he was not onl; A but the confidential 
N. toh was rewarded by an 
to the office of circuit clerk of Pulaski County = Apei of 


the crim Which boast oes OGA M at that session of the 

The witness, A. A.C. org te says that in Columbia County CLAYTON a) pointed a 
boy from Ili named Ryan, registrar, and that in Hot Sprin, bounty he 
appointed Z. L. Cotton as istrar, who, it was generally unde: lived in the 


county above and out of the district, though by the law of Arkansas the governor 
is . the county, who has resided in the county six 


A. Wilkins in Columbia County ved igh pe bode was afte: eA 
pointed justice of the peace. A justice of ben. paco i has Jurisdi 
tion up to $500, and the fees of are h W. H Atkins aar for 


Union County, was also afterward a eg ustice of the peace. 
T 2 Cotton . 


The witness Jones states that was a ontgom 
eee while acting as registrar ew 55 Boringa County, and was 
appointed clerk of the Montgomery Coun 
s evidence of the 5 y. Sattar gern these trars and Governor 


CLAYTON, I refer to an interview detailed by the witness Met. L. Jones between 
himself, Governor CLAYTON, and Judge Roatan, He says, such were the frauds 
boing Ie Ganon by the registrars 2 Columbia and Union Counties that many 
citizens of those two counties met in convention, and ane Joues and Bearden 
a committee to wait upon the governor and make 1 N 0 t and petition for redress. 
He stated the case Governor CLAYTON that he affidavits of fifteen sub- 
stantial men in bis county to the facts. Conme CLAYTON said, at first, that was ex 
arte. Witness offered rA put them in eee form. Governor CLAYTON then said 
fi was too late to investigate, na (thongh witness states the interview was fifteen 
days before the election, and law of Arkansas is that registration closes only 
ten days before 1 N Jones then asked him to remove the 
CLAYTON replied he wo the power 3 ees R ag e had 
ulready removed some. . 8 
— his authority, and that he kag refer * — — to the 
asked if he would not interfere then, he said he would after the election. Jones 
said then he would By th the courts, and CLAYTON told him he would not submit 
to that interference by © courts before the election; and if he (Jones) attempted 
the re before the election, he would treat the act as insurrec jon- 
ary, = would employ force, if necessary. Met. L. Jones was an intelligent man 

In this Gonneetion I will give the first and second 2225 the act of July 1 
1568, Pe ase regi registration of clectors in Arkansas, page 52, Statutes of 1868, an 
will state that there is nothing further in the whole bee or any other law of Ark- 
ansas, brought to vs notice of the committee, which abridges the power therein 
conferred on the governor : 

* SECTION 1. ti on or before the Ist day of August, 1868, and every two years 
thereafter, the governor shall, with os advice and consent of the senate, appoint 
three loyal, com nt, and 1 ci in each county, who shall have resided 
at least siz months in the count; nent preceding their appointment, Said persons shall 
bestyled and called board of Tegietration, one of whom shall be designated by the 

vernor as dent of said board: Provided, tin case no kach porao can be 

ound in each county within the State, then and in that case they shall be appointed 
from the county most convenient thereto, each of whom shall serve two years, un- 
less removed as pro’ naſter: And Ton further, That the governor, in lieu 
of one of the citizens to be appointed as above provided for in this section, may des- 
iguate a ee peace, sory public, or r as one of the members of the 
board a: ration, who shall, in every such case, be designated as the president 
of said r and every justice of the 
bo designated by the governor as a mem 
rye in 2 to the duties now im: upon him by law, discharge the duties 

such board of re; ing to the provisions of this act. 

vernor shall fill any vacancy — . — in any of the appoint- 

and may, in his discretion, remove any one so appointed by 
mcy or other sufficient cause. The secretary of state shall cause 

to be given to each of the persons, and shall also transmit to 
the vee oi of the county eourt of each county the names of the persons so appointed 


mw vith this act before him, and the fact by t to his notice that he had e 
a registrars, 


„ notary public, or constable that may 


of said board for any county in this State 


f, Sec. 2 
ments eey by 
— Sag’ Inco 


ed some of the he stated to Teen OINA for not desirin 


interfere with that alleged fraudulent 8 tration in Columbia and Union Coun 
that he did not have the to remove them. His first answer was, it was too 
late ; second, I have not go to the courts for and, fourth, 


power ; third, 
you shall not resort to the courts until after the election, and, if yoa do, I will con- 


Ader you an insurrectionist, and put you down with a mili 
To show the discretion and soy of rs, a8 we) soi St illustrate the 
beneficence of the then existin; ernment Arkansas, and the om of 


opinion thereby tolerated at that: me and now, 80 far as I am advised, I will quote 

the eleventh section of the act above referred to 

3c 
o oath o 0 or gava do loyalty or for 

oped . satisfe evidence that 9 said oath 


peti op he shall factory 

bond inviolate, or that .. st paint ord 6 
or voted for the constitution at the i 

election of 1868." 

I will remark this act was 3 during Governor CLaxrox's term of office, and 

was of course approved by Referring to the words in the last section quoted 

and italicized 5 me, I challenge all Christendom to produce its parallel for anti- 

republicanism and tyranny. 

t is very easy to see how, with such harsh and at the same time mobile wer, 
lo.lged in the discretion of the instruments and favorites of a governor acting in 
tho capacity of registrars, they could manipulate the election of a legislature to 
sceurs an overwhelming majority. 

As evidence as to how Governor CLAYTON was 
to the statements of the witness A. A.C. Ro; 
gress against O. P. SNYDER at that election. 

12 


to use that A ab te I Avie 


was a cand! 
1870, before Rogers 8 


the race, knowing, as —— says, how ion had been conducted in the former 
election for Congress, in 1868, he called m Governor CLAYTON to know if the 
people of Arkansas would have a fair election. He says CLAYTON smiled, and said 
that depended very much on circumstances. What those circumstances were will 
about two weeks before the 


appear hereafter. Rogers states that, election, he 
complained to Governor CLayTox of the abuses in stration in his district; told 
him Phat out of about 2,200 voters in Union County there had been registered but 


about 700 to 800, and that in Chicot County they were 
3 


registering about 1,200 ae 
— non- 5 who were there employed by one Jackaun E. Sickles, a 


states, as that Sickles was Spaen 
Senator. Governor 
CLAYTON said to me, pt Babee x ig be strars, and I cannot do an g 


tell me you arini poet “Damn it, I 
but wae, I did (rong, ak the damned rebels there 8 not to vote anyhow.” 
ied, “ Governor CLAYTON, you are not the tution of the State. It is 
your — — to enforce the law if it dooms every man in the move and when you 


assume to be the constitution you assume too much.” ed his attention to 
two hundred sworn certificates of persons d ace tto 8 CLAYTON 
ys this was about es 


PRETA = I have not time to correct it now.” 
ys before the election. Much more was said, 


that or CLayTon admits the conversation and does not den: 
the t explains by AREEN ee are inten 
ing at * to Rogers that if they were to 
be rej would con the ees eo prevent them, or to that 
effect. The Senate will be enabled to judge between the two statements when this 
conversation is given more in detail. states that CLAYTON removed Judge 
Alexander, . . appointed a man 
“i ieee 3 and appointed Beldis, th eee Bd 
mov c al, senator 0 or 
father of D. P. 8 8 41 who was one of CLAY» 
TON's strongest fi . 


The second A specification ie na to how the Dormia . 
lature were mani Governor CLAYTON and his friends in his own interest. 


from Columbia County, | that a man named 
870 8 r into the county and said d that Governor CLAYTON did not 
3 ogislature, aud him if he intended to persist in his candidacy ; 
he replied that ney did. Archer then produced from his 8 order or 
mation issued by Governor CLAYTON and threatened Story that if he did not desist, 
and allow CLarton’ 's friends to be elected, that the public printing, which Story, a 
republican, was then 5 — — n ia Flower, (a gazette of which he was 
editor,) would be taken from ere to another paper. He was then doing 
— public printing for two eee nion and Columbia. The public 3 
as afterward given to the South Arkansas Journal, printed at Camden, chita 
County forty miles off; not more than fifteen copies of which, the witness states, 
ere taken in his county. This e e of publication of notices from 
the p probate executors’ and adm: sales, &c., and fi 
ties was worth to $3,000 per year. 2 was taken away after the 
delegation from that county reached the N tly o; the 
election of Governor CLAYTON. The witness asked Fone in CLAYTON why it was 
done, He gave no reason, but referred to the course the n had taken toward 
him. Several other witnesses besides Story also testi og ‘while the meet- 
ings were being held for nominations throughout State, CLAYTON was going 
about oe State providing for the nomination of men 8 to hig election. The 
witness, J. T. testifies that after the nomination was made in his county, 
CLAYTON ai appeared and insisted upon a renomination, which was carried out, 
and the ticket elected. The witness who was nominated the first time was re- 
tained on the ticket as a friend of Governor 8 
agreement with the demo- 


The third and fourth ification c 
crats, and particularly with General John — emocratic candidate for Con- 


for in pursuance of which the democrats were to Capres oeat CLAYTON 
‘or the Senate, and Governor CLAYTON was to aid in tho e of Edwards, and 
to give him the certificate of election. The inception of this transaction occurred 
in ber, 1869, as testified by the witness A. A.C. He says that at a 
meeting of the most prominent democrats in Little Rock, assem! to consider 
the political situation of the State, Judge T. M. Bowen a with a written p — 
osition from Governor CLAYTON to form a combination with the democrats for 


capper He said he was right from Governor CLAYTON, who approved it, and that 
he was there in CLarton’s interest. His proposition was that Governor CLAYTON 
wo control the election so as to secure a Heere. favorable for him for the 

the legislature such measuresas would relieve the people 
of the constitution; that in the counties where OLayTon’s friends had the majority, 
he was to name the candidate; in the counties where the democrats were so greatly 
the majority that he could not control them, they were to name the candidates. There 
was no republican present except J’ rig Bowen. Bowen said that the witness Rogers 
was to acquiesce in this arrangement. Another meeting was held at Mr. Garland's 
office that night, and a consultation ensued. Rogers dissented to CLAYTON’S propo- 
sition, and Chaser from the — — ena met Governor CLAYTON tho next 


Bowen stated 


tion, and, secon „ that he was perfi e wilg to use the executive power in 
cor ak the election of members of the to the same end. It also 
wives the two o es made ot bien, that he did conduct 


‘ht upon 
‘tion for thate election unla 5 — 
his 2 and that he agreed to issue 
consideration of the support of democrats. 

As Governor CLAYTON required that the witness 

proposition, and as he insane te there is no evidence before the committee that 
The ae gn cae then e was ever carried out in that form; that is to say, 
there is no evidence that the democrats allowed him to name their candidates. 
But as to whether his purpose was carried out as revealed in that proposition, will 
be seen when we come to consider his conduct and motives in e 
cate to pense om Edwards. 


, Corrupti, if to secure 
certificate of election G Edwarda, in 


should accede to this 


There PE a r E UREE DNA SOTA N 
collate the facts bearing upon the charge of issuing tha certifichte of 
General Edwards. 

There were two D moar conventions held at Fort Smith . 
for Con, J. Searle was nominated by the other. Judge Thomas Boles was 
nominated as te regular republican candidate. Edwards states that he ran as an 
apaan candidate—a quasi republican—but supported by saatn esters and con- 


e of this committee in their — assume as So 5 


vernor CLAYTON supported 5 re 3 but 
ier f any fact in the whole inet gation ab soot wi — 
more, as I now proceed to show, and if evidence does Sot cotablish the thet 
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that CLaxrox was supporting Edwards, it undoubtedly shows that if supporting 
Boles, Edwards was the» 8 of much well-plied coquetry ; for Edwards and his 
friends were certainly under the impression that Edwards had the executive favor. 
‘The witness H. L. McConnell swears in terms that Governor CLAYTON supported 
Edwards. And Just here, as an attempt was made, in consequence of 

MeConnell's testimony against CLAYTON on this and other points, to impeach his 
veracity, and as a majority of the committee, in arriving at their conclusion, have 
entirely ignored his testimony, I will state the reasons why I give credence to 
his statements. He went to Little Rock in 1869, with a letter of introduction 
to Governor CLAYTON, going from Leavenworth, Kansas, where Governor CLAY. 
TON formerly resided. ing an editor, and evidently a very intelligent man, he 
Was on by Governor CLAYTON as lis private secretary. He commenced 
advocating, in a public gazette, Governor CLAxrox's election to the Senate, and 
continued in both capacities until Governor CLAYTON'S election. These facts 
are not denied by CLAYTON himself. They were certainly on the most intimate 
terms. Sustaining those relations to Governor CLAYTON for two years, he cer- 
tainly had full opportunity to ascertain during that time whether McConnell was 
a man of veracity ; for let it be borne in mind that his testimony is not discred- 
ited b; contradiction, but, on the other hand, is corroborated in many points by 


afterward in Little Rock, for veracity was That 
sustained 


letters which he had 
ans McCoan 


CLAYTON says, 
about the sheritf 's office of the 


or pledge. 
gai Connell pays that CLayTON told him bis election had cost him $20,000. 
CLAYTON admits he told him that it cost him a great deal of money, and explains 


the law, and 


ned 
mee pret justice of 
of the same 


pposed to be lear: 
how to conduct a defense, to Wit, John McC} 
e supreme court of Arkansas, and Thomas 


of his testimony refer, by denial, to any of McConnell’s state- 
and very damaging if true, except the two inatances 


who by editorials and co dence was advoca! CLAYTON'S 
b e was 1 terms of 88 CLAYTON, publicl and pri- 
s election. He prod five let- 


vote fi I 
The second, dated November 25, 1870, 
sent up, 7 
the certifi- 


pes 
am base the governor will 


“ I have succeeded admirably in squelching put several contests in other counties, 
100 talla,' in order to Pulas 


bl 
1 H 
urged on by the ' Brindle- il order % compromise the contest from ski. 
“If CLAYTON should count the five townships, and give Boles the certificate, a 
how! would be a ublicans would let in Brooks and 


letter says, “CLAYTON has the ins 
receive She eapprrt of all the conservatives; but if he should fail to 
certificate, such a howl as will go up you never did hear.“ In the fifth letter, dated 
February 12, 1871, and which was written after CLAYTON'S first election, (January, 
1671.) and before Edwards got his certificate, (February 20, 1871,) Edwards says, 
From the vote ousting the great high priest, Joe, {meaning Joseph Brooks, the 
senator who had been turned out of the senate by CLAYTON'S supporters, ] I shall 
bo under more obligations to the governor for the certificate than any one else, and 
I think I can, in turn, render him essential service, as they intend making war on 
him on his taking his seat.” I call attention to the letter dated November 25, 1870, 
in order to — Ti this connection that Edwards swears that he went from Fort 


hac 
urns. Boles swears that he firs 
pacer ag after the expiration of thirty days from the election, which must have 
been after the Sth of December, aud that CLAN Tox then told him that he had not 
examined the returns because he had not been well; that CLAYTON said nothing 
about the result of the election as shown by the returns, but said that Boles might 
go to Washi ; he, CLAYTON, guessed the certificate would be all right. 

Boles fies that he was the re; republican nominee for eps eae that 
Searle was the nominee of the other faction; that CLAYTON considered (Boles) 
oppona to 8 Spine z garoi th i dent republican 

wards, ior CLAYTON, es that he was an indepen l 
candidate ; that 8 favored Boles’s election; that he (Edwards) was in favor 

CLAYTON for 
1 ne . it is admitted on both sides, in the executive office showed that 
Boles was elected over Edwards by a large majority; but CLAYTON refused to give 
the certificate to Boles. The law of Arkansas requiring the governor to issue the 
certificate is as follows: $ 

“It shall be the duty of the secretary of state, in the presence of the governor, 
within thirty days after the time herein allowed to make returns of electious to the 
clerks of the county courts, (i. e., five days after the election,) or sooner, if all the 
returns shall have Doan received, to cast up and arrange votes from the several 
counties, or such of them as have mailo returns for such persons voted for as mem- 
bers of Con and the governor shall immediately thereafter issuo his proclama- 
tion declaring the persons having the highest number of votes to be duly elected to 
represent the State in the House of Representatives of the Congress of the United 
States, and shall grant a certificate thereof under the seal of the State to the person 
so elected.” (Statutes of Arkansas, 1863, page 325, section 50,) 


the strength of 


Governor CLAYTON refused to issue his proclamation declaring Boles elected, and 
never did issue to him the certificate of election. His only excuse for retusing to 
comply with the law above quoted is that a fow days after the election certified 
copies of affidavits, accompanied 3 Y pistame purporting to be signed by several 
candidates for the legislature in Pu County, asking him not to count the returns 
from that county, ou account of alleged frauds, were laid before him. These cer- 
tified copies are signed by Stoddard (brother of Chauncey Stoddard, who bribed 
Prigmore) and other members of the legislature. When CLAyron was on tho 
stand he could not recognize the handwriting of but two of these petitioners, though 
he knew them all well, and these two are Howard (a democrat) and Chamberlain, (a 
conservative, who was his political friend and voted for him for Senator.) Why 
certi x ies of affidavits were used no witness explain 
tures o 


S. Why only the sigua- 
oward and Chamberlain are proved (and that by CLAYTON only) to 
be genuine the committee are not informed. But here comes in an extraordinary 
fact which may be, and in my opinion is, the key to the mystery, No one ever 
saw affidavits and petition until this investigation commenced, though CLAY- 
TON says he received them the 17th of November, 1870, so far as the testimony 
shows, except CLAYTON and Chamberlain. R. J. T. White, secretary of state, 
swears he never saw them. Barton, CLAYTON'S private secretary and brother-in- 
law, and his witness, makes no reference to the existence of these affidavits and 
the petition, And when CLAYTON was asked how these papers came to be in his 
aggre now, his bz etary reply was that when he vacated the executive chair 
o retained them, "deeming they would probably be of some anal Slag in the 
future.” Boles also swears that in his interview with CLAYTON, thirty days after 
the election, (about 8th December,) when CLAYTON told him to “ go on to Washing- 
ton, he (CLAYTON) gnessed the certificate would be all right,” CLAYTON did not 
even refer to the existence of these affidavits and this petition. 

Another part of this history necessary to be known is this: Chamberlain and 
Howard were beaten by the returns first made from Pulaski County. The clerk 
of the connty, McDiarmid, had received two sets of poll. lists; had rejected one 
and certified the other and sent it to the secre of state. The one certified 
defeated Edwards and elected Bolea—defeated C berlain, Howard, Gantt, 
Mitchell, and others, and elected J. L. Hodges and others. 

It was reap e therefore, in order to 1 issuing the certificate to 
Edwards, that rejected polls in Pulaski should be counted, and the polls corti- 
fied to the secretary of state should be rejected. When Edwards called on Gov- 
ernor CLAYTON, about ten or fifteen days after the election, they and Chamberlain 
held a conference, and it was then and there agreed that steps shonld be taken to 
get the retarns excluded by McDiarmid sent up. Chamber! sued out from the 
supreme court, then consisting of McClure, Bowen, and Wilshire, (another adher- 
ent and appointee of CLAYTON,) a mandamus to this clerk. A case was made, and 
the court decided that the excluded polls were the legal votes. But still the cer- 
tifleate was not issued, though this decision was rendered two days before the 
re met. The election for Senator was yet to take place, and the support 
of Edwards and the democrats was to be given. The election occurred on the lth 
of January, 1871, and all the democrats except five voted for CLAYTON. Io ac- 
cepted the tion as Senator, and still would not issue the certificate. Two of 
the candidates for the house in Palaski County, Gantt and Mitchell, had proposed 
to CLAYTON, Edwards, and their friends that they would desist from this contest for 
seats if CLAYTON would issne the certificate to Edwards. When CLAYTON was 
elected on Jan 11, as above stated, Gantt (who was authorized by Mitchell to 
act for him) complained because Edwards was uot commissioned, On January 27 
Gantt addressed the following letter to the house : 

Ju the honorable the house of representatives of the State of Arkansas: 

“T learn from the published proceedings of the house of representatives, in the 
city papers of this date, that it was announced in 2 honorable body on yester- 
day that I had retired from any contest for a seat therein, and that the protest and 
papers presented on the first day of your session by Hon. L. B. Mitchell and myself 

been withdrawn in co with our offer to abandon our contest on condi- 
tion that a certificate of election, as member of Congress, was issued to General John 
Edwards. I certainly understood this to be fully assented to, and in compliance 
with that agreement apd a formal abandonment of the contest, in writing, to 
be used only after such certificate should have been issued to General Edwards. 

“ Believing that General Edwards had been legally elected a member of Congress, 
and that he could render efficient service in that capacity, but fearing that the is- 
snance of his certificate of election was likely to be delayed, if issned at all, and 
desiring that it should be issued, we consented to surrender our individual rights 
in the premises for what we considered to be the public good, 

“Hon, L. B. Mitchell and I are able to show, by the most indubitable evidence, 
that we were legally clected representatives from the tenth district, and respect- 
an ask that we be afforded on opportunity of doing sọ; that the papers connected 
with our contest be re-referred to the committee on elections, and that we may 
have a fair and impartial hearing. 

"R. S. GANTT." 


Before the date of Gantt's letter the court had decided that the excluded polla 
were the legal votes in Pulaski County, which gave Edwards a majority of fifty, and 
the 1 ture, by joint committee, had decided the same question in the same 
way. is result, let it be remembered, was all CLAYTON said he desired to decide 
to whom he would issue the certificate. Hence Gantt complained, because the 
agreement had been carried ont by him and the other democrats, and CLAYTON had 
not issued the certificate to Edwards. 

I will now state some facts which furnish an explanation of this delay or refusal. 
The fact is sworn to by many witnesses on both sides; indeed, itis admitted by CLAY- 
TON that during the canvass for the election for the legislature aud Congressmen, 
he pledged himself to his political friends that he would not, if elected Senator, 


accept the ition and leave Lieutenant-Governor Johnson in office to become 
governor. This pledge was on him at his first election in January. He, as is 
alleged, had a warranto instituted Johnson to turn him out 


ng against 
of office, on the sole . Johnson, who was elected with CLAYTON in tho 
spring of 1868, and had been in office for over two years, and presiding over the 
senate b virtos of his otne, Aad sot talon the oath af ofiea ae KASONG or 
within time : by law. This was more than even the supreme court of 
Arkan: constituted as I have shown it was, could stand. The guo warranto 
failed, and CLAYTON kept his pledge by resigning the Senatorship. 

The democrats and conservatives then became furious. Gantt sent in his letter 
to the house. Articles of impeachment were preferred against CLAYTON in the 
house, and fourteen of the friends of CLAYTON, to prevent their presentation to the 
senate, deserted the senate and "took to the brush.” The certificate was 
to Edwards, and Gantt and Mitchell gave up the contest for their seats. From 
this time to the date of CLayton’s second election, on the 15th March, 1871, two 
other means were 3 to secure his election. They constitute the foundation 
on which the sixth and seventh specifications rest. 

I will now proceed with the evidence bearing on the CLayton-Edwards ent. 

Boles testifies that CLAYTON was unfriendly to his nomination ; that during tho 
canvass CLAYTON asked for his support for the Sonate, and he told CLAYTON that he 
must stand neutral between him and McDonald. 

Edwards, witness for CLAYTON, as has already been shown by his lettera to Me- 
Connoll, was supporting CLAYTON. He saysin substance, “CLAYTON, Chamberlain, 
and I ys on the A which was to change the result in Pulaski 
County, by which I would get a majority. Chamberlain agreed to take the matter 
Chamberlain have told me that he was moving in the investigation 
at the instance of Governor CLAYTON. CLAYTON and I on the matter as any 


two would agree to any proposition. I always saw CLAYTON privately. Chamber. 
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lain told me that he bad talked with CLAYTON and that LAYTON desired the investi- 
gation to go on—just such an investigation as afterward took place. [Investiga- 
tion here refi to was the one afterward conducted by a joint committee of both 
houses, Samuel Mallory, senator, chairman, for the double purpose, first, to far- 
nish a ground for issuing a certificate to Edwards; and, secondly, to exclade certain 
candidates from Pulaski and other counties who were op; to CLAYTON'S elec- 
tion, and who, by the returns then in the executive office, were elected.) Chamber- 
lain always said he desired CLAxTox's election. I left home, on my way to Wash- 
ington, about the 23d of February; was informed by letter before leaving home 
that I would get my certificate. [Certificate was issued the 20th February. I 
a rumor of this bargain between CLAYTON and myself before the certificate 
was issued; denied it privately, but not publicly. Gantt told me that if the inves- 
tigation (by D ee was made, I would go to Congress, and he and 
itchell would, in t case, withdraw from their contest. The polls which Mc- 
Diarmid, the clerk of Pulaski County, had excladed were counted by the Mallory 
committec, and those he returned were rejected ; this gave me fifty majority. The 
Mallory committee re: after CLAyToN's first clection. No one ever approached 
me on the subject of a farther than aa to the withdrawal of tt and 
I probably wrote letters g CLAYTON'S election. My first inter- 
view with Governor CLAYTON, about my certificate, was ten or fifteen days after 
the election. He said in that interview he wonld be governed by the action of 
the courts and the legislature. Democrats and CLAYTON republicans told me tho 
same thing. Both CLAYTON and White, secretary of state, told me the election 
returns were late coming in.” 

McConnell says: ‘Governor CLAYTON Ley Edwards in the election. He 
told me he would issue the certificate to wards. Neal, democrat, told me that 
there were great complaints among the democrats that CLAYTON had not given the 
certificate to Edwards. I told CLAYTON of the complaint, There was at that time 
a coalition between the democrats and Brindle-tails to unseat CLAYTON men in the 
legislature. I told him Whitesides, elected sheriff of Crawford County, bad not 
received his commission, and suggested that he commission Whitesides to concili- 
ate the democrats. CLAYTON assented, and informed me that he woald issue the 
certificate to Edwards. He said, however, that commissioning Whitesides would 
raise a how] among the ultra republicans. I saw Gantt on the morning of CLAY- 
rox's second election; told him CLAYTON had fulfilled his pledge by issuing the 
certificate to Edwards, and that he (Gantt) ought to do something for him; Gantt 
said he would go out and do what he could. Judge Walker, of Washington ogoan 

Awards to CLAYTON that, if he treated Edwards right, Walker would 


sent word by 
urge his rer. Owen and Caraloff, and others, to vote for him. 
“While the impeachment was pending st SLAYTON, Edwards told me he 


could not do much to relieve him unless he, Edwards, Et his certificate, and asked 
me to tell CLAYTON that Edwards says that CLAYTON romised to give him the 
certificate and was only waiting for a report from the Mallory committee; that 
the report had been made and the decision of the court in the mandamus case 
rendered, and that he wanted his certificate. I told CLAYTON, aud the certificate 
was given the same or the next day. The im ment was on the 16th and the 
certificate was issued on the 20th of February. I was acting as the medium of 
communication between CLAYTON and various parties." 

Chamberlain, witness for CLAYTON, says: Gantt placed the matter of his eeg, 
nation, to assist Edwards, in my hands, and said that he represented Mitchell 
also. By changing the returns from Pulaski County, Edwards would be seated. 
I proposed this Edwards, and, with his approval, saw Governor CLAYTON 
about it. When the legislature met, a resolution was introduced to raise a com- 
mittee. Judge Bowen, Tankersley, and J ed Bennett were present when I 
saw CLAYTON., CLAYTON told me to hurry up the mandamus case, and to get the 
other returns from Pulaski County. I was a supporter of CLAYTON, and opposed 
Boles. Edwards was urgent for the investi n. Judge Bowen 8 the 
names — the committee to me, and I handed them to Taukersley, the speaker. 
Tank y left off C. C. Waters, and put on Mr. Ham, because Waters was dila- 
tory about the matter. Judge Bennett, then circuit judge, went iuto the house, 
and urged Waters to act. Soon after Bennett was appointed supreme court judge. 
Ju atkins bronght a paper to me from Gantt, proposing to decline a contest 
for his and Mitchell's seats, if CLAYTON would issue a certificate to Edwards. 
Bennett took the paper to CLAYTON, returned, and said CLAYTON would not sign it. 
Gantt sent in a letter to the house, stating he would claim his seat unless the 
agreement to issue the certificate to Edwards was carried out. The certificate was 
issued, and Gantt and Mitchell withdrew. Saw paper from Gantt in Judge Wat- 
kins's hands, containing his proposition about Edwards, and stated the fact to 
CLAYTON, Bowen, and Bennett. This was not long before the Mallory committes 
waa raised. I supposed Bennett to be one of CLayton’s confidential advisers aud 
friends; almost always saw him in CLAYTON'S office, and saw him frequently on 
the floor of the house. The main object of the investigation was to seat Edwards 
in Congress; this was understood all round. It was understood by me in advance, 
and, I supposed, also by Bowen, that the committee of investigation, whose names 
Bowen gave me to hand to Tankersley, would report so as to seat Edwards. Bowen 
was then supreme judge, and I think Judge nett knew all about the com- 
mittee. Edwards left the matter of the investigation with me, nesting me to 
do all I could, which I promised to do. I told him he might go home and rest 
perfectly ; that he would get his i I told Tankersley that those were 
the names of men he was desired to ap) t on the Mallory committee. I think I 
told him that Bowen sent them. 

Battle, democrat, says: I voted for CLAYTON on his first election ; atter the elec- 
tion my friends told me they had pledged me to CLAYTON, to vote for him before 
the election ; I voted for CLAYTON to make Johnson governor.” 

White, secretary of state, says: Had no evidence of the election in my office, 
except the returns ; the returns in every view showed Boles had a majority; the 
governor produced no papers on which he relied in issuing the certificate to Ed- 
wards; I issued it under his direction, The clerk in my office first informed me 
that Governor CLAYTON had decided to issue the certificate to Edwards; T asked 
him on what ground—if the governor had given any reason. He said none; and I 
told him to make a written memorandum of the transaction, which was done. 
‘There were no affidavits or petition touching the election brought to my notice by 
Governor CLAYTON.” 

W. S. Olivir, witness for CLAYTON, says: “CLAYTON advocated the election of 
Boles and the republican ticket for the legislature in Pulaski County; CLAYTON 
advocated the election of Brooks and Hodges in that county in all his conversa- 
tions with me.“ (We will see directly what measures CLAYTON advocated to keep 
ey ye from ae seats, when it was known they were opposed to his nomination 

‘or Senator. 

Catterson says: “Isaac C. Mills was demooratic candidate for sheriff tn Pulaski 
County in 1870; he was supported by CLAYTON'S political friends; was afterward 
appointed United States marshal for the eastern district of Arkansas, by President 

rant, on CLAYTON'S recommendation. Harrington, now United States district 
attorney for Arkansas, sapported and worked for Mills, and was generally under- 
stood to have supported Edwards in his contest for his certificate.” 

Having presented these facts to show the intention of Governor CLAYTON in 
issning the certificate to Edwards, I will now give, very briefly, the action of the 
Mallory committee, which was raised in the legislature to investigato the elections 
in Pulaski County, and framed, as Chamberlain's evidence clearly shows, with s 
view to decide in favor of Edwards. Being a joint committee, they appointed 
Senator Mallory chairman, and prevended to proses with the investigation. 

Joseph Brooks was coutesting for his seat as senator, and held a certificate of 

from the county clerk. 

J. L. Hodges, Gantt, and Mitchell were contendiug for their seats, and held cer. 


tifleates, Chamberlain, Goad, and Pilkington were also 5 as opposing 
candidates. The latter were known as CLAYTON men. General Upham was ap- 
pointed clerk of the committee, I should say that, by the returns, the CLAYTON 
men were defeated, so the investigation had a double purpose—to seat Edwards in 
Con, and to seat Chamberlain, Goad, and Pilkington, who favored CLAYTON'S 


in Upham’s office, across the street from the State-house.” (The witness does not 
say whether any witnesses were examined.) 
es says: “I endeavored to before the Mallory committee to testify, but 


Battle says: Was a member of the joint investigating committee of which Mal- 
Webster, Joh: ler, N. L. P Is ae AS ai G go 
man, Webster, John . L. Pears, F. a ton, reen, an 
James V. Hitch. (it Gall be shoved that the Roscoe se, — epi italicized 
were no doubt very swift. Fitch did the 1 tration that they were investigating. 
Chamberlain, after advising with CLAYTON, en, Bennett, and Ed „got up 
the investigation at Edwards’s and CLAYTON'S request, and furnished the names of 
the committee to Tankersley, the speaker, and the committee called in those 5 
friends of CLAYTON, whose names are italicized, to do the swearing.]| The witness 
says Hodges was not examined before the committee. I did not know that the re- 
ey of the committee was going to be made until it was announced in the house. 

did not unite in it, nor approve it. It was made by C. C. Waters, in the house, 
who was rward appointed judge of the criminal court in Phillips County. 
Waters was never t when the committee sat." 

Joseph Brooks says: In an interview held by Governor CLAYTON, Lieutenant- 
Governor Johnson, udgo Bowen, J. L. Hodges, and myself, just before Governor 
CLAYTON'S second elec 


outrageously and unlawfully kept out of their seats, through his influence — 
through the power of the star- chamber Mallory comm These statemen 
are corroborated fully by the witness, Hodges, and are not denied by Governor 
CLAYTON. To the account of this interview, as given by Brooks, who is a very intel- 
ligent man, I peters Boke the attention of the Senate, 

As the fifth and sixth specifications of charges both relate to the means * ony 
to remove Lieutenant-Governor Johnson from office,and thus remove the last 
obstacle to CLAYTON coming to the Senate, I will treat them both together. 

The p: g by warranto already been referred to. It was instituted 
for no other batt ond an to fulfill the > pidge which CLAYTON had given his friends 
repeatedly, t he would n t 


pairean 8 e Senatorship until he made way with 
Johnson. When that proceeding failed 


, his friends holding him to 3 go, he 
288 under the first election. In the mean time much bitterness had been en- 
gendered and division taken place among his friends and opponents in the a- 
ture, growing out of, first, the indignation of some at his attempt to row 
Johnson on so frivolous a pretext; creme ef the attempt made by his partisans to 
impeach Lieatenant-Governor Johnson; thirdly, his ing the Senatorship; and, 
fourthly, his delay in carrying outthe agreement with General Edwards. The im- 
peachment of Johnson, which was another effort made to get rid of him, was 
upon a ground as frivolous, if possible, as the ground upon which the 15 warranto 
was instituted. The ee against Johnson was that he was guilty or high mis 
demeanors and maladministration” because he swore in Joseph Brooks as a mem- 
ber of the senate on his certificate of election, which he presented, after having ap- 
pealed in vain to Senator O. P. Snyder and Senator O. A. Hadley, zealous 2 
of CLAYTON, to present his certificate to the senate. 

And jast here I will break the thread of my views in order to show how this 
matter was manipulated by Governor CLAYTON. Brooks says, I held a certiti- 
cate of election as senator; I asked both Snyder and Hadley to present my certiti- 
cate, and they declined; I was kept out of the senate until after CLayton’s first 
election ; was then sworn in on presenting my certificate; I moved the reference 
of my credentials to the committee on privileges and elections; the committee ro- 

unanimously that I was entitled to my seat. Eight days after I was admit- 
ted I offered several bills; one was to make a dis ition of the swamp-lands, esti- 
mated at several millions of dollars. There was before the ig Sant he what was- 
called the levee bill, intended to appropriate the same lands for railroads. Just 
after I introduced the bill Senator lory moved a recess; it was taken, and at two 
o'clock p. m., when the senate assembled, Senator Young, from the committee on 


privileges and elections, made another He U to unseat me and to seat my oj 
nent, Riley, a democrat. No evidence had been taken Wa that committee. I had 
not received any notice of contest by Riley. The previous question was at once 


ordered on the resolation to unseat me. I appealed for an opportunity to be heard, 
I wrote a note to Senator Sarber (a supporter of CLAYTON) to intervene for me. 
He said he would consult with Governor CLAYTON, and let me know if I could be 
heard; he went and returned, saying he had seen Governor CLAYTON, who was in 
his office with Judges Bennett, Searle, and Bowen, or McClure, (not certain as to 
which of the last two named,) and that they were 55 the subject; that 
cd oram 3 he wonld vitro know eee 1 he Ps ps go 
a an 0 governor 8 65 t 0 q over morn- 
ing. Ih nothing more from Sarber. I thon sent a message to CLAYTON by Jo- 
seph Myers, who returned no answer. The question was not adjourned over, and 
I was ejected from the senate that evening.” 

The above is a mere abstract of a pitiful story told by a man of t intellect, 
remarkable intelligence, and quick conscience, who, on account of his opposition 
to CLAYTON'S election and disapproval of his conduct, was thus ruthlessly crushed 
without even a hearing. But to resumo. 

These two efforts to depose Johnson having failed, another election being 
necessary, and his friends being resolved not to vote for CLAYTON until he got 
Johnson out of office, another plan was devised. Strategy now came into play. A 
conference was held. Brooks and Hodges were invited to meet CLAYTON, Bowen, 
and Johnson. They met, and the following is Brooks's account of the interview: 

tx rox stated that ho was pledged not to reaign and leave Johnson to hecomo 
governor; that some arrangement must be made ao that he could carry out hig 
promise, in order that he might go to the Senate, The meeting was called to make 
an adjustment with Hodges and myself and our associates on the ticket in Pulaski 
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and White Counties and with Johnson. He repeated his often-expressed desire 
to be United States Senator; the earnest efforts he had put forth to secure it; that 
it was more than the dream of his life; that he was very ambitions; his heart was 
set npon it; that he was as ambitious as Cesar; that he would not only be United 
States Senator, but that, if he had the opportunity, he would away the scepter of 
universal empire. I answered, he knew full well that we had been op i to his 
election; that it was a new development in political tactics that the successful 
party (himself) had to be conciliated ; that, h he had secured his election by 
means we did and could not 7 7 he should quis take his seatand we should 
be permitted to take ours in eneral assembly. wen seemed equally inter- 
S OAA T ( 
cont n y to ent, they said, was y uld e 

and require that our friends in the house, not only those who were to be admitted, 
but other friends of ours who were then members of the house, should vote and 
act on the Hot Springs contest with the CLAYTON men. (This was a contest for 
seats in the e.) One of them said that I would be expected to use 
my influence with those colored members with whom I was — 9 — to have 
some influence, to have them vote the contestants in the house. I said 
they were sworn people, and under 9 of the 
most solemn 


I was la 
claimed the seat without conditions and without pledges; that I believed my- 
self to be a republican, not only unquestioned, but unquestionable; that if 
admitted to my seat, on all political questions I would undoubtedly act and 
vote with Senator Crayroy’s friends if they were republicans; with t to 
general legislation, I did not regard myself under obligations to Governor CLAYTON 
or anybody clse, oxcept my constituents. Johnson exp: his wish for an ad- 
justment, so that CLAYTON might go to Washington and take his seat. CLAYTON 
d Bor then ted that CLAYTON might retire and let Johnson try his hand 


consalced with respect to the State administration; that I felt a very great aversion 
in Johnson was as much lieutenant- 
vernor as he was governor; that he had been clected, after the fashion he had 
Co United Seaton Renaies Thongs the low oahi TO take itu cones T that were: 
quired no conciliation except for CLAYTON to go on as Senator, let the constitution 
eir course, and for them to suspend what I 
au I and our associates on the ticket ht of ah there, 
mae ok ere go be no harmony or restoration of friendliness of fee! un- 
ess the: 
tee, or 
livion. CLAYTON 


simply for the perpos of a counter-pressure underst 

were putting up on at Washington. I replied no fight had been put up on him, 
— abn ; that we and our friends were entirely content that he 

RONEN its indents high. Haak whe pee Ooh ressed 
į , that was JLAYTON €: 

(from P: i County) had been admitted at the 
organiza the assembly he would have fe of his election. Finally, 
late in the night, perhaps day-dawn, Bowen asked me if I would be satisfied with 
any adjustment made between CLAYTON and Johnson. I replied I had nothing to 
do with such an adjustment, and would mako no trouble about it. We se 
about the crack of day without any farther adjustment than I have nam 

“I understood Governor CLAYTON’s remarks, that I have in part stated, to be to 
the effect that the Mallory committee was projected by himself, and its proceed- 
ings carried forward under his direction, with a view, as he stated it, to furnish 


ly kept 


counter-pressures against a pousa ht of ours against him in Washington.” 
The oregoing statement of rooks ia confirmed entirely by Hi 3. This 
proposition, by Crayton and Bowen to influence votes to seat members 
wi t to their rights, and, in consideration of such influence to be 
exerted by ks and Hi 1 to consent that Brooks and Hodges 
t take their seats, not ng acce) still another device was bit upon, 


and that was to secure his seat 


5 wes 1 oe the use of mares, Ot Oa was then 
9 W. — 
iments be made the d 


ite, secretary oi „and after a few bland. 


isumen irect proposition to pay him 85,000 in money and $25,000 
worth of fi bonds of the Mississippi, Ouachita and Red River Railroad 
Company to resign office. It is hardly 


necessary to say that this master! 
stroke was successful. This was just beforo CLAYTON'S 3 election had 


been onsly ged 

White would vacate bis office, would resign 
el t of the senate, vernor 

re-elected, and more ante i y says that White’s resignation, 
Johuson's and appointment to White's and CLAYTON'S nomina 
tion, all occurred within less than an hour of other. Why these events 
occurred in such rapid succession and so immediately before CLAYTON'S re-election 
we will better understand when we come to consider the last charge. 

Now, as to a few facts bearing upon the purchase of White, I will let Mr. 
White tell his own story, n saying that it is not only uncontradicted 
by any witness, but not even refe: to by CLayTon when on stand. Refer- 

the Senate to his testimony for the w. story, I content myself with men- 
tioning the m: facts, 

O. A. Hadley called to see me. He said it was understood and agreed if I would 
resign Tshoula not suffer pecuniarily, and that parties with whom he had 
„q t9 sep. ma gah A T paon poon i 
sums which they supposed I would be a s H. 

„000 in $1,000 first-mortgage bonds of the Ouachita and Red River 
Company ; we separated there. I on Johnson to know if the thing, as rep- 
resen was true. He said so, and it seemed to turn out that way afterward. I 
do not think I saw Hadley any more on the subjoct. I never called on Governor 
CLAYTON. He once passed me and asked me whether Senator Hadley had spoken 
to mo on the subject, and I told him he bad. We parted, and there was nothing 


more said. I resigned my soon after. I met Governor CLAYTON in New 
York a short time after that, and ke to him on the subject; the matter was 
li a mere ing remari ; and some time afterward I received a let- 


ter from him, in a certificate of de 
and twenty-five $1,000 first-mortgage bon 
River Rai The letter was 

ing but, I inclose you” thus an 


t on a bank in New York for $5,000, 
of the Mississippi, Ouachita and Red 

ed by Governor CLAYTON, and contained noth- 
80. When asked if he understood what the 
meant, he says, “I did; the papers showed for themselves what they meant," 
The witness attempts to show t other matters entered into the consideration 
for aecepting this money and these bonds, but it is a most “lame and impotent 
conclusion.” He admits that when Hadley called on him the subject of conver- 
sation was about his losses, by resigning his office, and says that his and 
fees of office given up by him under this agreement were worth from 86, to 
$7,000 per annum. The value of the bonds received by White may be estimated 
by the statement of the witness McLane, who says that he sold the same num- 
ber of railroad bonds ($25,000) at 324 cents on the dollar. White's pay for re- 
signing his office, at this estimate, would be over 813,000. By buying off White, 
and appointing Johnson to his office, an obstacle, otherwise insurmountable, in 


CLaxTox’s path to the Senate was removed. To appreciate the value of this 
snccess, we have only to bear in mind that witness after witness who voted for 
him testifies that unfess he had removed Jobnson he could not baye been elected. 
His own i would not have supported him, because they were resolved to 
do no act that xouli result in making Johnson governor. So, by removing John- 
son, by paying White to traiga, and appointing Johnson to his place, he virtually 
bought the votes of his own friends. 

The seventh and last charge is, that Governor CLAYTON purchased his election 
by appointment to office of many of the members of the ai piena and by paying 

em money. It is anawered to charge, so far as relates to the appointments 
to office, first, that no such agreement was made, and, secondly, that appoint- 
ments, which are not denied, were made by Governor Hadley, who 8 Lax 
TON. fore stating the facts, I will remark that CLAYTON was elected on the 15th 
of March, and Hadie 
arpian Shy moet of the ap 

red too wd to“ pay a pper, before the dance was over.” 
but few appointments before ered. Besides, some of these ap- 
ts were made to offices created during that session of the legislature, mud 


had been 7 8 5 upon 

e From the split which occurred among his friends in the legislature, 
the causes which I have already mentioned, and the decided opposition of the 
Brindle-tails,“ or Brooks faction, and most of the democrats, his second election 
y doubtful. This isshown by the herculean efforts which he and his friends 

for some time before the second election. Frequent caucuses were held, 
conferences at t were numerous, and continued up to a late hour the night be- 
ares 3 issue of the contest is further shown by the vote 
on the 


a. the doubetal 
ection. 
In the house, first election, (house journal, p. 74:) 


from 
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TL 


Of which CLAYTON received. 
Necessary to a c 


In the house, second election, (house journal, p. 715:) 
cc ( ARENA See A be aon 


CLAYTON received. 
Necessary to a choice. 


Majority . PEPEN 


In the senate, first election, (senate journal, p. 44 :) 
No RAA censeas 3 c4K4k—dm3 eee 


G WAWAͥ DTC. 0 J 23 


8 that his first majority (41) was reduced on the second election 
Let us inquire now whether there were more than five members of that general 


assembly voting at that last election who received lucrative appointments from 
Governor CLAYTON or from Governor by agreement with CLAYTON. We 
will first take Hadley’s own testimony on this point. He says: 

“Ta ted the wing: named members of the legislate to office: 

“S. W. Mallory, senator, commissioner of claims director of the Mississippi 
and Ouachita Company. 

^ John W. Sarber, senator, trustee of the Industrial University. 

F. H. Young, senator, to same position. 
* Conway Barbour, representative, 
“ E. H. Chamberlain, representative, a justice of the 


I. P. Grady, representative, sheriff Crawford Coun 
2 — Haddock, 2 
W. C. Hazeldine, tative, circuit 0. 
" G. H. Joslyn, 3 county and e of Lincoln County. 
„Herbert Te circuit school superintendent. 
Thomas Orr, representative, assessor of La perce County. 
County. 


„. W. Tankersley, representative, ine are preset of — ty-aite 
commissioner to locate coun 


I will next take the testimony of E. A. Fulton: 
2 — P. Belden, senator, was appointed justice of the peace in Hot Springs 
nty. 
E. D. Rushing, senator, appointed justice of the 
pee 18 tative, “ise j of 
T. G. T. Steele, representative, circuit court judge. 
“J. M. Alexander, representative, justice of th e. 
James V. Fi representative, circuit clerk of Pulaski County, and clerk and 
recorder of c court of same county.” 
These offices (Fitch's) are ed as the best paying in that county, and are 
worth about 310,000 year, ‘This criminal court was created by the same legis- 


lature that elected CLAYTON. The act ereating the office of superintendent of the 
nitentiary, to which Tankersley was a ted, was also passed at the same 
ture. 


e have here the names of nineteen representatives and six senators—twenty- 
five members of that legislature in all—who were a ted to lucrative offices, and 
all of whom are recorded in the journals of the house and senate as voting for Sen- 
ator 9 in 3 d yoan T the fifty-seven eee. him ane ly 
one: were appo: to o very pregnan arises just here. 
how did this come about? Was it by des or by accident? Hadley Appointed 
most of them, but why? What interest he in rewarding men from W he 
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had received no favors, so far as the testimony shows! But we are not left entirely 
t» conjecture in solving this question. There is much positive testimony whic 
shows that nany of these votes were obtained by contract. Hadley admits that 
he appointed some of them at the su, tion of CLarTon. Some of these porn’: 
ments were arranged in caucus before CLAYTON'S election. And just here I Will re- 
märk that, while CLAYTON says he never attended a single cancus during the session 
of the legislature, bis own witness, W. S. Oliver, says that CLAYTON was generally 
resent at alt the caucuses. He attended them himself, and saw CLAYTON there. 
thamberlain, also his witness, says he attended a cancus of republicans when CLAY- 
rox and Bowen were nt, The levee bills, the penitentiary bill, and certain rail- 
road bills were Pohl piros in caucus; so was CLAYTON'S nomination. 
Scales, a democrat, who voted for CLAYTON on the second election, cars that in an 
interview he had with Governor CLAYTON, before his election, and in talking on that 
2 rbd Lat tim, eee. —_ good men to an ue gnos of m — 
in his coun’ e won em, ey was present, and said he would agree 
to whatever CLArrox said he would do. That: was in the event Hadley became gov- 
ernor. This was after Johnson was appointed secretary of state, and before the elec- 
tion of CLAYTON. Had a conversation on the same day with Isaac C. Mills, who was 
3 CLAYTON. Ithink I told him I had assurances from CLAYTON and ey 
that these appointments would be made; told him I would support CLAYTON, ant 


one a 


ment, “took to the brush,” (asing the languag of the witness,) and were 
wen, 


ng during that time at the dwel 


portance to him before the He wanted two courts es 
and desired CLAYTON's infiuence to pass the bill. The bill was afterward 1. 
Neal did not vote for CLAYTON, and gives the reason why he did not vote at all, 


house nal shows, 715, that the election was held in a ce with the 

provisions of the act of Congress, which designates twelve meridian as the hour. 
McLane swears that he was in the house when the election was going on, and 

that he saw Neal during the roll-call get up and leave the chamber. Neal was also 


interested in a railroad for which he wanted State aid, which could only be granted 
by the board of commissioners, of which CLAYTON was one of three members. 

The ee an senator, was also a competitor of CHAT Zox s in the election, 
and was ed by his constituents to vote for himself. He did so, but before 
the announcement of the result of the ballot, he rose and said, “I change my vote 
to POWELL CLAYTON.” 

McConnell says that CLAYTON and Bowen called at his room at a late hour the 
night before tho election and stated that they had just seen White (this senator) 
and another member of the legislature named Mason, and had fixed the matter 
with them, but that they were — 5 ny e 

Lane swears that told him he was visited after twelve o'clock the night 
before the last election of CLAYTON, by CLAYTON and Hadley; that they staid with 
him an hour or two and fixed the matter u 

Fulton swears that White boasted that ho had got $25,000 worth of stock ina 
railroad while he was senator. 

Another witness testifies that White was c at a public meeting where he 
was ent with having received $25,000 in bonds for his vote, and did not make 
any denial. 

AteConneN testifies that CLAYTON told him to say to Steele, (senator,) who was 
considered doubtful, that he (CLAYTON) would appoint him judge of the circuit 
court, if he would vote for CLAYTON for Senator. Steele voted for CLAYTON and 


ap) ed. 
Chamberlain, (projector, with CLAYTON and Edwards, of the star chamber com- 
mittee.) and CLAxrrox's witness, says: CLAYTON asked me to vote for him on his 
second tion ; said if I would he would make out for me a commission as justice 
2. the peace right then. I voted for CLAYTON, and got my commission afterward 
adley.“ He states, however, that he did not vote in consideration of the 
commission. Per contra, let it be remembered that between the first and second 
senat elections Chamberlain had broken out of the traces. The impeachment 
of Johnson to depose him, and thus fulfill CLAYTOS’8s pledge, no man can doubt, was 
CLAYTON's own work. Here Chamberlain broke. He opo that assault and voted 
against it. Hence the necessity for his recapture. onnell says that Chamber- 
lain told him bem Cag had not treated him t, and if CLAYTON expected his stip- 


McConnell says CLAYTON told him go before his second election that Johnson 
was going to be im hed, and he felt sure of su and asked witness to assist. 
Witness saw J. P. ef representative, aud re 

Grady was bull-headed.“ in 


tion, I will state that 
Tankersle: 


Jndge of the criminal court. 

‘hus it will be seen that five members of the legislature, to wit, Scales, a demo- 
crat ; Chamberlain, a conservative, who ran on the ticket in Pulaski County, which 
was supported by the democrats; Steele, who was considered doubtful as to his 
vote; — 7920 who had refused to vote for YTON’S measure impeaching John- 
son; and ite, a rival candidate for the United States Senate, are shown by direct 
testimony to have 1 25 their votes for CLAYTON, as Senator, at the election under 
which he now holds his seat, under promise of a valuable consideration, which 
they afterward received, while the opposition of Neal, a democrat, was overcome 
by some magic influence, supposed to be a grant of State aid to his read by Gov- 
emor CLAYTON. CLAYTON'S hor: ge on that election was five; the men whose 
a are given above, excluding Neal, were five in number, and all voted for 

TON. 

There is another very important fact to which I now call attention. It is, that 
even the majority he reccived would have been overcome had the delegation from 
the Hot Springs district and Pulaski and White Counties been allowed to take 
their seats. They were undoubtedly excluded by the iron hand of CLAYTON, and 
to prevent their opposition to his clection. Ile had but one purpose, as shown by 
the evidence, to accomplish through the aid of that body, and that was to come to 
the Senate. Everything was subsidized and subordinated to that end. 


McConnell says that CLAYTON told him (when he took 
about his, H.'s, levee bill) that there were four levee bills before the legislature ; 
that they were good to use for political Vad poe that he would keep out of the 
Sant for a while, and then favor the bill suited for politic h gt ave 

arious witnesses testify that many of CLAYTON'S friends and su ters, ım the 
legislatureand outside of it, were interested in these bills and several railroad bills. 
Neal was interested in a ; 80 was Sarber; so was Judge Bowen. Jud 
Bennett was interested to the extent of a fee of $70,000. And all these were look- 
ing to the governor for State aid and his influence. 

By the returns in the secretary's office the del ion from Pulaski and Whi 
opposed to CLAYTON, were elected. But White, the secretary, sent in the roll o 
members-elect with the names of CLAYTON'S ee from those two couuties 
Sages Among those opposed to him and left o 

© have seen that Brooks told CLAYTON in that 
that Brooks and Hodges were es to his election, and that he told him further 
he knew the delegation from Hot os district, thrée in number, wers also op- 
posed to him, that he (CLAYTON originated the Mallory or star-chamber 
committee, for the express * pred of keeping these opposition candidates out of 
the 3 ; that CLAYTON did not deny that he raised the committee, 
but simply stated it was raised to counteryail their opposition to his getting his 
seat at Washington. We further know the proposition that CLAYTON then made 
that he would consent to admit those two delegations in order to remove all 
obstacles to his election. That he pre 


aker to see CLAYTON 


of March, were 


election, on the sopore of the committee on privileges 
the senate, and Riley, op 

candidates for the house from the Pulas! 
their seats. The complexion of the delegation from 

were seated, is somewhat 23 not to say significant. They were C. A. Whitte- 
more, 2 democrat ; Robert A. Howard, democrat; E. H.Chamberlain, democrat or 
conservative J. W. House, democrat; and Pilkington and Goad, 

seats of Goad and Pilkington were contested by Gantt and Mi democrats, 
who, it will be remembered, withdrew to insure the certificate of election to Ed- 
wW. Goad and Pilkin; voted for CLAYTON. 

There are many other facts which illustrate this contest for power and pecs; 
set Pathan already extended this review further than I expected, I will refer to 

ut few more. 

At the organization of thel: an armed force took possession of the State- 
house, and no one was allowed to enter the house or senate except those who held 
certificates of election. Lankersley entered, as several witnesses say, almost on a 
run, and took his seat in the speaker's chair before he was nominated. two 
houses were organized on the roll furnished by the of state, who, it will 

excluded from the list of mem 


and 2 and these arms were placed in the executive office ready for use. 
Even own witnesses testify that Johnson, who was then considerd the head of 
the opposition, was a blo man, that they saw no demonstrations of 
foree on the part of eit Johnson or any of his friends. One wi Brooks, 
says that this armed power bad a very discouraging infinence on the mem who 
had been appointed to conduct the impeachment. CLAYTON and his friekds, as a 
83 for this, threatened bl saying that they feared Johnson and his 

iends would endeavor to depose the governor from in advance of a compli- 
ance with the laws of the State, but no witness testifies to any act which showed 
such an intention. T 


sible for all the actsof that legislatnre, 
nd otherwise, which were done to promote his election. 

He was the doer of many of them, and all the others were done by those who either 
timate personal 


then in Washi 1 
J Bennett, appointed by CLAYTON circuit judge a month after his admission 
to the bar, for his zeal and labor in this contest, was during that legis- 


rewarded by being assigned 
And so * Who can doubt that their ae and sa 


these circumstances, but from the positive evidence i 

of Scales, Chamberlain, White, Grady, and Steele procured 

ernor CLAYTON for a valuable consideration? Who can doubt that he is 
ble for the exclusion of those members, ten in number, whose votes were 

pledged against him, and who, if admitted, would have defeated his election? 

Is not the conclusion irresistible that the a tment of those members of the 
legislatare to office by Hadley was the act SLAYTON himself? And, going one 
step further, who does not believe, considering the history of this transaction and 
the extraordinary fact that nearly one-half of the mem who voted for ULAY- 
TON were, during the session of that legislature and soon after his election, a 


Ree À ere an 
doubt that White sold out and that CLAYTON bought him? le 


then CLAYTON paid the price in the very amount 
the 5 En 


Hadley told White would be paid. And CLAYTON, by the use of this money, secured 
the votes of his own ends, three or four of whom, on this investigation, 
have sworn they would not have voted for him unless he had removed Johnson. 
Johnson was removed by wee. White. If this be trae, then it is clear that 
CLAYTON obtained his election so! 
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rupt. The circumstances of the bargain show that he and White were of the 
same opinion, CLAYTON’S emissary approached White at a late hour of night, 
after White had gone to bed—made the proposition. The interview was “ short, 
sharp, and decisive.” White said he would consider, When ho and CLAYTON met 
on street, CLAYTON referred to the subject and passed on. When they met in 
New York, after the election, White renewed the subject with a single remark ; 
CLAYTON signified his obligation, and when CLAYTON inclosed the money and 
bonds, instead of sending his own draft, praia would have an car-mark,) he sent 
a certificate, reading that Jackson E. had deposited to White's credit in a 
New York bank 65, 


le was laid while his enemies slept, and 8 
hrough executive ld it, 
and won, but with t 


loss. rought to 
bear on Storey, party ties su discrimination. 
Wo see legislators 7 fa his k and crushing Brooks and others at his nod. 
Wo see tho le seated and unseated at his 7 And 
all these pe him in the Senate o see registrars appointed 9 b 
him when e 5 15 with fraud. We see overtures to his enemies to join hands an 
wage war on his friends, We see friends and foes, democrats and re wine, fol- 


the day of action. 


a republican, seated by a rebuking majority vote. To fur- 
of him rer dd ed ee to investi 


and 
still foiled, we see it turn 
intment, and attack not 5 position, but his honor. Here we see 
mercenaries of this leader o parti 
his banner and desert. A few of their op) ts desert and 
leat, he withdraws 
wen, where they are quartered for six days. 
meantime is active. One of the opposing ers, Neal, is * 
joins enemy—carries a few followers, and the combined forces return, and Neal 
und against impeachment. Still ambition is not sated. Still foiled by ita foe, 
Johnson, it curbs passion, abandons the open field, and, encouraged by its suc- 
coss with Neal, a resorts to strategy. An armistice ensues, and Johnson is 
invited to a co We there see this ambition tender gold to White and office 
to Johnson, and its hitherto un acrable foe surrenders. Though the opposing 
chief surrendered, his followers did not, and victory was not assured. The strag- 
lers, who had sworn they would not advance under CLAYTON against the opposing 
3 until their commander, Johnaon, had been either killed or captured. N 
of his ture, returned to the ranks. This ambition, still f a fleld en 
zak the skill of Gold and promotion to office were ten 
to a few of the enemy; they grounded their arms, joined CLAYTON, and, thus re- 
enfi he conquered. 

Is it not clear, on a full review of all these facts, that money, or its equivalent, 
alone gave CLAYTON his rity of five? T. the buying of White, by which 
Johnson was overcome; the votes of the republicans opposed to his election if 
Johnson remained lieutenant-governor, (three or four of whom testify here that 
they would not bave voted for him except on that condition, and who farther swear 
they did vote for him,) and counting those with whom he ed to give 
them lucrative offices for their votes, it is demonstrable by figures he got more 
than five votes (his majority) by these two means. 

The only romaining 13 granting the facts, is, What is the law! On this 
head I shall be brief. I consider it unnecessary to cite precedents or quote author- 
ities; for the single question is, was using money and lucrative offices in that way 
fraudulent and corrupt? If so, the e the election void, and the Senate may 
declare the seat vacant. If, in the judgment of the Senate, such conduct was not 
corrupt and fraudulent, there is no case made out. This I understand to be the 
generally accepted rule of law in such cases, 

I know there are some who go to the extreme of holding that the Senate has no 
jurisdiction over a Senator for any offense he may have committed prior to the 
moment of his election, even though the act was bribery in 5 is wlection, 
And it is founded on the doctrine of State rights. To my mind this rule is not 
ouy unsound, but repugnant to State rights. For I can conceive of few higher 
rights the people of a Beate. who are the eee power of that State, have, than 
to be represented by a Senator who is chosen in conformity to law. The legiala- 
tors are but the agn of the people. They cannot exceed their d ed power. 
ꝙ%%6ͥ aN TAi of thas power thes actegaed te tree i 
—the An o incident o power thus de t 
shall be exercised fairly and honestly. The law will never imply that even a pri- 
vate agent is authorized to act fraudulently in transacting the business of his prin- 
cipal. His agency ceases the instant he commits the fraud, and he makes bimself 
individually responsible for the act, He not only cannot act fraudulently, and 
bind thereby bis principal, but he cannot bind his principal by a lawtul act done 
extra the scope of his agency. This being true of a private agent, the rule is even 
more rigid as to public agents, for reasons I need not stop to enumerate. A logis- 
latare is a public agent. while a court cannot inqnire whether a statute was 
passed by a bribod majorit the le—the principal—to be bound by tho statute 
pony For instance, if a charter for a private corporation should be obtained by a 
bri m: rity, ord people, through their legislature, may annul the contract by 


re) ng the cba 
0 — this rule to the election of a Senator. He represents the State. He is 
in no sense the representative of the legislature. He is elected by the | ure 
as an agoni delogated for that purpose. The agent must act strictly within the 
limits of his delegated power. Fraud lies outside of that power. And when a 
candidate bribes a sufficient number of the electors to secure his election, he and 
they knowingly commit a fraud on the le, and by every rule of law any act 
done through combination of an nt with a third party to defraud the principal 
is void. And a man thus elected (to use a solecism) was never elected. e clec- 
tion is void and the soat vacant. And when the fact is judicially ascertained by 
the Senate, it is only necessary to declare by resolution the seat vacant. I say fur- 
ther, that in such case it is the imperative duty of the Senate so to do, and for the 
reason that no other power can, The legislature of his State cannot, The people 
in 8 character cannot. For the Senate alone, under the Constitution, can 
judge of the election and qualifications of its members. If the eloction is void, 
there has been no election, and the State is pro tanto unrepresented in the Senate. 
She is entitled to two members in this body, and it wonld be the duty of the Sen- 
ate to say one seat was vacant, that the State Net 415 fill it. Hence, in my opinion, 
the power of the Senate to judge of the election of its members necessarily includes 
the right to go behind the moment and form of an election, in order that it may 
determine whether that election was procured by bribery. 
Again, the Senate is expressly clothed with power, by the Constitution, to judge 
of the elections, returns, and qualifications of its members. The . 
of n Senator are prescribed in the Constitution. The roturns“ spoken of are the 


formal evidence of his election. Bat the power to judge is not confined to “ quali- 
fications’ and “returns.” It extends to the election itself, and in terms is unlimited. 
Is it without limit, or, in other words, may an election be declared void for any 
cause for which a majority of the Senate in their discretion may see fit to avoid it? 
Certainly not. It is not a question of discretion, but of parliamentary and consti- 
tutional law. A cause which, g to parliamentary law, consistent with the 
Constitution, avoids an election, is a sufficient cause. But ing to parlia- 
mentary law, both in England and the United States, an election may be avoided 
for bribery. The provision in the Constitution is a transcript of the parliamentary 
law of the English House of Commons, as it existed when, and long before, the 
Constitution was adopted. And it is to be observed that tho same clause that 
makes the Senate the judge of the colection of a Senator, makes the House the 
de House akali be. the judge of the alsctinns, retsrne, sud qualiScntions of 

8 ouse e ju 0 el return u ons 0: 
its own members. ”—Article I, 5 i 8 

The power of the two Houses is, therefore, the same, and no one has ever doubted 
that the election of a Representative may be set aside for bribery. 

I see no reason for a distinction between the electors who choose a member of 
the House and those who choose a Senator. The members of a legislature, in 
3 Senator, act as a body of electors, just as the people act as a body of 
electors in choosing a Representative. Either class may be bri and the rea- 
Paved fe ere that bribery avoids the election in the one case apply with equal 
ree o other. 


And hence I say that this right, so far from aaga on Stato rights, is nec- 
essary to their protection. In the case supposed, the State would be dofranded 
by the election of a corrupt man to the Senate without the power to vacate his 
seat. For with two members of the Senate admitted as her representatives, aud 
ono in a seat obtained by bribing her agent, she could not elect a third to take his 
place without action by the Senate, ing his seat vacant. 
ain cae os the specifications, which, as before atated, I resolve into three 
net c os. 

First, that while the evidence satisfies me that a combination did exist between 
CLAYTON and Edwards, by which, for the support of democrats, CLAYTON 
to issue the certificate to Edwards, and did U 4 so issue it; yet, that not 
having obtained his seat by the election held on the 1th of January, at which he 
received these democratic votes, the act is one not cognizable by the Senate; 

Secondly, that the charge made of procuring his seat by the corrupt use of money 
in the transaction with te is sustained by the evidence; and 

Thirdly, that he obtained five other votes, which make his majority, and were 
necessary to his election, by Bers ged those electors as a consideration for their 
votes lucrative offices; and that was as corrupt as if, for the same purpose, he 
had paid them money in kind. 

T. M. NORWOOD. 


MISSOURL SENATORIAL ELECTION. 


Mr. MORTON. Lask the consent of the Senate to submit a report 
from the Committee on Privileges and Elections, which I desire to 
have read. It is very short. 

The VICE-PRESIDENT. The report will be received and read, if 
there be no objection. 

The chief clerk read as follows: 

The Committee on Privileges and Elections, to whom was referred the memorial 
of thirty-seven members of the legislature of Missouri in regard to the election of 
Lewis V. Booy to the Senate of the United States from that State, have had the 
same under consideration, 

The memorial sets forth that the recent examination by a committee appointed 
by the house of representatives of the legislature of Missouri, touching the cor- 
rupt use of mone the election of Mr. Bosy, was imperfect; that it was not full 
and fair, and in the opinion of the memorialists, if the investigation had been con- 
ducted with more vigor and with a purpose of revealing the real facts of the case, 
other and more important evidence would have been produced showing that there 
was corruption in Mr. Boy's election. 

The memorial, however, does not state what additional facts can be proven, nor 
eat with any certainty the character of the new evidence that may be pro- 
Uu. Je 


justify the Senate in e Se examination in regard to the election of Mr. 
Y, and are of the opinion t 


ies the memorial, and bas been examined b, 
Boe of the committee, upon this reference, to inquire whether the judgment pro- 


e an inves! jon, 

The mii therefore, ask to be discharged from the further consideration of 
eee, e e touching the election of Lems V. Boor to the 
Senate of the United States. : 

Mr. MORTON. Iask the action of the Senate on discharging tho 
committee. 

The VICE-PRESIDENT. The question is on discharging the com- 
mittee from the further consideration of the subject. 

The motion was agrecd to. 

PAY OF COMMITTEE CLERKS. 

Mr. CARPENTER. Before the Senator from Georgia commences 
his remarks, I ask him to allow me to introduce a resolution, and I 
ask for its present consideration : 

Resolved, That the ee of the Senate be, and he is hereby, authorized and 
required to pay to the clerks of the several standing committees of the Senate their 
usual per diem compensation from the 1st to the 30th day or April inclusive, 

The VICE-PRESIDENT. The resolution will be referred to the 
Committee to Andit and Control the Contingent Expenses of the 
Senate, under the rule. 

PAY OF PAGES. 

Mr. WINDOM. While this subject is before the Senate, I ask leave 
to introduce the following resolution, and if there be no objection I 
ask that it be put on its passage : 


Resolved, That the Secre of the Senate be directed to pay the pages of the 
Senate for the month of “April at the rate of $3 per diem. =~ 


Mr, SHERMAN. Mr. President, unpleasant as it is, I think I shall 
feel compelled to object to going beyond the present month. I have 
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no objection to paying both the pages and the clerks of committees 
for this month. 

The VICE-PRESIDENT. Objection is made to the resolution. 

Mr. CARPENTER. I ask the Senator to compromise on the 15th of 
April. 

Hir. SHERMAN. I have no objection to the consideration of the 
resolution, for I feel as kindly toward the pages and the gentlemen 
employed here as clerks of committees as anybody; but I think this 
is going beyond the precedent established in such cases. We usually 
pay for the whole of the last month of a session, that is, the current 
month. I am perfectly willing to do that now. If there was any 
precedent for this, Ishould perhaps not interpose an objection. 

Mr. CARPENTER. We can make one, 

Mr. SHERMAN. I think we are disposed to be too ready in making 
precedents of this sort. 

Mr. CARPENTER. Let us compromise on the 15th of April. 

Mr. SHERMAN. I do not think we ought to do it. 

The VICE-PRESIDENT. Under the rule, the resolution will be re- 
ferred to the Committee to Audit and Control the Contingent Ex- 
penses of the Senate. 

Mr. CARPENTER. The Committee on Contingent Expenses report 
back the resolution favorably. 

Mr. SHERMAN. The worst of it is that it comes from the Com- 
mittee on Contingent Expenses, my friend from Wisconsin being the 
chairman of the committee. 

Mr. CARPENTER. If that is so, if the resolution was referred to 
that committee, I leave to report it back favorably, and ask for 
its present consideration, [laughter,] and I move to amend it by in- 
poring 5 15th of April instead of the 30th. 

Mr. THURMAN. ere is only one thing that I can conceive of 
that would seem to justify the passage of this resolution, and that 
may be entitled to some weight. The franking privilege, as we all 
know, expires on the Ist of July. Heretofore we have been accus- 
tomed to have our documents, a large number of them, sent home, 
and at our leisure during the summer and fall we distributed them. 
Now we are obli to distribute them by the Ist of July, and most 
of the Senators, I suppose, will want to do it before they leave this 
city. There may be something in that to make this an exceptional 
case. I rose to ask my friend from Wisconsin whether there was any 
appropriation out of which this money could be paid. 

VICE-PRESIDENT. Is there any objection to the considera- 
tion of this resolution at this time? 

Mr. SHERMAN. If the Senator will make the modification to the 
15th of April, I will not object. 

The VICE-PRESIDENT. The Chair hears no objection to the con- 
sideration of the resolution. 

Mr. CRAGIN. How does the resolution stand now? 

The VICE-PRESIDENT. The resolution will be read for information. 

The CET CLERK. The resolution, as modified, now reads: 


Resolved, That the Secretary of the Senate be directed to the pages of the 
Senate to the 15th of April next, at the rate of $3 per diem. 180 


Mr. CARPENTER. That modification is intended to apply to clerks 
of committees as well as pages; to pay them all to the loth of April. 

Mr. CRAGIN. There is no reason that can be given why the reso- 
lution which has just been read should pass. We have been in the 
habit of extending the pay of these employés to the close of the month 
during which we adjourn, never beyond; the precedent cannot be 
found for going further, and, as applied to the there is not the 
slightest reason for it. The reason given by the Senator from Ohio, 
applying to the clerks of committees, may be a good reason as to 
them; that is for the Senate to say. This session will close consider- 
ably before the end of the month of March, and why we should ran 
over into April and pay the pages who are employed here on the Sen- 
ate floor till the middle of that month I can see no reason in the world 
for. Having been upon the Committee on Contingent Expenses for 
several years myself, and been chairman of that committee, I am quite 
confident there is no precedent like this. 

Mr. WINDOM. I may have been under a misapprehension as to 
the precedents; but when I offered the resolution, F thought it had 
been the rule always to make this payment fora month after the 
close of a session. I know when we adjourn on the 4th of March 
this pay always runs through the month, which is substantially the 
same thing. However, I merely submit the matter to the Senate. I 
accept the amendment, of course. 

The VICE-PRESIDENT. The question is on the amendment pro- 
785 by the committee, which is to limit the payment to the ith of 

nil. 
ə amendment was agreed to. 

Mr. CHANDLER. Does not that put the clerks of committees in? 

ane PICT Perea The question now is on the resolution as 
amended. 

Mr. SHERMAN. Let it be read as it now stands. 

The chief clerk read as follows: 


Resolved, That the Secretary of the Senate be directed to the es of th 
Senate to the 15th of April next, at the rate of $3 per diem. W W 


Mr. CHANDLER. The amendment as to committee clerks is notin. 

Mr. CARPENTER. What has become of the resolution in regard 
to clerks of committees ? 

The VICE-PRESIDENT. It was referred to the committee. 


Mr. CARPENTER. The committee reported it back and asked for 
its present consideration. That is what I reported back. 
he VICE-PRESIDENT. This resolution was the one taken up. 
The other will come up next. 
1 5 I thought it was offered as an amendment to 
the other. 
The VICE-PRESIDENT. Is the Senate ready for the question on 
this resolution as amended ? 
The resolution, as amended, was agreed to. 


PAY OF COMMITTEE CLERKS, 


The VICE-PRESIDENT. The Senate will now proceed to the con- 
sideration of the resolution reported by the committee. 

The chief clerk read the resolution, as follows: 

Resolved, That the Secre ot the Senate De, ent Be. tx Dao, authorized and 
directed to pay to the clerks of the several standing committees o the Senate their 
usual per diem compensation from the 1st to the 30th of April inclusive. 

The VICE-PRESIDENT. The question is on the amendment to 
strike out “30th” and insert “ 15th.” 

The amendment was agreed to. 

The resolution, as amended, was agreed to. 


M’DONALD’S MANUAL. 


Mr. BOREMAN. Iask permission to offer a resolution, and I will 

N it if any explanation is necessary. 
he VICE-P: ENT. Does the Senator from Georgia yield the 
floor to the Senator from West Virginia! 

Mr. NORWOOD. I am perfectly willing to yield for anything. 1 
do not expect to make a speech. I havea very few remarks to make, 
but I am perfectly willing to yield to any business that the Senate 
may desire to transact. 

The VICE-PRESIDENT. The resolution of the Senator from West 
Virginia will be received and read. 

The chief clerk read as follows: > 

Resolved, That the eek eek revise 1 pene 3 2 8 gre — 
a8 May appear necessary co! uence of recen en! 0 
and that one thousand copies of such revised and corrected edition be printed for 
the use of the Senate. 

i The Senate, by unanimous consent, proceeded to consider the reso- 
ution. 

Mr. BOREMAN. I will state that several of the acts which are 
poneed in the Manual have been repealed. The acts relative to the 

nking privilege, for instance, have been repealed; the apportion- 
ment act been amended and changed, and there are some other 
corrections which are necessary. I believe the edition heretofore 
printed is exhausted: I think it is well that a resolution of this sort 
should be passed, so that we may be ay gene 

Mr. THURMAN. Ido not know that I have the least objection to 
the resolution ; but does not the rule require it to go to the Committee 
on Printing ? 

Mr. BOREMAN. I consulted the chairman of that committee in re- 
gard to it. 

Mr. THURMAN. And does he say it is not necessary to refer it? 

Mr. ANTHONY. This is not an extra number; this is even less than 
the usual number. The Senate have a right to print the usual num- 
ber of a document without a reference to the committee. This is not 
even the usual number. The usual number is fifteen hundred, and 
this is only a thousand. 

Mr. CASSERLY. I think there is no objection to this resolution. I 
say that from my understanding of the subject at former dates. 

The VICE-PRESIDENT. The question is on the adoption of the 
resolution of the Senator from West Virginia. 

The resolution was agreed to. 


EX-SENATOR PATTERSON, OF NEW HAMPSHIRE. 


Mr. ANTHONY. I did not understand what the Senator from 
Georgia said when the last resolution was introduced ; but if it will 
not in the least interfere with him, there is a resolution, that I pre- 
sume will unanimously, that I should like to have taken from 
the table. It will be recollected that at the close of the last session 
there was a report recommending the expulsion of Mr. Patterson, 
then a member of this body, who has now ceased to be a member, 
but it was impossible to consider the question during the last session 
without a sacrifice of all the public business, and rendering an extra 
session of Con necessary. Mr. Patterson had the floor, and was 
undoubtedly entitled to go on at such length as he saw fit, but he 
gave way, in deference to the universal wish of the Senate, and 
with an understanding that the subject should be, taken up and con- 
sidered at this session. It is not the judgment of the Senate, I be- 
lieve, that it is competent for the Senate to consider the matter at 
this session ; but I introduced a resolution, which on my motion was 
laid on the table, authorizing Mr. Patterson to file astatement, which 
should be entered in the CONGRESSIONAL RECORD. If there be no 
objection to that. I would ask to have that resolution taken up. 

Mr.NORWOOD. If it be agreeable to the Senator from Rhode Island, 
I would prefer going on and saying what I have to say, and letting 
that resolution come up afterward. 

Mr. ANTHONY. Very well; only I hope Senators will not adjourn 
without taking action upon this matter, which is but fair, after the 
understanding we had with Mr. Patterson. 

Mr. NORWOOD. I make that su tion, because it is passing toa 


different matter and is not mere routine business. 
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CHARGES AGAINST SENATOR CLAYTON. 


The VICE-PRESIDENT. The Senator from Georgia is entitled to 
the floor on the resolution submitted by the Senator from Iowa, 
[ Mr. WRIGHT.) 

Mr. NORWOOD. Mr. President, if I had the ability to speak to- 
day, the circumstances are very unpropitious. The Senate is feverish 
for an adjournment. A spirit of impatience has taken possession of 
Senators as we are just now upon the eve of our adjournment; and I 
therefore am loath tosay anything. It was because I was not able to 
fally discuss this question upon its merits that [had my views, as the 
minority of the committee, read to the Senate, and indeed I would say 
nothing now if I felt satisfied that every Senator in this chamber had 
read the report, and the evidence which accompanies it, with the views 
of the minority also. But I do not believe there are many on this floor 
who have Sad either; and it is not so much their fault as it is owing 
to the cireumstances under which we have been placed. We have 
had the consideration of Mr. Caldwell’s case before us ever since this 
extra session commenced. That terminated yesterday morning very 
suddenly and unexpectedly, and we were then brought face to face 
with this case, It was brought upon us by the majority of this body 
against the protestation of the minority, and before we had time to 
look into the merits of the question. z 

My views have been submitted. The conclusions to which my 
mind has been brought are therein given, and I believe, if I had time, 
I could demonstrate, to the satisfaction of those who hear me, that 
those conclusions are correct; that the facts, which are scattered, dis- 
connected, to a very great extent, through the volume of testimony, 
will support those conclusions. But, Mr. President, I feel that my 
labor in this case is over, my task is done. I have had a laborious, 
responsible, and painfal duty to perform. I was placed upon that 
committee against my desire; but, being upon it, I endeavored to 
discharge my duty to the best of my ability, and the result is before 
the Senate. I feel, therefore, that there is no further obligation rest- 
ing upon me than is common to all Senators on this floor; and I would 
not say anything, were it not for the fact that, being on the commit- 
tee, I must necessarily be better acquainted with the facts of the case 
than other Senators, except the two who were associated with me. 

In reading a report of the length of that submitted this morning, 
it is of course very difficult to keep the train of thought and the facts 
in mind, and for that reason alone I pro to make a résumé simply 
of the principal facts. The legal questions I do not pro to touch. 
They have been discussed in the Caldwell case; and, if the allega- 
tions of fact are true, those principles apply to this case as well as in 
the Caldwell case. 

My conclusions, Mr. President, are these: that Senator CLAYTON, 
then Governor CLAYTON, Lepr in his hand the executive power of 
the State of Arkansas, wielded that power in a manner that, to use a 
mild term, was far from being right, from the very beginning to the 
close of the canvass for his election as Senator; that it commenced 
in the i eee of the voters of that State; that, with the almost 
unlimited power that was placed in his hands by the constitution 
of Arkansas and by the laws passed pursuant thereto in establishing 
boards of registrars, and in the appointment of those registrars, and in 
the discretion of the executive to appoint and displace, he exercised 
that power with a view to secure the election of members of the leg- 
islature who would be favorable to his election as a Senator; that 
when the registration was completed, when the nominations for the 
ra ror came on, he descended from his high executive seat and 
dabbled in the pool of politics for the express purpose of having men 
nominated who would be favorable to his election as a Senator; that 
he went aronnd the State, from county to county, and had nomina- 
tions made with that view; that in one instance, by his executive 
control, he compelled a nomination that had been made to be changed 
and other parties nominated becanse they were favorable to his A ia 
tion; that in the case of one person, named Storey, the executive 
power was exerted upon him to compel him to decline his candidacy, 
because he was known to be unfavorable to Governor CLAYTON’S 
election to the Senate, and in order to put another party in his 
place favoring his election; and when Storey stood firm and would 
not yield to this demand, executive patronage, in the form of pub- 
lic printing, was taken from him for the purpose of punishing 
him for not yielding in his candidacy; that, when the legislature 
met, various measures were devised, and the testimony satisfies my 
mind from having heard it detailed in the committee-room, and hay- 
ing studied it very carefully since, that Governor CLAYTON instituted 
8 for the express purpose of securing his election to the 

nate which were not only unjustifiable, but which were unlawful 
and subversive of the government of Arkansas, I refer, for instance, 
to the case of Lieutenant-Governor Johnson. He had been elected 
at the same time with Governor CLAYTON in 1868, He took the oath 
of office and entered upon the discharge of his duties; he presided 
over the senate of that State; he signed the minutes of that body; 
and no human being ever whispe: that he was not legally elected 
and installed until Senator CLAYTON’S race commenced, aid, indeed, 
until the legislature met in 1871. But, as Governor CLAYTON was 
under a promise, made during the campaign, reiterated time and 
again, in public and in private, that he would not come to the Sen- 
ate, if elected, until Lieutenant-Governor Johnson had been made 
away with, it being necessary that Johnson should be gotten out of 


the way, these procecdiugs were instituted. They were instituted | 


throngh the sworn friends of Governor CLAYTON, men who, from first 
to last, were working zealously and earnestly in his behalf and for 
his election. A quo warranto proceeding was instituted, and for what 
purpose? For no other than to break Johnson of his office, in order 
that he might be removed out of the way of Governor CLAYTON to 
the United States Senate. That proceeding failed, and, that failing, 
another was instituted, which not only attacked Johnson“) position, 


but attacked his honor, as I have stated in my views. He was 
chargea with high misdemeanors, and an attempt was made to im- 
him, for the express purpose of removing him out of Governor 

LAYTON’S way to the Senate; and that, too, failed. That failing, 
other means were resorted to which I consider more reprehensible 
than those. 

Hadley, who was a senator, and one of the most ardent friends of 
Governor CLAYTON in that contest, then proceeded, at the request of 
Governor CLAYTON, to make a proposition to White, the secretary of 
state, which, in my judgment, was corrupt in its inception and in its 
consummation. These other measures failing to get Johnson ont of tho 
way, the proposition was then made to buy him out of the way. The 
proposition was not made directly to Johnson, but Johnson was in- 

need to take the position of White, if White could be got out of the 
way, White being the secretary of state. Hadley approached him, 
made the proposition, and it was accepted. Hadley offered $5,000 
in money and $25,000 in the first-mortgage bonds of the Mississippi, 
Onachita and Red River Railroad Company. That proposition, I say, 
was accepted. White resigned as secretary of state; Johnson then 
resigned as lieutenant-governor, and took White’s place. Governor 
CLAYTON was then elected Senator. Hadley was then elected presi- 
dent of the senate, and became governor of the State. 

Governor CLAYTON was under a pledge that he would not come 
to the United States Senate as long as Johnson held the seat of 
lientenant-governor, and his friends having declared that they would 
not vote for him until Johnson was removed, as testified to by Hadley, 
by Snyder, and by two or three other witnesses, who gave it as their 
opinion that the other friends of Governor CLAYTON never would have 
voted for him unless Johnson was removed, Johnson must be re- 
moved. Is it not a fact, then, that Governor CLAYTON did not come 
to the Senate except by removing Johnson, and that he did not 
remove Johnson by any other means than by the power of money ? 
I have stated that Senator CLAYTON ee that money. White states 
that in his own testimony. He says that, some time after he resigned, 
he met Governor CLAYTON in New York, and referred to the subject. 
They had alittle conversation on it, and Governor CLAYTON acknowl- 
edged the obligation. 

r. SAULSBURY. Was that after his election to the Senate ? 

Mr. NORWOOD. Yes, sir; this was some two months after the 
election of Senator CLAYTON. A short time after this interview in 
New York, White, who was then e Londonun County, Vir- 
ginia, (for he left Arkansas immediately resigning the secretary- 
ship,) received a letter from Governor CLAYTON inelosiog $5 000. the 
exact amount of money which Hadley had proposed, and $25,000 in 
bonds of the Mississippi, Ouachita and Red River Railroad Company, 
which were the identical bonds that had been promised by Hadley; 
and that letter was signed A e CLAYTON. 

There is the proposition by Hadley; there is the acceptance of the 
proposition by White; there is the consummation of the contract on 
the part of White for the benefit of Governor CLAYTON; and there is 
the price paid by Senator CLAYTON transmitted by a letter signed by 
himself. Mr. President, I do not profess to be pure above other men, 
but if that is not a corrupt transaction, I concede that my moral ideas 
are y at fault; and it being corrupt, if his election was secured 
by that corrupt conduct, I say that this Senate has the right, and it 
would be the duty of the Senate, to declare that Governor CLAYTON 
was not entitled to a seat in this body. 

Again, Mr. President, there is testimony showing that at various 
times propositions were made by the intimate friends of Governor 
CLAYTON, and particularly by Thomas M. Bowen, for the purpose of 
bribing members of that legislature, and upon this point I refer 
to one fact. which is not set forth in the printed views I have sub- 
mitted. I quote from the testimony of a man named Fulton, on 
page 91: 

By Mr. MORRILL i 
estion. State anything you knowin regard to any corrupt arrangement on the 
ror Governor CLarron with 3 tending to his po to the Senate. 

Answer. I know that his friends tried to induce me to vote for him, and offered 
me a aici ee Oe for him and act with his wing of the party right 
x Estion. State who made that offer to you. 

nswer. Ju Bowen. 
inestion. Judge Bowen who is here as counsel ? 
uswer. Yes, sir. 

Now, on page 92: 


Question. Was not Judge Bowen then one of the judges of the supreme court of 
the State of Arkansas? 
Answer. Yes, sir. 


nestion. Was he not notoriously known and understood to be, ther with 
J alge McClnre, the re; manager and leader of Governor CLAYTON in carrying 
out this enterprise? 


Answer. Yes, sir; I understood him to be "fixing up the job” to carry it through. 
On page 93 he says: 


5 — State what you know in reference to it. 
uswer. I do not know, except what Judge Bowen offered me and told me by 
whose authority he offered it, and so on. 
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Question, State what he said, 
Answer. He told me at the time I had the talk with him in regard to the posi- 
tion on the railroad— 


That was a proposition made to the witness to give him a position 
on a railroad in consideration of his vote— 
that if I did not want that, any appointment in my county that Governor CLAY- 
TON did control I could have, and that if I doubted his sincerity he would produce 
it in writing from Governor CLAYTON. That was at the same time, the same night 
that he offered me this position on the railroad. Other men came to me with money, 
saying it came from Judge Bowen. ‘ 


This testimony from beginning to end shows that Judge Bowen was 
the acknowledged representative of Senator CLAYTON in that race, 
and that every act that Judge Bowen did in the furtherance of that 
election was done with the knowledge and consent of Governor CLAY- 
TON. He was with him all the time. Hardly any witnessspeaks of an 
interview with Governor CLAYTON who does not say Bowen was pres- 
ent. He lobbied on the floor of the house continually; he was with 
Governor CLAYTON on the streets; he was with him when Governor 
CLAYTON was calling at the houses of members, as testified by some 
of the witnesses. Whatever Bowen did in connection with this trans- 
action, any fair jury would say, without hesitation, was the act of 
Governor CLAYTON. 

There are other facts which are referred to in my minority views— 

ropositions made for the purpose of giving offices to certain parties 
if they would support Governor CLAYTON for the Senate, as in the 
case of J. P. Grady, giving him the office of sheriff. McConnell testi- 
fies—the witness about whom so much has been said— that Governor 
CLAYTON asked him to go and see Steele, a member of the legislature, 
whose position was doubtfal on the senatorial contest, and make a 
pees to him, that if he (Steele) would vote for him for Senator 
e would appoint him to a judgeship. McConnell went and made the 
proposition. Steele voted for Governor CLAYTON and received the 
i of jndge. 
here are mauy other facts of this kind in this testimony; but 
I find that I am not able to proceed; and I therefore must close with 
this very brief reference to only a very few facts upon which my con- 
clusions have been based. 

The question is now with the Senate. My responsibility is now 
only that which is common to all members of this body. I therefore, 
without any further remarks, leave this question to the Senate. 

Mr. WRIGHT. Mr. President, I feel very greatly embarrassed by the 
circumstances surrounding me at this time. Iam conscious that 
every Senator upon this floor is anxious for an adjournment, and 
perhaps equally anxious for a vote upon this question, Under the 
circumstances, I scarcely know what is my duty. If I felt that the 
Senate considered themselves prepared and would come to a vote upon 
the A ppe at once, I 7 S be very strongly inclined not to say a 
word ; and yet it is, perhaps, due to the committee as well as to the 
Senator implicated, and to the members of the Senate who have not 
had an opportunity to fully examine this testimony, that I should 
at least say something in support of the views presented by the major- 
ity of the committee, and at the same time show the mistakes or errors 
i 25 which I am sure the Senator who has just taken his seat has 

‘allen. 

The case is one of such a character, turning largely if not entirely 
upon the facts, that I could occupy hours in their examination; and 
those facts are so interwoven and the determination of the case de- 
pends so much upon their interdependence upon each other that no 
one can do justice to himself if he undertakes to present the case 
hurriedly. And yet I feel that it is my duty to present it thus hur- 
riedly in view of the circumstances. 

I desire to say, Mr. President, that my impressions of this case have 
entirely changed since I undertook the examination of the facts. That 
is to say, when the report was made by the joint committee to inquire 
into the condition of affairs in the South, which was referred to this 
select committee, in view of what had been said in the public prints, 
and in view of the rumors that obtained, I had an impression that 
there must certainly be something wrong in the State of Arkansas 
in connection with this election. I never had made the acquaint- 
ance of the Senator implicated until he took bis seat in this body. It 
was said in the public prints that he was a bold, bad man, that he 
had obtained his election by fraud and corruption; and with these 
rumors and these statements before us in the public prints, I entered 
upon the examination of this case. 

Now I am very sure that I have no eee on earth to lower 
the standard of integrity or purity in the election of Senators or in 
other elections. I am very sure that I would hold the standard as 
high as any one; and by no act of mine, by no vote of mine, will Lever 
willingly or knowingly lower that standard. I would haveanelection 
of Senator free, unbiased, uninfluenced, as far as possible. So far as I 
am concerned, I should not object if by law you should provide that the 
seatshould be declared vacant if the Senator left his place in this hall or 
left hishome and was in attendance upon the legislature at the time of 
his election. So far as lam concerned, I should not object if you should 
provide that if either by himself or his friends he undertook to influ- 
ence that election, or the members of the legislature, his seat might 
be declared vacant; and yet I think it is proper to say in this connec- 
tion one fhing. I have been almost pained here for the last ten days 
or two weeks to hear it not infrequently said upon this floor—if not said 
in terms, certainly implied from what was said—that the standard of 
senatorial integrity is being lowered, that we have fallen upon evil 


times, and that it is incumbent on the Senate, therefore, to protect 
itself; else that these evils will continue. Now, sir, I am not prepared 
to concede or admit that the times in these respets are any more evil 
now than formerly. To do so I should have to admit that the people 
are corrupt now as compared with former times, for, in my judgment, 
if the people have that degree of morality and honesty and integrity 
which they should have, you will find the same in official positions, 
and you will find the average morality in all official or public office 
as you find it with the people. Therefore, to say that we have fallen 
upon evil times in this respect, I say is a reflection upon the people 
that I think is nnjust to them and unjust to their officers. 

I have suggested, Mr. President, that I might take up very much 
time in the examination of this case. I do not intend to take up 
such time as I would under other circumstances. My purpose is only 
to notice some of the more prominent points that are suggested in 
the views of the Senator from Georgia. 

I shall not enter into an examination of what has been said with 
reference to the registration of the State of Arkansas, nor of what 
has been said with reference to the influence of political conyentious. 
All these matters I regard as being entirely outside of this case, and 
not only outside of the case, but I affirm here that upon this testi- 
mony I could be able to show, if time allowed, that there is no testi- 
mony that should influence a single man as a juros showing that Sen- 
ator CLAYTON ever improperly influenced registration or that he ever 
mauaa improperly or otherwise, a single political convention in 

is State. 

It must be remembered, Mr. President, that Governor CLAYTON was 
a candidate for the office of Senator, known, and accepted, and rec- 
ognized as such during the entire preceding canvass. It must be 
remembered also that he was not unknown to the polities of Arkan- 
sas. Starting as a captain in the military service at the commence- 
ment of the war, soon afterward promoted to the rank of lieutenant- 
colonel, immediately thereafter, almost, becoming the colonel of the 
regiment, promoted in due time to be a brigadier. eneral, on the 
close of the war, after having fought throngh all the battles in that 
portion of the country, he settled in Arkansas as one of her citi- 
zens—settled upon his plantation—and invested his all there. After 
remaining there some two years, in no way connected with its poli- 
tics, taking no part in the troublous times there, he was nominated 
by the republican party as a candidate for the office of governor. He 
made the race in the convention against Mr. Brooks, who is now 
among the principal witnesses against him, and also Mr. Johnson, 
who was at the same time nominated for the office of lieutenant- 
governor. He was elected governor and entered upon the discharge 
of the duties of that position. 

The scenes attending his administration of the office of governor, I 
shall not refer to except to say this much: I undertake to say as a 
part of the history of the times that no State in the South was more 
thoroughly, or soundly, or properly reconstructed than Arkansas ; 
and I say that that great work was largely owing to the indomitable 
will, energy, ability, and integrity of the then governor of the State. 
If there were found men who were prepared to and did violate the 
laws, if there were found men who opposed the officers of the Govern- 
ment or officers of the State who went out to enforce the law, the 
governor, by his agents, was constant and active in his work, and 
soon those men were led to believe and to know that they continued 
those dread scenes at the peril of their own lives. 

He had been the governor of the State for two years. The term of 
office of one of the 8 then in the Senate of the United States 
from the State of Arkansas was about to expire. Governor CLAYTON 
was recognized as a candidate for that office. He was so recognized 
in every county and all over that entire State. The contest was made 
in that State largely with the knowledge that he was such candidate, 
and the members of the general assembly were elected with that 
knowledge. I undertake to say from this testimony that, when the 
members were thus elected, a very large majority of the members 
elected upon the republican ticket were recognized and elected as 
the friends of Governor CLAYTON. Hence you will find that at the 
first election, to which election I shall refer hereafter, he received in 
the house every vote except six, as I now remember, and almost the 
same proportion in the senate of the State. 

I say, therefore, that Governor CLAYTON, as a candidate for the office 
of Senator, was not unknown before the legislature met. There can 
be no claim that it was a surprise upon any person, or upon any party 
or body of men, that he was such candidate or that he was elected. 
There was elected to that legislature a la majority in his favor; 
hence there was no necessity on earth that he should use money; no 
necessity on earth that he should use official influence; no necessity 
on earth that he should do anything improper to secure such election, 
for he had such election assured him at the time the general election 
closed, on the 8th day of November, 1870. 

I therefore by all that is said with reference to registration, 
and all that is said with reference to the influence of primary elec- 
tions, first, because I say there is no proof of improper conduct, and, 
in the second place, because I submit that with these influences we 
have nothing to do whatever. 

I think I may also pass over what is said in the minority report and 
what has been said this morning with reference to the organization of 
the general assembly. I think if anything has been settled by the 


debate of the past two weeks, if anythingis settled by the law on this 
subject, it is that we have nothing to do with such organization ; that 
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the election, returns, and qualifications of the members composing the 

neral assembly are to be left to the senate aud house of such assem- 

ly respectively, and with those we have nothing todo. Very much 

is developed in this discussion upon this and kindred subjects, but I 

shall not touch upon them or refer to them for the purpose of justify- 
ing the action of Governor CLAYTON and his friends. 

§ desire to say another thing in this connection. In the first place, 
I ask the attention of Senators to the charges that are here made 
against Senator CLAYTON ; I ask it of them without regard to party; 
and I say to all Senators here that this is a question upon which no 
man can afford to make a mistake. It is a question affecting the 
right of one of the members of this body to his place here, and no one 
influenced by mere party considerations can afford to vote for or 
against this resolution. I submit that, so far as the charges here are 
concerned, nothing could be more indefinite or uncertain. You will 
find by referring to the testimony of Wheeler and Whipple that they 
state nothing positive, nothing certain; but they state that this was 
understood and that was understood, this was rumored and that was 
rumored, and upon these rumors, thus faintly hinted at, the Senator 
from Arkansas is put upon his trial here and this investigation is had. 
Not only so; but examine this testimony, and I submit it to every 
member of the Senate that, notwithstanding five thousand manuscript 
pages of testimony were taken, and though the committee agreed 
unanimously to exclude one-half, if not more, of that testimony, yet 
take the testimony that has been printed, and I affirm that seven- 
tenths of it is the merest hearsay on earth. And yet it is claimed 
that we are justified in either unseating the Senator implicated, or 
finding that he should be expelled, upon testimony of the character 
that I have thus presented. 

Ido not know that it is necessary that I should go into an examina- 
tion of some of the matters that have been referred to by the Senator 
from Georgia. It will be found that in the conclusion of his minority 
report he substantially abandons any claim of fraud, any claim of 
corruption, so far as relates to the granting of the certificate to 
Edwards as a member of Congress; and yet I undertake to say, from 
this testimony and the charges referred to this committee, that that 
was the prime charge that was made against Senator CLAYTON when 
this investigation was put on foot. Isay that the princips charge 
was, that he had, by a corrupt agreement with General Edwards, or 
with his friends, ed to give him a certificate of election, upon con- 
dition that he (Governor CLAYTON) should receive democratic votes 
for the Senate. But when it was found that he received but one dem- 
ocratic vote at the time of the second election, and that that man, 
Scales himself, testified that he scareely knew whether he was a 
democrat or a republican, you can see at once that most readily 
they would abandon this charge, and therefore it is entirely aban- 
doned. 

So far as the two principal matters relied upon by the Senator from 
Georgia are concerned, if I can show that in some respects he makes 
fatal errors in his conclusions as based upon the testimony—that is 
to say, that the elements which enter into his calculation are with- 
out any support in the record, I feel that I shall have gone very far 
in satisfying the Senate that his conclusion is not warranted. For 
instance, he says that Governor CLAYTON received but five majority 
at his last election. I am very certain the Senator is mistaken in that. 
I refer to page 398 of the report. He says: 


In the house, second election, (house journal, p. 715:) 
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In the senate, second election, (senate journal, p. 272 :) 
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I have here the journals of the house and senate at the time of that 
cleetion, and by referring to them you will find that in the house Sen- 
ator CLAYTON received 42 votes; all others received 36 votes. In the 
senate, Senator CLAYTON received 18 votes, not 15, and all others re- 
ceived 7, I can very well see how the Senator made his mistake, for 
the vote, as first announced, was “for POWELL CLAYTON 15;” but 
three senators changed their votes before the result was announced, 
and the vote was then announced as follows: “ For POWELL CLAYTON 
18 votes,” and for all others 7. 

The Senator makes his calculation, and says there were five votes 
improperly influenced, and that these constituted Senator CLayTon’s 
majority. Having shown that in this he is mistaken, without now 
entering upon the question as to whether any single one of those five 
was improperly influenced, I am sure the Senator's conclusion is not 
warranted. You will find that Senator CLAYTON had seventeen ma- 
jority on his second election, and that it was necessary that there 
should be a change of nine votes in order to make the result different 
from what it was. 

He says also that a part of the scheme of Senator CLAYTON to se- 
cure his election was : 
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Mr. NORWOOD. If my friend will allow me, it is barely possible 
that I may have been mistaken in the number, but I place no stress 
upon that. If any one of those five votes was secured in the manner 
that I think it was secured, it answers every purpose, 

Mr. WRIGHT. Do I understand the Senator to maintain that if 
one of those votes was procured by bribery and improper means it 
would defeat the election ? 

Mr. NORWOOD. Not at all. i 

Mr. WRIGHT. What then? 

Mr. NORWOOD. It would justify expulsion. 

Mr. WRIGHT. There is no such question before us now, and there- 
fore I shall not discuss it. 

The Senator says that he may be mistaken as to the number, but that 
that is not material. I undertake to say that throughout his minority 
report he bases his conclusion upon the fact that five votes were im- 
properly influenced, and that they changed the result. Isay, if there 

s anything clear in that report and settled by its language, it is that 
he calculates and makes his estimate on the basis that five votes 
would have changed the result, and having found the five votes, as he 
thinks, he reaches his conclusion. 

Mr. NORWOOD. I hope the Senator will not assume that that is 
the only issue in my report or the only conclusion that I present. The 
question being one of bribery, I was endeavoring to show that A, B, 
C, D, and E were bribed, and enumerating the number. The question 
now is as to whether any of those were bribed. The other issue is 
presented, it is true; but, true or false, it would not alter the result. 

Mr. WRIGHT. I certainly was not pretending to say that that was 
the only conclusion at which the Senator arrived; but I was merely 
for the present combating that conclusion. I shall come to the others 
in due time. 

I was about to say, Mr. President, when interrupted, that not a 
little force is placed upon what was regarded as improper conduct of 
Governor CLAYTON and his friends in connection with the delegation 
from Hot Springs County. It is said that it was part of the pro- 
gramme of Governor CLAYTON and his friends to keep the represent- 
atives from that county out of their places, and that they succeeded 
in doing this until after the second election, and that thus it occurred 
that he had three of his own friends in the house to vote for him at 
his second election, whereas if they had been excluded and the others 
admitted, they would have voted against him. Unfortunately for the 
Senator’s argument, that contest was decided before the second elec- 
tion; and while three men who were in the places at the time of the 
first election, as I now remember, voted for Governor CLAYTON, the 
were excluded from their places before the second election, and eac 
and every man thus admitted voted against Governor CLAYTON. I 
am sure the Senator will not controvert me in that, Iam sure I am 
right in that. I have the record here, and if in this I am contro- 
verted I turn to the record. Therefore you see again, Mr. President 
and Senators, that here a most material and important item in the 
Senator’s calculation, and one of the main ch that he makes 
penne Senator CLAYTON, as showing the iron will and the iron hand 
of this man, falls to the ground. 

I wish to say another thing in this connection. It is a little re- 
markable that Governor CLAYTON should have this iron hand and 
this indomitable will, and thus hold the legislature at his own will 
and pleasure, and yet there was a sufficient majority in that house 
to exclude his friends from their places and put three enemies in the 
place of those who were thus turned ont. 

Another thing is most remarkable, I ask Senators if they have 
ever known in all their experience that a man with an iron will, as 
Governor CLAYTON is represented, with the power in his hands to 
control that legislature, with such an overwhelming majority in that 
body as it was claimed he had to control as he pleased, that that same 
body impeached the very man who held them in his hands. This very 
legislature, that he thus controlled at his will and pleasure, by their 
votes impeached the governor of the State, and presented him at the 
bar of the senate for trial! 

Mr. NORWOOD. If the honorable Senator will allow me, I will re- 
fer him to my views for the reasons why the governor was impeached, 

Mr. WRIGHT. I should prefer to 8 

Mr. NORWOOD. I did not expect that the few remarks I submitted 
to the Senate were going to provoke such a long and able discussion 
from the Senator from ex I did not know that he was going so 
largely and so fully into the merits of these questions, from the con- 
versations we had about the matter; and now, as he is pressing these 
points, I wish to show him the reasons, and answer him as he goes 


along. 

Mr WRIGHT. I should very much prefer to get along with my 
argument. The Senator will have ample opportunity to reply after 
I shall have concluded, i 

The PRESIDING OFFICER, (Mr. Ferry, of Michigan, in the chair.) 
The Senator from Iowa declines to yield the floor. 

Mr. WRIGHT. No, I shall not object if the Senator is desirous of 
ory tig this matter. I want to get it off my hands as quickly as 

ble. 
Tas: NORWOOD. I read from the minority report : 


It was instituted for no other purpose than to fulfill the pledge which CLAYTON 
had given his friends re , that he would rot accept the Senatorship until 


he had made way with; 8 Wheu that proceeding failed, his friends holding 
him to the pledge, he resigned, under the first election. In the mean time much 
bitterness had been engendered and division taken 2 among his friends and 
opponents in the 1 


ture growing out of, first, indignation of some at his 
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attempt to overthrow Johnson on so frivolous a pretext; secondly, the attempt mado 
by his partisans to impeach Lieutonant-Governor Johnson; thirdly, his resigning 
8 and, fourthly, his delay in carrying out the agreement with Gen- 
e wards., 


That was the reason that they were enabled to impeach him at that 
time, and hence his strength was so much reduced that he got but a 
very small majority on the second election. 

Mr. WRIGHT. I had read all that before, Mr. President. I knew 
the ground that the Senator took. I certainly am not to be held 
to his conclusions. I state the record. I state the fact that the 
men who were the friends of Senator CLAYTON, as it is termed, and 
ay were held in his power, did impeach him. I state that as a 

act. 

Now, Mr. President, I have only time to just glance at matters as I 
go along, and instead of taking them up in their order I refer to 
them just as they occur to me. 

Iundertake to say that Senator CLayTon’s conductin connection with 
his election as Senator, taking the first and second election, is without a 

arallel in ovr politics. Ihave told you already that Senator CLAYTON 
had an unquestioned majority in that general assembly. In the nomi- 
nating conventions or caucuses, as they are termed, there was scarcely 
a show of opposition to his nomination. At the first election his vote 
was almost unanimous. He had said to his friends in that State, how- 
ever, that if elected Senator, being such candidate, he would not leave 
the State government in the hands of Lieutenant-Governor Johnson. 
He was elected Senator; he had his certificate; there was nothing in 
the world to prevent his coming here and gan his place; but there 
was his pledged faith to his friends that he would not leave the State 
in the hands of the lieutenant-governor. Why he had taken this 
ground and why he had given this pledge, it is not necessary that I 
should discuss at this time. But he was the Senator-elect; nothing 
in the world was in the way of his accepting the place. I undertake 
to say that bat few men can be found anywhere who, having received 
so large a majority and having a certificate of election, would have 
stood npon such a pledge when men were found all around him all 
the time, and some of them his best friends, insisting that it was his 
duty to accept the place—to come here and enter upon his duties as 
Senator ; and yet such was his fidelity to his friends, such his integrity 
as a man, and such his honesty as an official, that he regarded that 
the duty was incumbent on him to fulfill his pledge, and he hence re- 
signed his place after the first election. 

c having resigned the place after the first election, what is there 
to impeach his second election or that would show that he was in 
the least implicated in anything dishonorable or corrupt? The 
Senator refers to five members of the general assembly whose votes 
were influenced. I wish I had time to refer to those five members and 
the testimony bearing upon them. They are Chamberlain, Steele, 
White, Grady, and Scales. 

Chamberlain, it is said, was influenced to vote for Governor CLAYTON 
by the promise of Governor CLAYTON to give him the office of justice 
of the peace; and yet throughout the minority report Chamberlain is 
spoken of as the true and tried friend of Governor CLAYTON from the 
time he was nominated and all the time during the contest; he is spoken 
of as the man who engineered the Edwards arrangement; he is spoken 
of as the man who engineered the democratic vote; he is spoken of 
as the man who during the contest, when he was a candidate for the 
legislature, had been appointed registrar, which has no foundation in 
fact in this testimony. He never was such registrar. But he was a 
candidate upon the CLAYTON ticket, and elected upon the CLAYTON 
ticket, as it is claimed; and notwithstanding all this friendship, all 
this devotion to the interests of Governor CLAYTON, it was necessary to 
buy him with a promise of the office of justice of the peace! He never 
was registrar; he was a clerk of the board, and so soon as he became a 
candidate for the legislature he was removed. He never was registrar. 
(In the same connection, also, to show the errors into which the Sen- 
ator falls, let me refer to the fact that he speaks of Fitch as a member 
of the legislature, and says that he was given an office. Fitch was 
never a member of the legislature, and yet the Senator asserts in his 
report that he was a member of the legislature and received an office 
in consideration of his action.) This much with reference to Chamber- 
lain, for I will very hurriedly run over these matters. 

I next come to Scales. Scales voted for CLAYTON the first time, 
and he is the only man that approximates a democratic status who 
did vote for him the second time. Scales voted for CLAYTON, and 
he says that his vote was conditioned upon receiving certain 1 
ments. He received no appointment himself. He swears himself 
that he was not influen in the least in voting for CLAYTON by 
anything that CLAYTON had said to him, or by anything promised by 
CLAYTON or by Hadley; that, living in a county which was very 
sparsely settled, a prairie county, where there were but very few per- 
sons, he desired that certain men should be appointed to office there 
who were named. Some of those persons were appointed and some 
were not. He had no kind of interest in their appointment; he had 
no kind of interest as to who should fill these places except to get 
good men; and he said he applied to CLAYTON to have such men, 

rood men, appointed, and afterward some of them were appointed by 
mney. That is all there is about Scales. 

Mr. NORWOOD. As Jam not able to reply, I think it wonld be 
but fair that the honorable Senator from Iowa should refer to the 
testimony as he goes along on these points. It is true there is a gen- 
eral denial on the part of ‘Seales that he voted in consideration of the 
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appointments; but his previous testimony shows an express agree- 
ment to vote for CLAYTON if those appointments should be made. 

Mr. WRIGHT. I have already suggested that I feel that I should 
be doing an injustice to the subject and to myself if, in view of all the 
circumstances that surround us, I should undertake to enter elabo- 
rately into all this testimony and examine it in detail. I have here 
references to the testimony, and if any one has examined it, or if an 
one desires a reference to the estimon in support of what I state, 
am ready to refer to it. So far as the Senator from Georgia and 
myself are concerned, we have examined this testimony; our views 
differ upon it; that I know very well; I cannot expect to satisfy him 
as to my conclusions; I do not know but that he might satisfy me as 
to iy: or I know how much more power he has in that respect than 
myself. 

I have spoken of Chamberlain and Scales; I next come to White. 
Now, I will tell you the strongest testimony there is as to White. One 
Grey was a witness before this committee. After he had been examined 
he left the 9997 Mr. Brooks, a witness against CLAYTON, testified 
that Grey told him that he overheard a conversation between CLAY- 
TON and White, in which money was offered; and upon that testi- 
mony you are to find this man guilty. I say that is the strongest 
testimony there is here. 

Mr. NORWOOD, I dislike to interrupt the honorable Senator, but 
I wish he would let the Senate know that in making that statement 
he entirely ignores the testimony of McConnell. 

Mr. WRIGHT. I will come to McConnell in due time. 

Mr. NORWOOD. McConnell testifies directly that Governor CLAY- 
TON told him he had seen White the night before the election and 
fixed the matter up with him, and he had been very expensive. 

Mr. WRIGHT. I desire to state here that I should believe a man 
who had told a thing at fourth hand infinitely quicker than I would 
act bevy that McConnell said, unless it was in regard toa matter 
unmistakably within his own knowledge; and if this Senate is pre- 
pared to unseat any man, or to cast the least blemish on him upon 
the testimony of McConnell, who, I affirm, is a living monument of 
God's punishment of society and mercy to the individual; who is a 
walking monument of the doctrine of total depravity—I say if any 
Senator here thinks of casting the least blemish upon any man on 
such testimony, I have done with this argument. 

McConnell! Five witnesses come here and swear, as far as they are 
allowed to do under the law, that they would not believe him un- 
der oath. McConnell! Drunk and debauched every day of his life 
almost. McConnell! When before the committee he had to be sent 
to a place of charity for a week to got him sober before he could pro- 
ceed with his testimony. McConnell! Can you convict a man upon 
the testimony of McConnell? And yet that is all there is of it. Me- 
Connell is smart. All these other witnesses who testified with refer- 
ence to the friends of CLAYTON, and thus to conelude CLAYTON by 
showing a conspiracy, fell short of it; but McConnell is the chinker 
and dauber, the man who, when the part of the chinking and daub- 
ing is out, comes forward and patches it up. McConnell knew per- 
fectly well, sharp and smart as he was, that,in order to affect CLAY- 
TON, he must go every time and tell CLAYTON, and every time he must 
bring it home to CLAYTON; and McConnell is the only man upon 
whom there can be a hope that you can affect CLAYTON in this case, 
I have said that he was discredited. I have the testimony here of 
the governor of Kansas, of the mayor of Leayenworth, and of three 
or four citizens of Leavenworth, and of one or two of the 3 
citizens of Arkansas, who happened to be here at the time, all of them 
agreeing that his reputation for truth and veracity was bad; and 
nowhere in Arkan or Kansas, or Pennsylvania has there been 
found a man to come forward and assert his veracity. You will re- 
member, Mr. President, and others also, what was said on this floor 
yesterday by two honorable Senators. I would myself feel justified 
in referring to my friend, the Senator from Arkansas, the colleague 
of the Senator upon trial, if he were here, that he might also state 
what he knows of this precious witness. McConnell is only man, 
I say, that they can proren to rely upon to make any, the least con- 
nection of Governor CLAYTON in the transactions complained of. 

Now, Mr. President, allow me to say one word in connection with 
what is spoken of as the Mallory report and the frauds in Pulaski 
County. I wish the Senate had the time; I should like much that 
that Mallory ropo should be read here, to show the most unex- 
ampled fraads that were ever practiced in any country in this na- 
tion, in my honest judgment. Notwithstanding the number of 
votes that were against Governor CLAYTON, notwithstanding he was 
impeached, when that report came in, it was adopted in the Senate 
of Arkansas by a vote of 18 to 2. It shows the unexampled frauds 
in Pulaski County, where it is claimed that the friends of Governor 
CLAYTON were kope in their places and his enemies kept ont. Let 
me tell you one thing in that connection. Governor CLAYTON got 
of the Pulaski delegation three votes. He got Chamberlain, Goad, 
and Pilkington. and Pilkington were upon the same ticket 
with Brooks. Remember that Governor CLAYTON 1 5 the 
ticket headed by Brooks in that election; remember also that he sup- 

rted Judge Boles in his candidacy for Congress; remember that 
ko made speeches for Boles; remember that Boles was the candidate 
of his party; remember that at one time there were two candidates 
for Congress in the field besides General Edwards—Jndge Searle and 
Judge Boles; remember that Searle was more particularly the friend 
of Governor CLAYTON ; remember that Governor CLAYTON urged and 
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insisted that Judge Searle should withdraw and the field given to Boles; 
remember that it was at his instance and upon his advice that this was 
done; and after Searle had withdrawn, Boles and Edwards alone be- 
ing the candidates, CLAYTON supported Boles as against Edwards, and 
made speeches through his district; remember also that he supported 
the ticket headed by Brooks, who was the candidate for the senate 
against Riley ; remember that Goad and Pilkington were republicans, 
and declared elected ; Chamberlain and Goad and Pilkington voted for 
Crartos. Brooks and Hodges, and Hodges particularly, prosecuted this 
case against CLAYTON ; he was here during the entire investigation; he 
was a candidate for the legislature upon the Brooks ticket. Brooks 
and Hodges swear that if they had been in the legislature and the cau- 
eus of the republican party had declared for CLAYTON they would have 
voted for him. If they had been admitted, therefore, you willsee that 
Riley could not have voted against CLAYTON, he having been declared 
entitled to his place as senator. If Brooks had been there, and the 
majority of the republican caucus had declared in favor of CLAYTON, 
Brooks swears he would have voted for CLAYTON ; and that there was 
such majority for him no one pretends to doubt. Not only so, but 
Hodges swears that he also wouid have voted for CLAYTON ; and there- 
fore, if Brooks and Hodges had been admitted, he would have got 
Brooks’s vote in the place of Riley. Goad and Pilkington were on the 
same ticket with Hodges and Brooks. If Hodges and Brooks had been 
declared elected, Goad and Pilkington would also have been elected, 
and the more certainly from the fact that they ran ahead of both 
Hodges and Brooks. The trouble was, about Hodges’s and Brooks’s 
election, that there were certain frauds attendant upon that election 
which defeated them; but in view of the fact that Goad and Pilking- 
ton resided in White County, and received more votes there than the 
other candidates on their ticket, they were declared elected; and for 
0 other seats the candidates on the democratic ticket were declared 
elected, 

Now, I want to be understood in this, Riley voted against CLAY- 
Ton. Brooks would have voted for him. and Pilkington would 
have continued in their places anyhow, and they voted for him. 
Hodges says he would have voted for him had he been in the legis- 
lature, and it is fair to presume that the other candidates on that 
ticket, for there were six for the house and one for the senate, would 
have voted as Brooks, who was their leader, and Hodges, who followed 
Brooks and was the leader in the honse, declared they would have 
voted. Can you tell me what object CLAYTON had in keeping these 
men out of the legislature? You will find that Governor CLAYTON 
had nothing to do with that matter whatever. And so far as the 
Mallory report is concerned it did not determine anything in regard 
to the right of Brooks and the other candidates to seats in the legis- 
lature; but that was determined by the committee on elections, to 
which committee their credentials were referred. The Mallory com- 
mittee was for the purpose of inquiring whether there had not been cer- 
tain frauds and insurrectionary and violent proceedings in the connty 
of Pulaski touching that election; not to determine who was elected 
to the senate and house of representatives of the general assembly, 
but to determine whether there had been violence with a view to 
subsequent legislation; and I undertake to say that when you look 
at that re and if I had time I would have it read—you will tind 
a condition of things that has no parallel in the history of elections 
in this Government. Why, sir, one witness swears that there was a 
combination the night before the election, and for days before that, 
to take possession of the polls in the city of Little k; that the 
town clock was to be so placed as that the regular judges of election 
wonld not get to the polls in time, at eight o’clock in the morning; 
that they were to be there hours before that time, and some of them 
were there at one or two o’clock in the morning; and when the regn- 
lar election judges appeared there they were driven from their places 
and the polls were usurped, and that this man Hodges, and others, 
who prosecuted this case against CLAYTON, were active and instru- 
mental in getting up these frauds and taking possession of the 
polls, not in Little Rock alone, but in the towns around through the 
county. 

I say, then, so far as this county of Pulaski is concerned, that the 
most unexampled frauds were perpetrated there by these men, and 
that, so far as CLAYTON was concerned, it was his interest to have the 
very men who now insist that he improperly kept them out of place, 
in their places, that they might vote for him, for he received but 
three votes from Pulaski County members. Two of them would 
have been continued, and he would have got them anyhow. If 
Chamberlain’s seat had been declared vacant, he would have lost 
Chamberlain’s vote, but he would have got three other members of 
the house and the vote of Brooks in the place of Riley in the senate. 

Mr. President, there is but one other matter to which I shall refer, 
and then I shall leave the case. I have said very much more than I 
intended when I rose. All that remains is the charge in relation to 
Whiite’s resignation as secretary of state and Johnson’s appointment 
as his successor, and Hadley becoming governor. 

I want it borne in mind that Governor CLAYTON did not need votes. 
He had been elected Senator; he had an unquestioned majority of the 
republican party in that general assembly. What he wanted, to state 
the matter briefly, was that he should maintain his pledge to the peo- 
ple of the State. White resigned his office as secre of state. The 
only word that is shown here that CLAYTON ever said to him upon 
earth is, that he met him one day and asked him if he had seen Had - 
ley, and he said he had. Now, remember that it was quite as impor- 


tant that Hadley should become governor, in his own estimation at 
least, as that CLAYTON should become Senator. It was also a matter 
of importance to Johnson that, instead of having the office of lieu- 
tenant-governor, which paid but very little, he should have theoffice 
of secretary of state, which paid better. 

Now, you can see at once that there was quite as much motive, 
quite as much inducement on the part of Hadley and Johnson to 
make this arrangement by which the one was to become governor 
and the other secretary of state, as that CLAYTON should have any- 
thing to do with it. You will find in this testimony also that White 
had said three months before, if not longer than that, in view of the 
condition of bis family, he having lost his wife and having a family 
of dependent children, that he was exceedingly desirous to get away 
from Little Rock, and to abandon his position; that what he wanted 
above everything else was harmony in the republican party, and, if 
he could do anything to bring that about, he was ready todo it. He 
had said so to Governor CLAYTON ; he had said so to his friends; he 
had said so to men all around there; and that, too, while he swears 
positively that he was not the friend of either of these factions, but 
studiously kept out of all entanglements in connection therewith. I 
say this was the condition of things, 

It is also true that White held certain railroad interests in connec- 
tion with men who were the enemies of Governor CLaxrON. He held 
those interests, however, not by any written evidence, and under such 
circumstances that they, becoming offended at him, there was great 
danger that he would be prejudiced and lose in that connection. 
That is to say, he had not any written evidence of his interests in 
those rail transactions. It was su ted to him, and he felt 
and knew, that if he should do anything the effect or result of which 
should be the election of Senator CLAYTON, or whereby Senator CLAY- 
TON could fulfill his pledge to his friends, he must suffer at once in 
connection with such railroad interests, You will find that White 
(who, by the way, is the witness of the prosecution, and, remember, 
he is the man, and the man alone, upon whom they rely to sustain 
this charge) says nowhere that he received a dollar in consideration 
of resigning the office of secretary of state. On the contrary, he de- 
nies expressly that he ever received a dollar for any such purpose. 
He swears that he resigned the office because he had said repeatedly 
that he was willing to do anything to bring about harmony, and so 
far as the money consideration was concerned, it had reference to his 
connection with railroads—Governor CLAYTON having no part or lot 
in conversation with him in i dase arrangement. 

But not only that; but, as I have said, it was not votes that Sena- 
tor CLAYTON wanted; he had the votes; and I undertake to say that 
no single vote in the legislature was influenced by any such arrange- 
ment. I undertake to say that it was a mere conventional arrange- 
ment entered into between these 1 whereby CLAYTON (if you 
put it in the strongest light) could keep his pledge with his friends, 
no member of the legislature having anything to do with it except 
Hadley, no member of the legislature coming here or any person tes- 
tifying on the subject showing in the least that a single man was 
influenced by such arrangement. 

Now, in view of what has been said here for the last two weeks, and 
not lowering the standard in the least, I submit if any man can be 
justified in saying, in view of this testimony coming from their own 
witness, ig in the world outside of what he says, that Senator 
CLAYTON is justly implicated in this matter. 

Mr. President, there is nothing, in my judgment, that there is so 
much danger of as that we, giving heed to the morbid condition of 
the times, upon a mere presumption, in the face of positive and direct 
testimony, should affix a stain upon the official life of a member of 
this body. I submit, in all candor, is not one thus charged entitled 
to have applied to his case the same rules of evidence that you apply 
to the highest or the lowest criminal in the land f 

Mr. SCOTT. If my friend will permit me before he passes from 
this subject, I have looked at this point as being really the serious 

uestion presented by the report. I have looked at the testimony in 
this case with a desire to understand it as fully as I could. I find 
that the resignation, of which he has been speaking, of Mr. White, 
the secretary of state, was negotiated for by Mr. Hadley, then a sen- 
ator, who afterward was elected president of the senate and thereby 
became, ex oficio, lientenant-governor, and after the acceptance of the 
ition of Senator by Governor CLAYTON, became governor of the 
Btate. I see that, in the position in which the parties stood Hadley 
was as much interested in procaring Whitea resignation as 3 
else, and that Johnson was as much interested as anybody else in 
procuring White’s resignation. 

Following the testimony, I find that an offer or a su tion was 
made to White that he could have $5,000, or would probably recei vo 
that amount in money, and $25,000 in bonds of the Ouachita and Red 
River Railroad Company. He did resign; Johnson did become sec- 
retary of state; and after that time, without any account of where 
the money came from, it through the hands of Senator CLAY- 
TON, ess was placed in the hands of White—the $5,000 and the rail- 
road bon 


ds. 
Now, recurring to the testimony of Hadley and to the testimony 
of Senator CLAYTON given before the committee, I do not find any 


account of who furnished the money and who furnished the bonds; 
and the question I wish to put to the chairman of the committee is, 
is there any testimony in the other part of the evidence which dovs 
show who furnished that money and those bonds? That is a point 
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upon which I should like to be informed, if there is other testimony. 
1 do not find it in the place where I expected to find it. 

Mr. WRIGHT. I will state that the testimony of White, while he 
was not, perhaps, the last of the witnesses examined before the com- 
mittee, was taken near the close of the investigation. White resid- 
ing in Virginia, there was an effort, running through several weeks, 
to get him here, as I now remember, but, because of bad health, he 
was unable to come. The investigation had been protracted, and 
witnesses were being brought here from Arkansas, and each time, as 
a witness would testify to something that was regarded as new, 
there would be an application to the committee for two, three, four, 
or half a dozen witnesses, and thus the investigation was prolonged. 
White was examined, as I now remember, near the close of the inves- 
tigation. I do not remember, nor do I think there is anything in the 
testimony explaining, who furnished that money, other than has al- 
ready been stated; that is to say, it was sent from New York in a 
letter of Governor CLAYTON, being certificates of deposit in the name 
of Jackson E. Sickles—four certificates of deposit, as I now remem- 
ber, and there were some bonds of the Ouachita Railroad Company, 
which, by the way, were represented as being worth 33} per cent. ; 
and that is based upon the testimony of a man named McLane. 
McLane referred to other matters, to levee bonds, and not railroad 
bonds, and the testimony shows, if it shows anything, that they 
were of very little value, and were so regarded by Hadley at the 
time the arrangement was made. White says he never received such 
bonds; he only received evidence that such bonds were on deposit 
for him. The four certificates of Se were furnished, as I stated, 
and sent to White in Virginia, nothing being said as to who furn- 
ished the money; nothing being said, except simply, “ I inclose you 
so and 80.” 

Now, I have an explanation from Governor CLAYTON with reference 
to where that money came from. I do not think it proper myself to 
state it. The Senator can state it, and state the reason also why the 
testimony was not developed on that subject, if he chooses. 

Mr. CLAYTON. Mr. President, I take great pleasure at this time 
in giving my explanation of that transaction. I hope the Senate 
will bear in mind that the testimony of Mr. White, which is the only 
testimony upon the subject, is the testimony of a witness for the 

rosecution, and that it was delivered nearly four months after the 
nvestigatiun commenced, at a time when Congress was about to 
adjourn, at a time when I was satisfied that the whole intention of 
the investigation was to make political capital against me during the 
last campaign in my State. What does Mr. White testify to? I 
would like every Senator here to read that testimony carefully and 
weigh it. He testifies that he was interested with certain parties in 
railroad transactions. Who were those parties? One of them was 
the prosecutor right before him, who could deny what he said if 
it was not so. Another was my then coll e, ex-Senator Rice. 
Another Mr. McDonald, my he mee in this election. Another, the 
brother-in-law of Mr. Rice, Mr. Benjamin. Who the other? Mr. 
Brooks, who ran upon the same ticket with Mr. Hodges, and whose 
name was left off the roll by Secretary White. These were the men 
with whom he was identified in the Cairo and Fulton Railroad trans- 
actions; and right here I want to call the attention of the Senator 
from Iowa to the testimony of Mr. Rice himself, which the committee 
struck out as irrelevant. Yon will find, and the Senate will find, that 
that testimony was relevant, and ought to be in this case. Why? Be- 
cause Mr. Rice, when he came upon the stand, substantiated all these 
statements of White's, by testifying that there was such a railroad 
transaction, and that there were the same number of men in it as 
stated by White, and by telling how he became identified with it. 

Mr. SCOTT. If the Senator desires to convince me of anything 
about White, I will relieve him in a moment. I read his testimony 
over carefally, and I never in my life read the testimony of a man 
who had occupied the position of secretary of state of a State, and 
whosesintelligence ought to have made a better impression, that made 
so bad an impression on me as hisdid. I was satistied that there were 
a great many things in his statement that needed much of corrobora- 
tion; and my purpose in putting the inquiry was not to bring out any 
collateral controversy, but was simply to ascertain if the chairman 
had the knowledge from the testimony of where the money and the 
bonds, which it seems conceded were paid to White, had come from ; 
who had furnished them. 

Mr. CLAYTON. Iam obliged to the Senator. I will take this oc- 
casion, if the Senator from lowa will permit me, to go on with my 
statement. I think I understand what the Senator from Pennsylva- 
nia desires. I am afraid he misunderstood me. I wanted the Senate 
to understand the whole transaction. 

Mr. WRIGHT. I will say to the Senator that if he will answer the 
question which was put by the Senator from Pennsylvania, I will then 
conclude what I have to say and yield the floor. 

Mr. CLAYTON. I would be glad if the Senator would allow me to 
finish this now. 

White testifies that he was interested in a railroad transaction with 
men who were prominent leaders in the oppor aon to me, among the 
rest the prosecutor in this case, and Mr. Brooks, who testifies in this 
case. In the course of time, in the performance of White’s official 
duty, he had to make a list of members elected to the legislature, upon 
which the legislature organized. In making that list it became a part 
of his official duty to strike the names of Mr. Hodges and Mr. Brooks 
from the list, in accordance with a decision of the supreme court. 


When he did that, he was under the impression, according to his own 
testimony, that he would incur the displeasure of those men with 
whom he was identified in the business relations referred to, 

Mr. Rice testified before the committee that he was interested in 
these transactions, and tells how he became interested. He says he 
and these gentlemen got ion of the Cairo and Fulton Railroad 
organization; and they then made a contract with Mr. Denckla, of 
New York, or some one else—I think Mr. Denckla—whereby, in con- 
sideration of that contract, Mr. Denckla issred to then a sufficient 
‘amount of stock to control the company. You can readily see that 
this railroad organization was one in which White could not enforce 
his rights. He was compelled to depend upon the good faith of his 
associates. About this time, it seems from his testimony, he was in- 
formed by some of my friends that any losses that he might sustain 
in the line of his duty, by being ignored by his associates, should be 
made to him, and that he should not suffer on that account. 
Meanwhile his wife died, and he became dissatisfied with his posi- 
tion, and expressed himself upon several occasions as being desirous 
of resigning his office. 

Just preceding his resignation, in a conversation with Governor 
Hadley, the subject of his probable losses by reason of the additional 
displeasnre of his associates in the railroad transaction, which would 
follow his resignation, was adverted to, and the amount fixed in which 
my friends were willing to indemnify him, viz, $5,000 in cash and 
twenty-five bonds of the Mississippi, Ouachita and Red River Railroad. 
This White swears positively was not in consideration of his resigna- 
tion, but, as before stated, on acconnt of the losses that he expected to 
sustain, and did sustain, by the sacrifice of his interestin the Cairo and 
Fulton Railroad o; ion. White testifies that his interest was the 
same as Mr. Rice’s, and Mr. Rice testifies that he received $40,000 for 
his interest. 

Now I will explain how I became connected with this transaction. 
After this conversation between Governor Hadley and White, I was 
informed by the former of its purport, and was thus izant of it, 
though not a party to it. The only conversation in a vere to this 
matter between White and myself was, as he testifies, a passing re- 
mark made by me when I asked him if he had seen ey, and he 
replied that he had, and the conversation testified to by him which 
took place in New York some three months afterward. At this time 
he informed me that his associates in the railroad transaction had, as 
he had apprehended, entirely ignored his interests, and that he had no 
hope of obtaining justice at their hands. He then asked me if I 
thought that the agreement made between Hadley and himself would 
be carried ont. I replied that I thought it would be, and that I would 
see Mr. Sickles, one of the parties to the transaction, and would let 
him know. I took a memorandum of his address, which was in Vir- 
ginia, and soon after saw Mr. Sickles about it. Mr. Sickles informed 
me that it was all right, and that he was ready to forward to him the 
certificates of deposit. Not having the address of Mr. White with me 
at the time of this conversation with Mr. Sickles, he asked me to take 
ee oe and forward them to Mr. White, which I did, as testi- 

y him. 

Mr. SCOTT. I trust the Senator will not leave the impression that 
I called upon him. My question was to the Senator from Iowa as to 
whether it was to be found in the testimony. Idid not call on the 
Senator from Arkansas at all. 

Mr. WRIGHT. Mr. President, I had about concluded what I in- 
tended to say in reference to the matter now before the Senate. As I 
have suggested more than once, there are many other points that I 
should like to refer to, and-would refer to under other circumstances. 

Mr. CLAYTON. I would like to ask the Senator from Iowa whether 
the testimony of Mr. Rice that I referred to did not corroborate the 
testimony of Mr. White. 

Mr. WRIGHT. There is no question about that. Mr. Rice corrobo- 
rates Mr, White as to his connection with that railroad transaction, 

I was about to say that if there be anything in connection with this 
testimony as to which any member of the Senate has donbt or wants 
informatio, I believe I can refer to it readily, and will very cheer- 

ully do so. 

I but repeat what I said at the time I commenced these remarks 
when I say that my impressions with reference to the election of Sen- 
ator CLAYTON have entirely changed. I feel that in view of the con- 
dition of affairs in Arkansas; in view of the plots and counterplots 
that there obtained ; in view of the state of society ; in view of the 
excitement that obtained at Little Rock during this election; in view 
of the feelings that obtained between the members of the different 
factions, the meetings that were held from night to night on either 
side, the struggle there for tbe succession ; in view of Senator CLAY- 
TON’s life up to that time; in view of his integrity and honor in 
maintaining his pledge to his friends; in view of the position that he 
occupied before that people; in view of the manner in which he had 
Nason Sn his duties as governor; in view of the entire want of tes- 
timony here to show anything against him that would be proper to jus- 
tify action at our hands; in view of what I am bound to believe were the 
false and unwarranted rumors with reference to this case; in view of 
what I know will be the judgment ofan enlightened public, and that they 
onght to hasten to give it, that justice may be done this man ; with no 
kind of feeling on the subject myself, with only solicitude to discharge 
my duty bere as a Senator, as y as any other one to declare him 
guilty if he shonld be so found, whether as a member of the commit- 
tee or a Senator upon this floor; in view of his life since he has been 
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a member of this body; in view of the evidence we have here of his 
integrity, and his unassuming deportment and manner; in view of 
the fidelity to principle and fidelity to everything that is right, so far 
as his conduct here shows; in view also of the circumstances attend- 
ing this prosecution, the malice, the bitter feeling that seemed to urge 
it on; in view of the fact that he sought this investigation, and thus 
. far has not seemed to do anything that should avoid it; in view 

of all these circumstances, and in view of the rights that he has as 
a citizen and ghe rights he has as a member of this body, and our duty 
as Senators, his colleagues, I submit that this testimony, largely made 
up as it is of hearsay, is wanting in almost every respect in every ele- 
ment that would make it competent testimony if we applied strict 

rules, and yet the committee were disposed to be exceedingly lenient to 
the prosecution, and inclined to give them every opportunity possible 

for the purpose of introducing testimony. In view of all these circum- 

stances I leave the case, and I feel assured that Senators upon this floor, 

looking to duty alone, looking to the testimony alone, acting as judges, 

throwing aside once and forever all party or political considerations, 

can reach fairly but one conclusion, and that is the conclusion an- 

nounced by the majority of the committee. 

Mr. CLAYTON. Before the honorable Senator takes his seat, I want 
to call his attention to one matter. I would like to ask him whether 
Mr. Sickles, whose testimony does not appear in this book, but who 
did testify before the committee, did not swear that Mr. McConnell 
8 him with a proposition to pay him one or two hundred 
dollars if he would not testify in this case. 

Mr. WRIGHT. I supposed that McConnell was so essentially and 
effectually out of this case that I did not think of referring to what 
Sickles said of him. McConnell testifies that Sickles approached him 
and proposed to buy him to get him to go away, he was a man of so 
much importance. Sickles comes in and swears that he never thought 
of doing any such thing; that McConnell himself came to him and pro- 
posed that for a consideration he should get out of the city. MceCon- 
nell! There is not 8 left of him. 

Mr. NORWOOD. . President, I dislike very much to detain the 
Senate any longer on this ease; but I cannot forego the opportunity of 
referring tosome of the remarks snbmitted by the Senator from Iowa. 
He has placed me in a position which I am not willing to pul Ag and 
which I do not occupy. Before coming to that, however, I will refer 
to the very pertinent question that was asked by the Senator from 
Pennsylvania, and I call the attention of the Senate to it particu- 
larly. The question was asked as to whether the evidence discloses 
from whom the $5,000 and the $25,000 bonds came. The testimony is 
entirely silent, except that it came from Senator CLAYTON, 

Mr. CLAYTON. Allow me to interrupt the Senator. 

Mr. NORWOOD, With pleasure. 

Mr. CLAYTON. Does the testimony show that the money and the 
bonds came from me! 

Mr. NORWOOD. Yes, sir. 

Mr. CLAYTON. Or does it show that I forwarded Mr. Sickles’s 
certificates of deposit, stating that he had deposited in a bank cer- 
tain amounts of money ? 

Mr. NORWOOD. Certainly, that is what I mean. I mean to say 
that the communication was directly between White and Senator 
CLAYTON. There was no pretense that there was anybody indebted 
to White, and that Senator CLAYTON was simply the medium to trans- 
mit that amount; nothing of the kind. Let me call the attention 
of the Senate to the fact that Senator CLAYTON was examined upon 
this investigation under oath, and that he never pretended to deny a 
single statement that White made. He was represented by what were 
supposed to be learned counsel, honorable gentlemen that he had ap- 
pointed to the supreme bench in Arkansas, the honorable Chief Jus- 
tice John McClure, for one, and ex-Justice Thomas M. Bowen. One 
had been elected, the other the Senator had appointed chief justice; 
and those counsel, skilled in the law, with these pregnant facts tes- 
tified to by White and by other witnesses, placed their own client 
upon the stand and forewent the opportunity of asking him a single 
question as to the materiality of that testimony. He was silent when 
testifying under oath as to where this money came from. He did not 
pretend to deny a single allegation that White had made; and there 
is the bald, naked declaration of White uncontradicted, and, on the 
other hand, corroborated, that that money was sent to him by Gov- 
ernor CLAYTON, and that the consideration of it was his resignation, 

Mr. CLAYTON. Mr. President 

The VICE-PRESIDENT. Does the Senator yield to the Senator 
from Arkansas? 

Mr. NORWOOD, I have no objection. 

Mr. CLAYTON. I know the Senator from Georgia does not wish to 
misrepresent me. 

Mr, NORWOOD. I do not, of course. 

Mr. CLAYTON. I do not deny White's testimony. 
tempt to im h him. It is the Senator from Georgia who attempts 
to im h this witness for the prosecution, when he says in his report 
that White’s conclusions are “lame and impotent.” ite does not 
say within the of this testimony anywhere, that I paid him 
that money. He does not say anywhere that he received it for his 
resignation ; but, on the contrary, he does say that he did not receive 
it for any such consideration. I defy any one to show anywhere in 
this testimony wherein I ever paid him one dollar in money or any 
other consideration. At the request of Mr. Sickles I forwarded to 
him the certificates of deposit, and that was all I had to do with it. 


I do not at- 


The Senator says that I did not disprove that I furnished the money 
and the bonds alluded to. Why should I disprove that which was 
not charged or established by the testimony of any witness? The 
only doubt I have in my mind now is that I should deny it at this time. 
It was the place of the prosecution to establish the charges and not my 

lace to prove a n ive. 

If White testified falsely about the Cairo and Fulton transaction, 
and if he had not really been ignored by his associates, why did not 
Hodges, who he swears was one of the ies to it, and who was 
present as both prosecutor and witness in this investigation, testify 
to the contrary; and why was not Mr. Rice, who was another of the 
parties to this transaction, recalled ? 

If the prosecution desired to ascertain whether Sickles really did 
furnish the money and bonds, why did they not recall him, he having 
already testified in the case, and ask him where the money came 
from? Did they do that? No; they did not attempt to do it; and 
why? Ihave my own opinion why. I think they were tolerably 
anxious to have that little transaction covered up. They were parties 
to it. I think they had, perhaps, some of them, a faint idea that 
another investigation might be raised in this chamber. They were 
trenching upon dangerous ground. 

It was shown by the testimony of witnesses, and by Mr. Rice him- 
self, that the Cairo and Fulton transaction was one with which he was 
identified. He received $40,000 as his interest in it. The question of 
granting lands to that railroad was brought up before this body and 
voted upon while he was a member of it. He did net deny that he 
voted on that question. My own impression is that, if this report had 
been made before that gentleman left his seat, he would have been 
compelled to ask an investigation at your hands. But he is not here 
to defend himself. The allusions I have made to him arise from his 
own testimony. 

Mr. MORRILL, of Vermont. Will the Senator from Arkansas allow 
me to ask him a question? 

Mr. CLAYTON. Yes, sir. 

Mr. MORRILL, of Vermont. I do not understand that the Senator 
from Arkansas was put upon his oath or gave any statement in rela- 
tion to these facts. He has of his own accord here made a statement 
in relation to Mr. Sickles. He states that he called upon him at New 
York and inquired of him whether he was ready to settle and adjust 
this matter with Mr. White. 

Mr. NORWOOD. White, not Sickles. 

Mr. MORRILL, of Vermont. I did not understand him to say that 
he did not contribute some part of this $5,000 or the bonds that were 
paid over. If he did mean to be so understood, then I did not under- 
stand him. I desire to know whether he intended to say that he did 
not contribute any of that $5,000 or any part of the bonds f 

Mr. CLAYTON. do intend to say that. I have my own ideas 
where it came from, but it did not come from me, and I contributed 
no part of it at all, and if the Senator from Georgia desires, I will 
advance to the bar of the Senate and make oath to that effect. But, 
sir, I fear my oath would have but little weight with that Senator, judg- 
ing from the manner he has treated my sworn statement in his report. 

. NORWOOD. There was one remark which fell from the li 
of the Senator from Arkansas which I feel it my duty to notice. He 
speaks of the prosecution in this case. I hope he does not place me 
in that category. I am not prosecuting, and have no desire to prose- 
cute the Senator. I would not hurt a hair of his head. I would not 
asperse him in the slightest degree. I am simply explaining this 
testimony ; and if I speak with zeal, I hope the Senator will not con- 
sider that it is with any reference to him or mal to him, but it 
is owing to the manner in which I gen y speak when I am in- 
terested in a question. 

The issue that I was upon, coming back to that, is this: that when 
the Senator from Arkansas was upon the stand, he did not then ex- 
pan that this money, which was represented by a check showing a 

eposit in New York, and these bonds, were not his property when he 
turned them over to White. He did not explain that any other por 
son had contributed those to be paid to White. He did not explain 
that he was simply the agent, transmitting from the debtor to the 
creditor. He had the opportunity to do so. was the testimony, 
which showed that he written a letter to White, had transmitted 
this money and these bonds, and yet it was left without explanation ; 
and that, too, in the face of the fact that it had been testified to by 
White that the identical amount of money, $5,000, and the identical 
bonds in amount, $25,000, and the identical railroad, the Mississippi, 
Onachita and Red River Railroad, and first-mort, bonds, were 
the identical amounts and the identical bonds that been proposed 
by Hadley whén he made the proposition to White to buy him off. 

It is said that there were other considerations that entered into 
this transaction; that it was not for White’s resignation. I haye 
stated that it was for his resignation, and Mr. White, in his exam- 
ination-in-chief does not refer to any interest in any railroad as one 
of the considerations for accepting that money. ore than that, 
the proposition was made by Hadley himself, representing Governor 
CLAYTON, and I think the testimony shows, and I think that is con- 
clusive, from the fact that the proposition made by Hadley is carried 
out by CLAYTON. When Hadley was on the stand, and he was under 
examination as to what was the consideration for this proposition he 
made to White, what did he say ? 


Question. Is it your belief, from your knowledge of the circumstances surround- 
ing this transaction— 
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Referring to this proposition of White’s— 
from facts which you knew at the time, that he resigned his office solely to pro- 
dace harmony in the republican party 
aren I have no reason to believe otherwise than that and his family dificul- 

es. 

Mr. White goes on to state what his family difficulties were. His 
wife had died, and he had been left with fonr small children ; bnt he 
does not say there was any other valuable consideration that entered 
into it—none whatever. Mr. Hadley, who makes the proposition, 
states on oath that, when he was negotiating with White, the only 
consideration that entered into it was for the harmony of the repub- 
lican party, and because Mr. White was in domestic trouble. And 

et the new theory is suggested here that Mr. White was interested 
n railroads, and that this was paid in consideration of the interest 
he had in these railroads, 

The Senator from Arkansas says, if he had attempted to cover this 
up, why would he write the letter? Why would ho not have allowed 
somebody else to write the letter? Why, Mr. President, I do not 
suppose the Senator from Arkansas wanted to reveal to others what 
his transaction with White had been. It was not necessary, in send- 
ing a certificate of deposit from Sickles, that Mr. Sickles should know 
it was going to be sent to White. Mr. Sickles would probably never 
know to whom that draft was to be sent, and the fact of sending a 
certificate of deposit in the name of Jackson E. Sickles shows that 
the intention of the parties was to wipe out their tracks. That fact 
of itself is pregnant with meaning. Then, when you couple it with 
the other facts I have just named, that Hadley denies that any such 
consideration entered into the contract, that the contract made by 
Hadley was carried out by.Senator CLAYTON in amount and in bonds, 
that Senator CLAYTON, when on the stand, made no explanation as 
to where that money came from, that he never pretended that any- 
body else was interested in it, never said that he was transmitting 
it for anybody else, I say the testimony is absolutely overwhelming. 

The Senator from Arkansas speaks of some evidence that ought to 
be in this record. All I can say about that point is this: I wanted all 
the evidence printed; I believed it all 3 I believed that it 
ought to go to the country; that it indirectly and directly tonched 
this case; but it was not the judgment of the majority that it should 
be included, and upon that I yielded, and a great deal of it was left 


out, There remains now the testimony of two witnesses that has not 
been printed and included in this volume, but which has not been re- 
jected as part of the evidence, and which remains in the committee- 


room for reference if it should become necessary in this discussion, and 
had I been able to enter upon this discussion in the manner and to the 
extent that I desired and intended, that testimony would have been 
here under review. 

One of these witnesses is ey Stoddard, a witness who went 
to Arkansas from New York during the pendency of that legislature, 
and upon his own testimony, after a two days’ examination, and upon 
an effort on-the part of the committee and every member of the com- 
mittee by every means and appliance we could bring to bear, except 
incarceration, for two hours in endeavoring to get him to answer a 
single question, we finally forced from that witness the confession 
that he had gone there aud had contributed $40,000 for the purpose 
of getting a bill passed through that legislature; and there is evi- 
dence going to show that the Senator from Arkansas himself had a 
very large control over those bills. He was one of the commissioners 
of the State to nt State aid. Here were the levee bills ard rail- 
road bills that these parties were interested in. They had come 
down npon that State like a set of harpies and fixed their talons npon 
its vitals, and there they were fastened until they were glutted. There 
is much in this évidence that has not seen the light that I think is im- 
portant and would bear upon this case. Iam making no reflection 
whatever upon the committee. I yielded my judgment to the majority 
as to a great deal of it; but I insisted upon retaining the testimony of 
two witnesses, Chauncey Stoddard and George W. McLean, which is 
now held in reserve in the committee-room. 

But the honorable Senator from Iowa, when I referred him to Mc- 
Connell, absolutely became irate that I should rely upon McConnell. 
He considers the testimony of McConnell absolutely worthless. Who 
is McConnell? Let the honorable Senator from Arkansas answer that 
question. McConnell went from Leavenworth, in Kansas, in 1868 or 
1869, with a letter of recommendatiou to the Senator from Arkansas 
whose case is now under investigation, and immediately that Sena- 
tor engaged him as his private secretary in his position as governor of 
that State. More than that, McConnell, from that time forth, became 
his advocate for election to the Senate, He wrote newspaper articles, 
he edited a paper, he wrote letters, he did everything within his intel- 
lectual power to advance the interests of Governor CLAYTON and to 
elect him to this body. Further than that, be was the intimate com- 
panion and associate of the Senator from Arkansas for nearly two 
years. Had not the Senator an opportunity to ascertain whether this 
was a man of truth and veracity? Does a man of his astuteness 
and his judgment of human naturą and his perceptions, require 
two years to ascertain whether an intimate associate is a man worthy 
of credit as a man of veracity? No, sir; this question of veracity 
never arose until McCounell became a witness against the Senator. 

Their intimate and confidential relations are shown by the fact 


that Senator CLAYTON entered the room of MeConncell in his ab- 
sence, when McConnell was unfortunately upon a dranken debauch, 
and there opened McConnell’s trank, with no witness except a man 


he carried with him; that he there examined that, trunk, and took 
from it papers, the contents of which and the secrets of which no 
one knows but Senator CLAYTON and McConnell. McConnell tells 
us that they were political revelations which would injure the Sena- 
tor in this investigation. The Senator tells us that they were com- 
munications which he had turned over to McConnell as his private 
secretary to answer, but which he had not answered. The question 
lies between them. Now, does it lie in the mouth of the Senator 
from Arkansas, or the mouth of the Senator from lowa, to rise here 
and, upon the statement of parties who have a casual acquaintance 
with McConnell, to say that 85 the community where he lived he was 
not a man of good character for truth and veracity ; to impeach the 
character of MeConnell, and to absolutely break down his testimony? 

If any Senator will examine the evidence, he will find an intimate 
acyuaintance on the part of McConnell with the business of Senator 
CLAYTON that probably no other human being on the face of the 
earth had. There is a eircumstantiality, there is a particularity 
about it; and besides that, there is a corroboration from other wit- 
nesses and an absolute confirmation of mnch that he says that gives 
to the entire testimony of McConnell all the appearance of truth. I 
do not, therefore, discredit the witness McConnell simply because 
these gentlemen did not think he was a man of truth and veracity. 
If he had not been in a position to ascertain all that he testifies to, 
if he was not corroborated by the Senator from Arkansas himself in 
several of the statements that he makes, and corroborated by other 
witnesses of veracity and credibility, I would be willing to discard 
his evidence; but I cannot do it under the circumstances of this case. 
Any one who was in that committee-room, and listened to MeCon- 
nell’s testimony, must have been satisfied that, though he was the 
subject of inebriation at times, while he was testifying he was calm, 
callected, and sober, and had every appearance of a man who was 
telling the trath in every letter. 

But, Mr. President, I cannot go on further. 
for me to s 2 l 

Mr. CLAYTON. Mr. President, I shall occupy but a very few mo- 
ments. The Senator from Georgia insists in his minority report that 
McConnell was my private secre I should like him to put his 
finger upon any testimony establishing that fact. On the contrary, I 
will take his own witness, McConnell, and prove to him that he is 
mistaken. Will that be good evidence in the Senator’s estimation ! 
Task him to look at 292. 

Mr. NORWOOD. I may not use the correct words. 

Mr. CLAYTON. Here is McConnell’s own testimony. 

Mr. NORWOOD. What does he say ? 

Mr. CLAYTON. He says that he was not, in so many words. Ireaé 
from the testimony: 

estion. How long were you employed as a private secre! 1 

8 I really — win — asa 3 5 

« That will be found on page 292. 

Mr. NORWOOD. I 24 es wish to call the Senator’s attention to 
one fact. I was not speaking of anybody who had testified in so many 
words that McConnell was the Senator’s private secretary; but whero 
McConnell was engaged and had the Senator’s letters to answer, and 
the Senator, then governor, turned over to him his private correspond- 
ence to answer, I want to know in what position he was standing ? 

Mr. CLAYTON. I never turned over any of my private correspond- 
ence to him to answer while I was governor. He never wrote a line 
for me when I was governor, There is a Senator on this floor who 
can verify what I say. My private secretary was Mr. Barton, who 
testified before the committee. He was my private secretary from 
the time I became governor of the State until I vacated the execn- 
tive chair. McConnell never occupied any ition of confidence 
toward me. The only time that he ever did any work for me at 
all was while I was here at the treaty session of the Senate. He 
was then lying around here doing nothing, and being a very smart 
fellow indeed, I employed him to answer unimportant letters such 
as every Senator receives from his constituents—letters that were not 
of sufficient importance for me to answer myself. I always make it 
a point to answer all letters addressed to me, and I would take those 
letters, and say to him, “Answer these, and say so and so.” He did 
some fit | of that kind for me, until I found out that he was 
utterly unreliable in every respect, and then I turned him off, aud 
after I turned him off he joined my enemies, and became the witness 
for these gentlemen. 

Mr. DORSEY. Will my colleague give way to me for one moment? 

Mr. CLAYTON. I will do so with great pleasure. 

Mr. DORSEY. Mr. President, inasmuch as the Senator from Geor- 
gia seems to attach a great deal of importance to the testimony of 

r. McConnell, I desire to bear witness to the character which he 
maintained and sustained during his sojourn in Arkansas. He has 
now left there. When he first came there, I believe he attached him- 
self to a paper in the northwestern part of the State as a contribntor 
or local editor. 

Mr, NORWOOD. Ishould like to ask whether we are going to have 
witnesses testifying around the Senate here. We had two witnesses 
on the stand yesterday who were volunteers. I should like to know 
whether the Senate consider that this is a regular proceeding. 

Mr. DORSEY. I only desire to state the character that Mr. McCon- 
nell bore in the State of Arkansas. 

Mr. NORWOOD. The Senator is not on the stand in this case at «ll. 
We are now discussing the question on the testimony here submitted. 


It is too much labor 
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The VICE-PRESIDENT. The Senator from Arkansas is entitled 
to the floor. 

Mr. DORSEY. I think the reputation that Mr. McConnell sns- 
tained in Pennsylvania, according to the statement of the Senator 
from Pennsylvania, [Mr. CAMERON,] he successfully maintained in 
Arkansas. To my personal knowledge, and from the general reputa- 
tion of the man in the State, he is known and has beeu known as a 
professional libeler, a wanton and vile slanderer; one of those kind 
of men who not only get drunk, but lie in the gutter and sleep in a 
station-house. That has been Mr, McConnell’s reputation, and I be- 
lieve that the testimony of Mr. McConnell would be impeached in 
any court of justice in our State. I do not believe his testimony is 
worthy of any credence whatever, and I believe his general reputa- 
tion in the State bears me out in making that statement. 

I will say furthermore a word in regard to the charge that he was 
the private secretary of Governor CLAYTON. I was not a partisan of 
my colleague at that time, nor indeed of these men who were prose- 
cuting him, and I am able therefore to speak without prejudice. Mr. 
MecConnell’s connection with Senator CLAYTON I believe was a forced 
one. I believe he did come down here about two years ago, and re- 
mained a short time with the Senator, bnt I think he was not em- 
ployed by Senator CLAYTON. Indeed, I know he was not. I know he 
was not acting in the capacity of private secretary here then or at 
any prior time. I know that his connection with the Senator was 
entirely a forced one on the part of Mr. McConnell. He never at any 
time acted in the capacity of private secretary to Governor CLAYTON 
since I have lived in that State. 

Mr. CLAYTON. Ido not know, Mr. President, that I need say much 
more. I only wish to state that McConnell was not my private sec- 
retary, and entertained no confidential relations to me whatever. To 
give an idea of the man, he admitted while on the stand, in regard to 
some transactions to which he testified, that he was so drunk when 
those transactions took place that he did not know what he was do- 
ing ; and yet he came here and testified to transactions that took place 
while he was in that condition. According to his own testimony, he 
was sent to the poor-house of Pulaski County, after a long drunken 
spree, extending through some of the time when those things trans- 
pired and took place about which he was testifying. He was sent 
there in a condition of delirium tremens, to be cared for at the expense 
of the county. That man never occupied any confidential relations 
toward me; but he was a smart, shrewd, insinuating fellow, who 
fastened himself upon everybody with whom he came in contact. 
He was a man who was very efficient in business matters. He was 
just the man to go round and make propositions on his own hook for 
somebody else. While this election was taking place, nobody had 
any confidence in him; but men did not feel like kicking him ont. 
He came buzzing and talking around at that time, and then he comes 
before this committee and says, “ I told CLAYTON so and so; I went 
and talked to this man and said this, and went and told CLAYTON,” 
I say to you, Senators, this whole transaction is of a piece; his testi- 
mony is utterly unreliable. Idid not think it necessary to deny what 
he testified to, after his conduct before the committee, and I am glad 
to say that the majority of the committee so uuderstood him. 

Mr. NORWOOD. As the Senator appeals to McConnell as a wit- 
ness as to the relation he bore to him, I will read the whole of the 
answer the Senator referred to; he only read one sentence : 

Question. How long were you employed as his private secretary 

That is, secretary of Governor CLAYTON. 

Answer. I really was never employed as a private secretary; that is, I never 
got regular compensation for it; I used to do writing for him; wrote his letters 
‘or him, and fixed up speeches them sent to the papers, and so on. 

The VICE-PRESIDENT, Is the Senate ready for the question on 
the appien of the resolution? It will be again read. 

The chief clerk read as follows : 

eee That the charges made and referred to a select committee of the Sen- 
ate at the last Congress for investigation, affecting the official character and con- 
duct of Hon. POWELL CLAYTON, are not sustained. 

Mr, DAVIS. I think we had better have the yeas and nays on that 
resolution. It is a very important proposition. 

The yeas and nays were ordered. 

Mr. MORRILL, of Vermont. A single word. Ihave not been able 
to read this entire report so as to fully comprehend it. There is a 
sticking point in the case in relation to the payment of this money. 
Ido not propose to vote to convict a Senator of bribery where the 
fact is not proved, and Rey where the Senator himself distinctly 
denies it, as he has done here on the floor; but it seems to me “ pass- 
ing strange” that on this vital point the Senator himself should have 
omitted to bring forward the proof that would have shown clearly 
his innocence in that respect. 

Mr. SAULSBURY. I wish to state, as I said yesterday, that I 
shall be unwilling to vote on this question, unwilling to vote either 
to declare that the Senator from Arkansas is innocent of the charges 
preferred against him, or to vote in such manner as to show any con- 
demnation on my part of the action of the Senator, until I have had 
an opportunity to examine the evidence and determine that question 
for myself. Iam unwilling to vote upon the judgment of the majorit 
or the minority of the committee. I have been endeavoring to loo 
into the testimony, but I have not been able to examine it sufficieutly 
to form an intelligent judgment as to how I ought to vote on this ques- 
tion. I therefore feel that it would be improper for me to cast a yote 
on this question, either in favor of the resolution or against it. There 
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are some things in the testimony that I have seen which would lead 
me to the conclusion that there had been action on the part of the 
Senator from Arkansas that I would not be willing to indorse, and 
yet I am not prepared to say that, upon the whole testimony, I would 
be willing to condemn the action of the Senator. At any rate, I am 
not in a pogs to-day, from the hasty examination I have been able 
to give this subject, to vote upon the resolution, and, therefore, when 
my name is called, I shall make no answer. 

. MCCREERY. Iam paired with the Senator from Pennsylvania 
[Mr. CAMERON] on this matter. I do not know how he would vote 
if he were present; but I have agreed with him that I would not 
vote. Grenier) 

Mr. STEVENSON. I have had noopportunity to read this testimony, 
and therefore I have not formed any opinion. The charges are too 
serious affecting a Senator, to say nothing of how far the character 
of the Senate is concerned, for me to vote upon a question where I 
have not had an 3 to read the testimony. I have been 
engaged in another investigation which kept me from reading it. I 
have had no opportunity to look into it. Therefore, if I am in the 
Senate when the roll is called, I shall decline to vote. 

Mr. STOCKTON, I rise to say that I agree with the two gentle- 
men, on my left and right, who have asked to be excused from voting 
on this question, on thesame ground. I have not been able to make 
up an opinion which would justify me in voting on a case where I sit 
as a judge. I was on the same committee with and was occupied in 
the same way as the Senator from Kentucky, after this volume of 
testimony was presented and during the time when I ought to have 
been examining this case. This testimony is a book of 407 pages. 
Last night, after the question was settled that this matter would come 
up to-day, I, with the assistance of a clerk, indexed this book of evi- 
dence, and 1 have had the index before me and attempted to make 
myself familiar with it. I can only say that it would take a week at 
least to pas this testimony before a jury in a criminal case, and after 
that, if it was one of any importance involving character, as this 
case does, it would take a week to sum it up; and here, beginning to 
examine the book last night late, I am asked to vote to-day as a jary- 
man or a judge in reference to the character of a gentleman sitting 
in his seat in the Senate, I certainly am unwilling to vote that the 
charges are not proven, and I am much more averse to vote that they 
are proven, when I really have no knowledge on the subject. In sue 
a case I think the Senate ought always to excuse Senators from vot- 
ing where we are called upon to act under the sanctity of our oaths 
as judges, where we make a statement to the Senate that we have 
been utterly unable to form a correct and sound judgment from 
want of familiarity with the facts. 

The question being taken by yeas and nays, resulted—yeas 33, nays 
6; as follows: 

YEAS—Messrs. Alcorn, Allison, Ames, Anthony, Boreman, Boutwell, Chandler, 
Conover, Cragin, Dorsey, Ferry of Connecticut, Ferry of Michigan, Frelinghaysen, 
Hitchcock, Howe . Jones, Lewis, Logan, Mitchell, Morrill of Maine, Morton, 
Patterson, Pratt, Ramsey, Robertson, Sargent, Scott, Sherman, Stewart, West, Win- 


dom, and Wright—s. 
„Davis, Goldthwaite, Gordon, Merrimon, and Norwood—6. 


NAYS—Mesasrs. C. 
ABSENT—Messrs. Bayard, Bogy, Brownlow, Buckingham, Cameron, Carpenter, 


Casserly, Clayton, Conkling, Dennis, Edmunds, Fenton, Flanagan, Gilbert, 
tou of Maryland, Hamilton of Texas, Hamlin, Johnston, Kelly, MeCreer „ Morrill 
of Vermont, Oglesby, Ransom, Saulsbury, Schurz, Spencer, Sprague, airman: 
Stockton, Sumner, Thurman, Tipton, and Wadleigh—33. 


So the resolution was agreed to. 

Mr. CASSERLY. I wish to state that the Senator from Delaware 
(Mr. Bayarp] is detained at his house by illness to-day, and there- 
fore is not able to bediere. I should like to say, in explanation of my 
failure to vote, that I wish to put it on the same ground as that upon 
which the Senator from Kentucky [Mr. STEVENSON ] placed his failure 
to vote—that I have not been able to examine this testimony to an 
extent sufficient to enable me to pass upon the character of a member 
of this pody, 

Mr. THURMAN. Iask leave to say that I am in precisely the samo 
category with my friend from California, and have not voted for that 


reason. 

Mr. RANSOM. For the reason assigned by the Senator from Cali- 
fornia, the Senator from Kentucky, and the Senator from Ohio, I have 
not voted in this case. 

Mr. KELLY. I have declined to vote for the same reason just 
stated by other Senators. I have not had time sufficient to examine 
the testimony in the case so as to vote understandingly. 

Mr. CARP R. I desire to join the democratic party on this 
point. That is my case precisely. [Laughter.] 

COMMITTEE SERVICE. 


Mr. STEWART. I move that the Vice-President be authorized 
to fill up the committees, and I desire to state that in making the 
committees it was understood there should be two places left for the 
Senator from Massachusetts, [Mr. Bourws 1, ] those which were not 
filled at the time the committees were formed. 

The PRESIDING OFFICER, (Mr. Ferry, of Michigan, in the chair.) 
The Senator from Nevada moves that the Vice-President be author- 
ized to fill the vacancies on the standing committees. 

The motion was agreed to. 

PAPERS WITHDRAWN. 

On motion of Mr, SCHURZ, it was 


Ordered, That Ambrose N. Dunn have leave to withdraw his petition and papers 
from the files of the Senate. 


1873. 


EX-SENATOR PATTERSON, OF NEW HAMPSHIRE. 


Mr. ANTHONY. I now move to take up the resolution which I 
offered the other day, and which was laid upon the table, in the case 
of Mr. Patterson, of New Hampshire. 

The motion was agreed to; and the Senate proceeded to consider 
the following resolution submitted by Mr. ANTHONY on the 14th in- 
stant: 

Whereas at the last session of the Senate a resolution was reported, from the 
select committee on evidence affecting certain members of the Senate, That 
James W. Patterson be, and he is hereby. expelled from his seat as a member of 
the Senate; and whereas it was manifestly impossible to consider this resolution 
at that session withont serious detriment to the public business ; and whereas it is 
very questionable if it be competent for the Senate to consider the same after Mr, 
Patterson has ceased to be a member of the body: Therefore, 

Resolved, That the failure of the Senate to take the resolution into consideration 
is not to be interpreted as evidence of the approval or disapproval of the same. 

Resolved further, That Mr. Patterson have leave to make a statement, which 
shall be entered upon the journal of the Senate and published in the CONGRES- 
SIONAL RECORD. 


Mr. ANTHONY. I wish to amend the last resolution by striking 
out the words “entered upon the journal.” There is nothing in 
the journal that relates to this subject, and it would be manifestly 
improper to put upon the journal the explanation of a charge which 
has not been put upon it. 

The VICE-PRES DENT. The resolution will be so modified, and 
the resolution, as modified, will be read. 
jo The chief clerk read the second resolution, as modified, as fol- 

ows: 


And resolved further, That Mr. Patterson have leave to make a statement, 
which shall be published in the CONGRESSIONAL RECORD. 


Mr. BOREMAN. I do not really see any propriety in the second 
resolution. 

Mr. ANTHONY. I think the word “ file” snggested by the Senator 
from Wisconsin [Mr. CARPENTER] is better than “ make.” I will say 
“file a statement.” To “make a statement” would imply that it 
might be made before the Senate. 

he VICE-PRESIDENT. The resolution will be so modified. 

Mr. BOREMAN. Mr. Patterson is a private citizen. Anything that 
he may say ought not to go into this semi-oflicial paper, it seems to 
me. If Mr. Patterson sends a petition here, then of course, if it is 
read, it can go into the RECORD ; but to let him after we adjourn pub- 
lish a paper and put in it whatever he may please, and then insert it 
in this record of our proceedings, it seems to me is highly improper. 
I cannot consent to it, for one. 

Mr. STEVENSON. It is well known that I asked the Senate to 
excuse me from serving on the committee which made the report in 
Mr. Patterson’s case. It was a very painful duty to the committee to 
ps upon charges affecting the character of any Senator. It may not 

ave been very ably performed; it was at least conscientiously done ; 

and I have the satisfaction of knowing that the report was a unani- 

mous one. Lean haveno personal feeling in this matter, but it occurs 
to me that the proposed action is a bad precedent; it is the inaugura- 
tion of a practice which must be mischievous when carried out. Mr. 
Patterson is no longer a member of theSenate. He has the undoubted 
right to make any statement he pleases, reviewing the report of the 
committee in his case. He has already published the pamphlet [ex- 

hibiting a document] which I hold in my hand, in reply to the report 
of the committee. It is a respectful paper, and I do not object. Why, 

then, this resolution? If the action proposed by the Senator from 
Rhode Island in his resolution means anything, it is designed to give 

the imprimatur of the Senate to this private pamphlet. It is a docu- 
ment which the committee have never seen until to-day. No copy 
has been furnished to them. It is a pamphlet which, from a cur- 
sory inspection of it, seems to be inaccurate in one or two of its 
statements of fact. Is it not an entire innovation upon the past 
history and usages of the Senate of the United States to give its 
consent to the publication by a private individual, no longer con- 
nected with this body, in the official paper of the Senate of a printed 
reply to an official report of a committee of the Senate, and that, 
too, without allowing the committee to see what such a paper con- 
tains? Mr. Patterson has the undoubted right to reply to the re- 
port of the committee which passed upon his case, as he had to call 
up that report for discussion and action before leaving the Senate. 
Not a mem of that committee of investigation questions the right 
of Mr. Patterson to publish any criticism of their conclusions in his 
case. No resolution of the Senate is required to confer on him such 
aright. But has the Senate any re to indorse such a paper with- 
out discussing the report? For one I protest against it. Such a prac- 
tice must weaken and ultimately tend to destroy the moral effect 
of all investigation. No Senator should ever consent to serve upon 
any committee of investigation if the Senate, after a report has been 
made, which has neither been acted upon nor discussed—during 
another Congress, and when the Senator whose official conduct was 
passed upon had ceased to be a Senator—shall, by a resolution of 
that new Congress, be allowed to prepare any reply which he may 
think proper to make to that report, and without submitting it to the 
committee, and without any knowledge of its contents by the Senate. 
publish it in the official paper of the Senate and as a part of its pro- 
ceedings. Who doubts that Mr. Patterson has a right to publish any- 
thing that he pleases, and to cast it broadcast over this land? Who 
questions his right to send his response pari passu with the report it- 
self before the country? 

13 
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Why this resolution, then? Clearly, as it seems, to give to this re- 
ply the impress of an official senatorial approval, to convey the im- 
pression that the committee possibly erred. Sir, I protest inst * 
such a usage, at the outset, as an innovation whose only intendment 
must be mischievous in its practice,and whose only object must be to 
weaken, if not destroy, all senatorial investigations. Better a thou- 
sand timesletusdiscussthereport. All investigations of this character 
impose painful duties that every Senator would gladly shun. You 
have the evidence of this fact by the earnest effort made by two mem- 
bers of this committee to avoid service thereon. The whole commit- 
tee would gladly have been excused. In obedience to your order they 
made this investigation, and as a result of their labors made a unan- 
imous report. No member of that committee sought discussion or 
action upon that report in the few days of the session that remained 
after it was made, unless Mr. Patterson desired it. They were pre- 
pared to defend it then, and are prepared to defend it now. Nor have 
that committee any objection that Mr. Patterson should publish any 
reply to that report he desires. No member of the committee has any- 
thing but kind feelings and sympathy for Mr. Patterson. The commit- 


- tee had no disposition to utter one word of what that report contained. 


They did not desire or shrink from a discussion of it during the last 
Congress nor do they during this. They were and are content to leave 
that to Mr. Patterson. If the Senator proposes to take any official ac- 
tion on that report, to express any opinion on the conclusions reached 
by the committee, then I insist it should be done in the only legiti- 
nee way known to parliamentary law, namely, a full discussion of 

e report. 

Mr. Patterson may publish any reply he pleases to that report. I 
deny the power of the Senate to make that private paper an official 
one by incorporating it in the official proceedings of the Senate. 
Neither the committee nor the Senate have had an opportunity to ex- 
amine the reply which Mr. Patterson might publish were this resolu- 
tion to pass. I protest earnestly against the resolution as pro 

Mr. ANTHONY. Mr. President, the Senator from Kentucky eer- 
tainly does not understand me, in offering this resolution, as intending 
to impugn in any respect the motives or the finding of the committee. 

Mr. STEVENSON. I did not understand the Senator from Rhode 
Island as intending it, but I must say to that Senator that as Mr. 
Patterson has the unquestioned right to publish any reply in answer 
to the report of the committee which he may desire, by way of 
refutation of its conelusions of law or fact, I can see no other ob- 


ject in this resolution than an indirect approval of that reply. Mr. 


Patterson has already done that which your resolution proposes to 
empower bim to do. He that right without any action 
of the Senate. I utterly protest against any expression of opinion, 
directly or indirectly, by the Senate as to the report or reply of 
Mr. Patterson, unless the whole subject is discussed. I would do Mr. 
Patterson any favor. I would be the last Senator in the chamber to 
refuse him any courtesy; but let it be done in order and under the 
sanction of parliamentary usage. 

Mr. ANTHONY. The object is this: Mr. Patterson, standing in his 
place on the closing day of the last session, asked, and I think he 
said if he had the right to use the word he would demand, the con- 
sideration of the resolution for his expulsion. It was said all over 
the Senate that it was impossible to consider the question at that 
time; even if the whole of the remainder of the session could have 
been devoted to it, it would not have sufficed to give it a fair and 
proper consideration, and it could not be taken up at all except at the 
sacrifice of all of the public business remaining undisposed of, which 
included some of the most important business of the session. Then 
it was said in various parts of the chamber that, if Mr. Patterson 
would waive his right to be heard at that time, at the special session 
of the Senate, to be held after the 4th of March, the subject should 
pass under the consideration of the Senate, and the Senate should 
record its judgment uponit. That wassaid by Senator after Senator, 
and m one objected to it; no objection was made in my hearing, cer- 
tainly. 

Mr. STEVENSON. Was not that in regard to the discussion of the 
report itself! 

Mr. ANTHONY. Well, the resolution is the substance of the report. 
I see as much as any Senator can see it, the difficulty of considering 
a question that relates to a man who has been a member of this body 
and is no longer a member; because if you can take up a resolution 
of this kind for the p of . a Senator, you can of 
course for the purpose of inculpating him. One follows the other. 
And if you can do it the day after a man has ceased to be a mem- 
ber of the body, you can do it after any lapse of time as long as 
the man shall live, and there would be no end of the jurisdiction of 
the Senate. Nor, inasmuch as there is no record in the journal of 
the resolution, can we take this question up for the purpose of cor- 
recting the record, as has been sometimes done; in one instance a 
record was expunged. At the same time there is something, I think, 
due to a man who has been a member of this body, who has been 
charged with the gravest ible crime, affecting more than his life— 
affecting his honor, affecting the name that he leaves to his children. 
Something is due to him, especially when he has waived his right to 
be heard, upon the unanimous assurance of the Senate that at the then 
coming session the matter should be considered. 

I do not know in what way it ought to be done. I see all the diffi- 
culties that the Senator from Kentucky raises ; but, at the same time, 
I think that something is due not only toa gentleman who has been 
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a Senator, but to the promise that the Senate at the last session made 
to him. If any other proper way can be devised, I am quite content 
to accept it; but I certain iy think, after what was said upon all sides 
of the chamber without a issenting voice, that in some way or other 
he has a right to have a hearing. And I say this: I am sure the Sen- 
ator from Kentucky will not misunderstand me as impugning in any 
way the report of the committee, because I know that the report 
which the committee made was the most painful duty that the Sena- 
tors upon it ever discharged; nor have I any doubt that they dis- 
charged it in the most conscientious manner. 

Mr. STEVENSON. May I ask the honorable Senator from Rhode 
Island whether Mr. Patterson has not already published a pamphlet 
of inks op pages criticising and replying to this report of the com- 
mitteo 

Mr. ANTHONY. Mr. Patterson gave me the pamphlet which he in- 
tended to place before the Senate to put in the CONGRESSIONAL RECORD, 
as his reply, in case permission was given him to do so, Manifestly 
he must have prepared that in advance, because the resolution does 
not come up until now as the session is about to close. I have not read 
this pamphlet, although two have been pointed out to me 
which I should certain y have advised Mr. Patterson, if he had con- 
sulted me, to leave out; and there may be others. 

Mr. STEVENSON. Now, Mr. President, one single word and I am 
done. I never understood that any proposition was ever submitted 
to the Senate such as is couched in the resolutions proposa by the hon- 
orable Senator from Rhode Island. Idid understand that Mr. Patter- 
son asked that the Senate should take up this report and consider it. 
I neither consented nor did I object. I considered then what I con- 
sider now, that the Senate would have no jurisdiction to act on the 
report after the expiration of the Congress and after Mr. Patterson 
had gone out of the Senate. I had no objection to a consideration of 
the report at that time, if Mr. Patterson and his friends had desired, 
or at any future time. I did not believe then nor do I now believe that 
the Senate any jurisdiction to act on this report now. They 
may discuss it, and I do not object to it. If the Senator will propose 
a consideration of the report, now or hereafter, I will not object. I 
was ready to defend that report when it was presented; I ain ready 
now, and I have been ready from the moment it was agreed upon. If 
Mr. Patterson can satisfactorily explain it or show the conclusions of 
the committee are erroneous, no heart in this chamber would rejoice 
more sincerely than my own. 

Mr. ANTHONY. Will the Senator allow me to ask him a question 
for information? I certainly do it in the most candid spirit. What 
did the Senator from Kentucky understand Mr. Patterson to ask and 
the Senate to to do? 

Mr. STEVENSON. To take up the report of the committee and 
discuss its propositions of law and fact, and then if possible to have 
a vote on the resolution accompanying it. That is precisely what I 
understood, and that is what I think a reference to the Congressional 
Globe will show was all that Mr. Patterson asked or desired. 1 have 
not looked at the Globe, but I think an examination will show that 
what I have stated was all that Mr. Patterson intimated as desired 
by him. If I had believed that Mr. Patterson would have asked us 
to publish by the authority of the Senate any reply which he might 
prepare to that report, I should have instantly risen in my place at 
that time and distinctly opposed it as beyond the power of the Sen- 
ate and wholly unwarranted by any u known to liamentary 
law. Yet I would willingly and cheerfully yield to Mr. Patterson, 
either at that time or now, a full discussion of the report and testi- 
mony on which it was founded. 

Mr. ANTHONY. The Senator from Kentucky is a lawyer and a par- 
liamentarian. Does he think that we have jurisdiction—that we can 
take up that resolution and discuss it now ? 

Mr. STEVENSON. Ido not say you have jurisdiction to act on the 
report, but I say zon have as much jurisdiction to take it up and 
discuss it—I think a great deal more—as you have to give official 
authority to Mr. Patterson in his present private individual capacity 
to publish his reply, and publish it as a part of your proceedings, in 
the official register, without submitting it to the Senate and without 
any knowledge by the committee what it is to contain. 

Mr. ANTHONY. Did we not agree to do that? 

Mr. STEVENSON. Never. No, Mr. President, I repeat, never. 
ay friend on my left [Mr. THURMAN] is looking now over the Globe, 
which is the highest authority as to what did occur and is the best 
proof of what was agreed on. I confidently vouch that record to sus- 
tain my remembrance as to what Mr. Patterson on that occasion asked, 
and what was upon. My recollection is that Mr. Patterson 
rose and said that he regretted greatly that the report in his casecould 
not have been earlier considered ; he desired it to be taken up then; he 
asked that it might be fally discussed at that time. The Senator 
from Wisconsin, [Mr. CARPENTER,] I think, or some other Senator, 
said it was evident that the want of time would prevent a considera- 
tion and discussion of the report, but it might be discussed here- 
after, although no action could be had by a new Con Mr. Pat- 
terson said he would not yield his right to have the report taken up 
and discussed then, unless he could have some assurance that it should 
be discussed at the extra session of the new and approaching Con- 
gress. To this there seemed to be a silent acquiescence, after some 
remarks from one or two Senators. 

Mr. ANTHONY. My recollection does not differ materially from 
that of the Senator from Kentucky. We agreed to do a thing which 


he and I think we have no right to do. I do not think we have any 
more right to discuss that resolution to expel the late Senator from 
New Hampshire than we have to discuss a resolution to expel the 
remotest of his predecessors who is now living. We unanimously 

to do—there was not a dissenting voice—what it appears upon 
reflection we have no right todo. What are we todo now? Is he 
to be dismissed without a hearing? J 

Mr. STEVENSON. He has already been heard. 

Mr. ANTHONY. How? ‘ 

Mr. STEVENSON. He has already published his printed reply to 
the report, in a pamphlet of forty-five pages, and scattered it broad- 
cast, I presume, though I do not know it, I see a copy before me. I 
do not object to that. 

Mr. ANTHONY. [I think that is not so. I think this pamphlet he 

repared with the intention of placing it before the Senate, and after 

ing placed before the Senate to put it in the hands of Senators. I 
do not think there was any impropriety in that. There are two pas- 
sages, as I said, that have been pointed out to me in the pamphlet fiat 
I think are in bad taste and are somewhat a reflection upon the com- 


mittee. 

Mr. STEVENSON. Does the Senator from Rhode Island think that 
it is proper for the Senate to give its indorsement to a printed pam- 
phlet that neither the Senate nor the committee have had any oppor- 
tunity to see or examine, and publish it officially among our proceed- 
ings? I am sure every member of the committee will agree that this 
reply of Mr. Patterson contains one or two inaccuracies—I will not 
say intentional misstatements of the fact, but which are, neverthe- 
less, inaccuracies of fact. 

Mr, ANTHONY. Mr. President, does the Senator from Kentucky 
mean to say that he indorses everything in the ional Globe? 
Heaven help meif I thought I had to do that! Do we indorse a thing 
by allowing him to make a statement in the Globe or the CONGRES- 
SIONAL RECORD ? 

Mr. STEVENSON. What is the object of the Senators resolution! 
Mr. Patterson has a right to publish everything he pleases. He has 
a right to controvert this report, and he has uiread done so in his 
printed pamphlet. Now, why should the Senate, without discussion, 
give it a quasi official indorsement? I deny the power of the Senate 
to do it. t us do either one thing or the other. Let both sides be 
heard on the report, let the world know what the report contains, 
and let the committee in support of the report state its conclusions 
of law and its conclusions of fact, and then let the friends of Mr. 
Patterson disprove them in fair and free debate. Either do that or 
permit Mr. Patterson’s reply to be circulated with the report of the 
committee, which has not been published in the Globe. 

Mr. ANTHONY. Does the Senator from Kentucky mean to say that 
we give a quasi indorsement to a statement which it is perfectly well 
known we have not read when we authorize it to be published? I 
see no indorsement in that, whatever. 

Mr. SCOTT. Mr. President, I feel impelled as a member of this 
committee to say a few words about this resolution. 

There is no donbt, as the Senator from Rhode Island has said, that 
we have no powa to take up and consider and pass or reject the res- 
olution which was reported by the committee. The person to whom 
it relates has passed beyond our jurisdiction. But recalling what 
occurred upon one of the closing evenings of the session, we all re- 
member that if the Senator from New pshire had retained the 
floor when he hadit in his possession upon a question of privilege, 
he would undoubtedly have made a statement very similar to that 
which is now placed before us as his intended statement to be filed. 
If he had made it at that time, I suppose that neither the Senator 
from Kentucky nor any other member of the committee would have 
felt justified in taking up the time of the Senate at that juncture in 
replying to that statement. I concurred in the report of the com- 
mittee with him. I feel from a casual glance at this answer, or, as it 
is called, Observations on the report of the committee,” that the 
report of the committee and these “observations” may well stand to- 
gether before a discriminating public. There are statements in these 

observations“ which, as the Senator from Rhode Island observes, 
are in bad taste. Ithink I marked them myself when they weresub- 
mitted to me a few moments . There is certainly one misstate- 
ment of fact which I cannot permit to pass without ng attention 
to it. 

One of the strong features of the report was based upon what the 
committee deemed a withholding of afact,and then in the 8 
of Mr. Patterson. Certain obscure words in his statement are now 
relied upon as intended to convey to the committee the information 
which he then had, and they doubtless were intelligible to him, but 
they only became intelligible to the committee when it was startled 
by the revelation of what they actually meant. There is a misstate- 
ment as to that in these “observations.” ; 

But now, Mr. President, comes the question, shall we deny to this 
man the opportunity of placing his statement in the Recorp? That 
1 all there is of it. I find that it comes in the nature of a petition. 

e says: 

The Senate cannot refuse to any citizen of the United States the eee or 

i 


memorializing them in reference to proposed action of the Senate prejudicial 


interests or to his reputation. They cannot do less in favor of one of their late 
colleagues, a retiring Senator. 


Now, sir, if this petition were read in the Senate, there are doubtless 
several passages in it which would not be perhaps deemed altogether 
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respectful to a committee of the body, bat I let that pass. As I have 
already said, I am content that the facts reported by the committee, 
with their report, shall be taken and scanned, together with these 
observations,“ and let the public form their judgment. 

Ido not agree to another statement in these “observations,” that 
the remark of the Senator from Maine, the chairman of the committee, 
[Mr. MorRILL,] saying that the committee did not deem themselves 
prosecutors, was to be taken as evidence that they thought perhaps 
they had committed a mistake in making the report. From such a 
remark as that I must most emphatically dissent. I do not know 
whether the chairman of the committee intended it as evidence on 
his part of such a state of mind or not, but I think not. He may 
deny for himself on that subject. 

But, sir, still the question comes back. Here was a Senator, an 
associate for six years, a man upon whom we all looked as one of 
pure life and spotless reputation, who, tracing him from the beginnin 
of this unfortunate transaction down to its close, simply exhibi 
what many other men have also exhibited in their lives: first, a 

ielding to a desire for gain; secondly, when that desire involved him 
what was probably not altogether a defensible transaction, a con- 
cealment; thirdly, a prevarication when called upon to explain before 
the public; and, lastly, saying nothing all the time of motive, a 
failure, as the committee believed, to disclose an important fact that 
was known to him and one other person only, to nobody else, and 
which was not 8 in its full meaning until that other person 
was called and revealed it. That is all. Here is the fatal mistake 
which mars and blots a well-spent life—so marred it and so blotted 
it that this committee was brought to the painful necessity of bring- 
ing in the resolution which it did bring in. Now this man comes 
and he says, “ I petition the Senate to put my answer to this report 
upon your record.” Now, sir, as firmly convinced as I was of the 
justice of the wee I cannot find it in my heart to deny him this 
poor privil if it be no infraction of the rules of the Senate. 

Mr. STEVENSON. Will the Senator from Pennsylvania allow me 
to say that our report is not on this record? Our report is among the 
loose documents of the Capitol. If Mr. Patterson desires to have his 
response published with our report, I have not the least objection. 

Mr, SCOTT. It is a very pertinent suggestion ; let them both go 
together in the RECORD. Itisa vay g suggestion, and I am glad 
the Senator from Kentucky has eit. I hope with that sugges- 
tion the whole subject may be disposed of, aud let the report and 
these “observations,” with what we haye seen proper to say about 
them, go into the RECORD together. 

Mr. STOCKTON. Mr. President, the Senate will remember—- 

Mr. SCOTT. There is one other suggestion which I propose to 

make before I yield the floor. The resolutions of the Senator from 
Rhode Island contain one which states that the failure to act upon 
the report shall not be considered either an approval or disapproval 
of the report of the committee. Now, I submit that if that resolu- 
tion is left out al ther, and Mr. Patterson is permitted to file 
his statement, and the report and statement together, we shall 
go just as far in saying what the Senate has or not done as if we 
pass it. 
Mr. ANT 1 a I am quite a. with ape I 8 wanted 
to carry out, so far as it was possible for us to do so, the agreement 
which was made with the Senator from New Hampshire before the 
4th of March. I agree that it is not within our jurisdiction to do 
what it was then thoroughly understood we should do. Now, I want 
to come as near to it as we fairly can. I am quite content with the 
amendment which the Senator from Pennsylvania suggests. 

Mr. STOCKTON. Mr. President 

Mr, STEVENSON. Will the Senator from New Jersey just let me 
bring the facts before the Senate? I read from the Globe of the 12th 
of h, which contains the proceedings of the last night of the 
recent session : 

EXPULSION OF SENATOR PATTERSON. 


—— the Senator from Now Ham 
. CARPENTER. Itis 


at the situation 
to our attention in 


to Ma pani — Senator and to the Senate that although after 
the 4th of from New 1 will no longer be a member of 
this body, and the Senate will have no juri . 
the Senate will always have juri: on over the subject, and r the 4th of 
March, when we convene here in executive session, that matter in some form, for 
instance by the introduction of a resolution which will bring the matter to the 
attention of the Senate, can be discussed, and the calm deliberation and judgment 
of the Senate, after an investigation of the testimony and the reports, can be had. 
This will be treating the committee fairly, and will do justice to the name and the 

tation of the Senator from Hampshire, and I trust that course will be 
pursued, and that he will not press the motion further. I am sure, at least I feel 
very sure, that no Senator after the 4th of March would hesitate for one moment to 


procee 1755 to the consideration of the report, and give it a thorough and careful ex- 
amination. 

Mr. PATTERSON. Mr. President, I should be very 1 indeed if there were 
time to enter into a fall discussion of this question. All I want isa fall and fair 
hearing of this whole question before the Senate. I know there is a pressure at 
this time of the public business. If I could be assured that the subject could be 
brought up and fully discussed in the executive session, I would not 3 the 
matter at this time. I not be here then. This resolution will not be legiti- 
mately before that Congress. If there is any way in which it can be brought up 
then, which the Senator can devise, I should acquiesce in his suggestion. 

Mr. HAMLIN. It may be true that after the 4th of March there would be no 
legal obligation imposed upon the Senate which would compel them to consider 
and to express opinion u this subject; but I feel confident from the 
peculiar condition in which the Senate is now placed, the pressure of great public 
questions upon it, and the period of time — 5 te short, as the Senator from Wis- 
consin has said, it would be utterly impossible to discuss this question in a man- 
ner due both to the committee which reported and to the Senator and to the Senate 
itself. I feel very confident that there is that mgd obligation, that sense of jus- 
tice in the bosom of every Senator which would insure an u of opinion 
on this subject, and if upon a careful consideration the Senate should come to the 
conclusion that such a resolution as the committee have reported ought not to pass, 
they would say so. It could not operate as it would if it were to 7 5 now, but we 
can give a candid opinion upon what we think are the merits of the case so far as 
it relates to the Senator; and it does seem to me that the resolution suggested by 
the Senator from Wisconsin ought to be concurred in by the Senate, and I hope 
there will be a general acquiescence in it, from which we shall understand that 
Senators will be willing to give an opinion upon this subject after this session shall 


have dissolved. 

Mr. ANTHONY. I quite with what has been said by the Senators who 
have spoken, For myself, if 8 was brought to a vote I should have to 
ask to be excused from voting. I have no information on the subject except what 
I have seen in the newspapers. It has been utterly im ble for me to read the 
testimony or the report. e same is true, I am sure, of every other Senator here. 
We have been with business during the last fortnight as we never were 
before since I have been a member of this y, and there are but few here who 
have been here longer than myself. It is physically impossible that this subject 
should be investigated within the eleven hours and a half that remain of this 
session, a considerable portion of which belongs and all of which is due to busi- 


ness of the utmost importance to the country. 
I was glad to hear the Senator from Maine, whose e ence is 80 and 
whose knowledge of parliamentary law is so large, state he th t that b; 


resolution or memorial, in some way, this subject could be investigated and coul 
diso and decided after the 4th of March. 


be brought to our consideration an 
That is due to the Senator who is charged; it is due to the Senate and to the 


conntry; and I am very glad to find that in his judgment it is practicable; bub 
whether it be or not, it is a physical impossibilit: 2 entertain this subject now. 
Mr. THURMAN. I think this m may considered after this session, 


although it would be a very singular proceeding. This particular resolution must 
of course die with the session and the senatorial term of the gentleman who is 
implicated; but still I think it is not beyond our powers to consider the subject 
afterward. A celebrated resolution, known as the W resolution,” was 
pacea in this body, and an equally celebrated expunging resolution was 

y the Honse of Commons in England, after the PE harness had — been buried. 

e subjec 5 

desires this matter to be taken up now for 


I think, therefore, it is not incompetent for us to 

If the Senator from New Hampshire 
the purpose of addressing the Senate upon it, late as it is at night, and late as it is 
in the session, I shall vote to take it up, in order to afford him ee Speer: 
If he asks to take it up with a view of having a decision upon the 
what has been said is undoubtedly true ; I do not suppose there are a dozen mem- 
bers of the Senate, perhaps not half a dozen, who have read the testimony upon 
which they would have to vote. The consequence would, therefore, be that if 
they were compelled to vote on the resolution, they would ‘be compelled to do as 
they do in other cases, vote upon the report of the committee; they could do noth- 
ing but follow their committee, and the vote would therefore be a foregone con- 
clusion. That would not be qari to the Senate; it would not be just to the Sena- 
tor, and therefore I concur with those Senators who have said there is no time to 
consider this subject now and vote upon it; but if the Senator from New Ham 
shire desires it to be taken up in order to enable him to address the Senate, I shall 
cheerfully vote for that motion. 

Mr. PATTERSON. I do note t to address the Senate at any length; in- 
deed, I do not care to address the at allon this subject. Iam gto 
leave the matter, with the statement which I have made and the 8 Which 
I have given, to my friends in the Senate. What I want isa fair and full discus- 
sion of the whole gnoso as it stands in the testimony, and if I can rely upon the 
assurances which I have had from Senators, that this matter shall have fair and full 
consideration at the executive session of the Senate, I am willing to leave it there. 

Mr. MORRILL, of Maine. I desire to correct a misapprehension into which the 
Senator from New Hampshire seems to have fallen, that on Saturday last in his 
absence I had called up the report of the committee in this case. I no purpose 
of giving such an impression either to the Senate or to the country, and Iam quite 
sure I did not. Idid call the attention of the Senate to the fact that the committee 
had made a report in this case, and distinctly stated that so far as the committee 
was concerned, haying called the attention of the Senate to the su t- mattor, it 
would wait its action, and consider that it had formed its duty in so waiting. 

One word more. My honorable friend from Wisconsin in his remarks, to which 
take no exception, says that this may be considered elsewhere where justice may be 
done to the p peer and to the committee. While I take no exception to that, I 
wish to say that the committee do not feel that they are a y in any sense what- 
ever to this transaction. Having performed a duty, they leave it, wi t the feel- 
ing of a eee ‘aah Short e hands of the Senate. 

th these remarks, Mr. dent, I have no occasion to say anythin; 
to what has taken place in our presence here and at the present time. 
occur to me that for m or on the part of the committee I have any observation 
— a Mags that su but await the action of the Senate in future as I 
ve e 


Mr. PATTERSON. In view of all that has been said, and the assurance which I 
have 3 that this matter shall have consideration in the future, I withdraw 
motion. 
m e PRESIDING OFFICER. After the understanding which has been had the 
Senator from New Hampshire withdraws his motion. 


The Senator from Rhode Island will perceive that this whole de- 
bate points and the whole implied consent refers to the considera- 
tion of the report and the testimony. Now, Ido not wish to inter- 

any objection to any act which will relieve Mr. Patterson. God 
orbid! I only desire to say that, as this report is not upon the record, 
I do not think his speech 9 to be put in the Globe; but if the 
Senator will pro to let Mr. Patterson's statement or observations 
be bound up with our report, I shall not only cordially acquiesce in it, 
but I shall cheerfully hope that that privilege weal be accorded to 


him. 
Mr. STOCKTON and Mr. ALCORN addressed the Chair. 


Sede not 
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The VICE-PRESIDENT. The Senator from Mississippi. 

Mr. ALCORN. I simply rise to remark that I will not vote for this 
resolution in the form in which it has been read to the Senate; and 
my reasons are briefly—— 

. CONKLING. If the Senator from ot peed? E will pardon me, 
I beg to interpose to remind the Chair that the Senator from New 
Jersey had the floor, and yielded it for a moment to the Senator from 
Kentucky. 

The VICE-PRESIDENT. The Chair was not aware of that fact. 
The Senator from New Jersey, then, is entitled to the floor. 

Mr. STOCKTON. I do not wish to interrupt the Serfator from Mis- 
sissippi, and I will not claim the floor till after he concludes. 

Mx. ALCORN. Iam not at all inclined to press my right to the 
floor, for I care not to hold it; but I am very much obliged to my 
friend from New York for the interest he takes in seeing that I do 
not violate the courtesies of the Senate. 

Mr. CONKLING. The Senator quite misconceives me. I ventured 
to remind the Chair, not the Senator from Mississippi, of the fact. It 
was quite right for him to address the Chair, but I ventured to re- 
mind the Chair that the Senator from New Jersey had the floor. I 
hope the Senator from Mississippi does not suppose I intended any 
discourtesy to him. 

Mr. STOCKTON, I must rise to correct a misapprehension of the 
Senator from Mississippi. I thought I had the floor three times, be- 
ing a member of this committee, but the Chair did not recognize me 
until the last time, when the Chair did. Then another member of the 
committee behind me wished to read what occurred in the Senate 
on a former occasion, and I sat down to allow him to do so. When 
he concluded, the Senator from Mississippi was recognized, though 
Ido not think he rose earlier than I did. I felt that the Chair was 
doing me an injustice, and I turned around and made a remark which 
induced the Senator from New York to make his remark, I think the 
Senator from New York is not at all to blame in the matter. 

The VICE-PRESIDENT. The Chair will state to the Senator from 
New Jersey that he supposed that Senator had yielded the floor. The 
Chair had no intention to do him ak 

Mr. ALCORN. As I am afraid, Mr. President, that while we are 
discussing the question of courtesy some other person will obtain the 
floor, I will say what I intended to say ; it was only a word. 

I will not vote for this resolution, for the reason that it gives Mr. 
Patterson, who is not a member of this body, and who is not respon- 
sible to this body, a carte blanche to write for publication in the Con- 
GRESSIONAL RECORD just what he sees properto write. He may place 
this pamphlet there; he may m= any other document there or any 
other writing that he chooses. I would accord to a Senator the 1 
tunity of writing a report and placing it in the RECORD; and why? 
Because he is responsible to the Senate. The Senate can hold him 
responsible for what he might write. But Mr. Patterson is not a 
member of this body. I have no idea that he would abuse the privi- 
lege, but he might abuse it if he chose to do so; he might write that 
which would be djscourteous to the Senate, that which would be dis- 
courteous to the committee, and reflect upon the committee. I re- 
peat, I have no idea that he would do so, but I will not, by my vote, 
open the opportunity to anybody to do that; and before I would vote 
for his reply to the committee being placed in the CONGRESSIONAL 
Recorp I would either have to know its contents, from having read 
it, or be informed of those contents from some person who indorsed 
it or was acquainted with it. Now, if the Senator from Rhode Island 
will rise in his place and present the pamphlet as a publication which 
be desires to go upon the record, indorsing it as not discourteous to 
the Senate, but as a document proper to be placed in the RECORD, I 
will vote for that. 

Mr. ANTHONY. I cannot indorse a pamphlet I have not read. I 
offered this resolution ten daysago. I had not seen this pamphlet at 
that time, and I have not read it now. 

Mr. ALCORN, I understand that, and I simply say that for the 
very reason that the honorable Senator cannot indorse this pamphlet 
and has not read it. I have not read it. I know no person who has 
read it. I will not vote to admit it. 

Mr. ANTHONY. But certainly the Senator from Mississippi does 
not understand that by authorizing the publication of a statement, 
under a man’s signature, in the CONGRESSIONAL RECORD, we thereby 
indorse what he says. 

Mr, ALCORN. By no means; I make no such point; bat I do un- 
derstand that when the Senate, by resolution, authorize Mr. Patter- 
son or any other man to make a statement in the CONGRESSIONAL 
RecorD, it is with him to make just such a statement as he chooses 
to make, and that statement may be disrespectful to the committee, 
a reflection upon the committee, and disrespectful to the Senate it- 
self, and the Senate has no means of righting itself. I propose to 

| give no such privilege. I pro to allow no person to write up the 

minutes of the court unless the court itself inspects the minutes, 


Mr. ANTHONY. I appreciate that difficulty, and I stated it in the 
beginning; but I think the Senators who find insuperable objections 
to the resolution which I propose are bound to show in what other 
way we may carry out the a ment which the Senator from Kentucky 
read from the Globe; and if it can be done in any other way better 
than this, it will be equally able to me. 

Mr. ALCORN. So far as the agreement is concerned, I trust I 
shall not be wanting in endeavors to extend to Mr. Patterson what- 
ever opportunity there may be to place himself upon the record; but 


. 

I was not a party to any such agreement, and I deny the author- 
ity of Senators to bind me by any colloquial conversation that may 
occur between gentlemen as to what the understanding is. When- 
ever the Chair propounds a question to the Senate, and asks whether 
universal consent is given, I feel that I am bound by that—the Sen- 
ate is bound by that; bnt Iam not bound by any colloquy that may 
oceur, and by agreements that are frequently made among Senators 
who agree among themselves that they will do certain things, and 
then imagine that the whole Senate is bound thereby. I dissent from 
that doctrine. 

Now, to state my point again, I will not vote to give to any man 
who is not responsible to this body the opportunity of writing in the 
records of this body anything he pleases, 

Mr. STOCKTON. Mr. President, there was a vey pretty little no- 
tion, I recollect very well, giving me a great deal of pleasure when I 
was a young man, and which you will all recollect, that when two 
people opened their mouths at the same time to say the same thing, 
and discovered it, if they would make a wish the angels wonld grant 
it. The Senator from Mississippi rose to say precisely what I have 
been trying to get a chance for the last ten minutes to say. I sought 
the floor simply to call the attention of the Senate to the fact that 
they were authorizing a publication, under the seal and sanction of 
the Senate, at the expense of the Government, not one word of which 
had they ever seen. 

The idea that a pamphlet had already been published by Mr. Pat- 
terson never occurred to me. I had never seen it. The first sugges- 
tion was that of the Senator from Rhode Island. Then I found the 
Senator from Pennsylvania, a member of the committee, had a pam- 

hlet in his hand, which panaps he borrowed from the Senator froin 

hode Island or perhaps he did not. Why were not these pamphlets 
sent to the Senate? y were they not sent to the committee? 
Why did not I get one? The Senator from Rhode Island admits 
that there are pass: in that pamphlet which he cannot indorse, 
and yet we are asked to give the seal of the Senate to it, so far, at 
least, as to say that we will anthorize it to be published. The Sena- 
tor from Rhode Island may have said, when he rose, that he saw 
that difficulty, but I did not hear it, I have no doubt he said it, as 
he suggested a moment ago. 

Mr. HONY. I did in the beginning. 

Mr. STOCKTON. Ihave no doubt of it. The difficulty is a very 
grave one, and it would likely occur to a gentleman of his experi- 
ence. 

When I was appointed upon this committee, I asked to be excused, 
and I made some remarks. Without repeating any of them, the one 
great point that I made to the Senate was, that there was not time 
to examine the case; that the Senate would not examine it even if 
we made a report. i urged the Senate not to go into the investiga- 
tion, on the ground that there was not time, and they would not 
make the examination. I also rose to say precisely what the Senator 
from Mississippi has said on another point, which is, that whether 
we could examine it or not at this session was not a question of 
agreement at all; and when I rose to attempt to interrupt the Sen- 
ator from Rhode Island, it was to call his attention to that point, 
There was no such agreement whatever, according to my understand- 
ing. The Senator from New Hampshire rose and asked that the re- 
port of the committee be taken up. He was given permission to 
speak. He said he had nothing to say; did not care whether he spoke 
at all, but that he wanted the matter discussed; that he would like 
to have it taken up. Then two Senators only, I think, the Senator 
from Ohio [Mr. THURMAN] and the Senator from Maine, [Mr. Hau- 
LIN,] and possibly some other Senator, suggested that it might be 
taken up at some other time after he had gone ont. It was then said 
that this resolution could not be taken up at any other time, when he 
was out and we were in another session, but that some resolution 
could be introduced which would bring up the case; and that is just 
as true now as it was then, some resolution can be brought up, and 
therefore I shall move, if this document is to be printed with the re- 
port of the committee in the CONGRESSIONAL RECORD, that it be first 
read before the Senate, that we may see whether it is a proper docn- 
ment to be printed; and if Mr. Patterson and his friends esire the 
examination to which they are entitled, I shall ask that such. a reso- 
lution be introduced as will cause that question to be discussed, for, 
although a verdict may not be given, although expulsion may not be 
a proper remedy at the present time, if we can do nothing else, we can 
invite Mr. Patterson to the bar of the Senate and ask him to make his 
statement. 

It is unnecessary for me to repeat what other Senators have said, how 
painful this duty was, how we tried to avoid it, how it was said at the 
time that if we avoided it every member of the Senate would avoid it; 
how every member of this body shrank from the duty; but after hay- 
ing performed the duty, resulting in the unanimons report of every 
member of the committee, painfully and conscientiously made, and 
having that report lying on your table, I am not willing by any reso- 
lution that can be introdu to declare that the thing does not stand 
in precisely the position in which the law places it. It stands with 
the report of the committee, charging that he has been found gnilty 
of grave offenses, and that he should be expelled for them. Cana 
resolution, which is offered now, saying that it shall not be considered; 
that this report, not being acted upon, shall conclude his case, or that 
it shall not be considered; that it weighs against him, or that it does 
not weigh against him, have any operation? If not, why offer it? 
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If it does have operation, is it for the Senate, without hearing the 
report read, and without one wore of testimony, to condemn the action 
of their own nuwilling committee? j 

Mr. ANTHONY. I accepted the amendment to strike out that part 
of the resolution which seemed to be exceptionable. 

Mr. THURMAN. Mr. President, if I can have the good fortune to 
have the attention of the Senate I flatter myself that I can relieve it 
a little of this muddle in which we have got in this matter. s 

In the first place I have to observe that this resolution, if passed in 
the form in which it now stands, can do nothing but harm to Mr. 
Patterson; at least the first resolution. Let us see, sir, what it is. 
There is a preamble: 

Whereas at the last session of the Senate a resolution was reported from the se- 
lect committee on evidence affecting certain members of the Senate, “ That James 
W. Patterson be, ani he is hereby, expelled from his seat as a member of the Sen- 
ate; and whereas it was manifestly impossible to consider this resolution at that 
session, without serions detriment to the public business; and whereas it is very 
questionable if it be competent for the Senate to consider the same after Mr. Pat- 
terson bas ceased to be a member of the body: Therefore 

Now I ask the attention of the Senate to this resolution— 

Resolved, That the failure of the Senate to take the resolution into consideration 
is not to be interpreted as evidence of the approval or disapproval of the same. 

Now, Mr. President, by no possibility could the failure of the Sen- 
ate to take the resolution into consideration be construed into an 
approval of it. 

Mr. ANTHONY. Will the Senator allow me to interrupt him for 


one moment :? 
I should rather the Senator would not. 


Mr. THURMAN. 
want to speak long. 

The VICE-PRESIDENT. The Senator declines to yield. 

Mr. THURMAN. I know the Senator offers to take that out, 

Mr. ANTHONY. I have taken it out. 

Mr. THURMAN. Then that removes that difficulty, for certainly 
if there would be any implication at all from the Senate not having 
taken up the resolation oF the committee, it would be that the Sen- 
ate did not think it worth while to take it np—that the Senate did 
not approve it. That conld be the only possible implication. There 
certainly could be no implication that the Senate approved the reso- 
lution from its failure to take it np, and, therefore, the first resolution 
of the Senator was only doing harm to Mr. Patterson. 

Now we come to the second resolution : 

That Mr. Patterson have leave to file'a statement, which shall be published in 
the CONGRESSIONAL RECORD, 

I understand that is to be amended by adding some such words as 
these, “together with the report of the committee,” so as to put them 
bothin the CONGRESSIONAL RECORD. Now, Mr. President, the objec- 
tion that has been made to that seems to me to be well fonnded—seems 
to me to be well founded in this, that it allows a paper to go into the 
CONGRESSIONAL REcoRD which the Senate never has seen, and, of 
course, never has heard. We do not do that. Ifa petition be presented 
at our desk any member has a right. to require that it be read. The 
member presenting a petition is bound, under our rules, to make a 
succinct statement of what it is, and any Senator may have it read in 
full in order to see whether it is respectful in its terms, and if it be 
not it is not received ; but to say that a person may put into our offi- 
cial record of debates a paper that the Senute never has seen, and 
which may do great injustice to a committee, is a niue which, it 
seems to me, never has been allowed aud neyer onght to be allowed. 

But is Mr. Patterson without redress? Not the least bit of it in 
the world. There are two modes in which this matter can be brought 
before the Senate: One is, the mode suggested by the Senator froin 
Wisconsin on the last night of the session. Let me recall for a 
moment what then took place. Mr. Patterson rose in his seat and 
moved the Senate to take up the resolution reported by the commit- 
tee. The Senator from Wisconsin objected to taking it up, for the 
very plain and obvious reason which he stated, that there was no 
time to consider it and determine whether it should be passed or not, 
Bat after stating that, the Senator from Wisconsin went on further 
to say that, in his judgment, although the resolution would fall with 
the end of the session and the end of Mr. Patterson’s senatorial 
term, the subject itself could be considered afterward. The Senator 
from Maine [Mr. HaMLin] concurred in that. I also made a few 
remarks in which I concurred in it, and I say still that that is true. 
Although that resolution is not now before the Senate, I am not will- 
ing at all to admit that if a report of a committee has been made that 
is in the highest degree prejndicial to a member of this body, the bare 
fact that that member’s term expires will deprive the Senate of the 
pover to do him justice. Why, sir, suppose that every member of this 

nate and the members of this committee disapproved of that report, 
and thought thatit was unjust, and thought Mr. Patterson an inno- 
cent man, is it possible that our hands are so tied that the moment 
he ceases to be a Senator we cannot do him justice and vindicate his 
character? Suppose, sir, testimony had been discovered since this re- 
port was made which would wholly acquit him, is it possible that we 
must put upon our records that he is a guilty man, and we cannot wipe 
ont that stigma upon his character? No, sir; as I said, the subject 
ean be brought before the Senate in either one of two ways: Any 
member of the Senate can move a resolution that will bring it before 
the Senate, or Mr. Patterson can present his memorial here, and he 
may ask that it may be considered, and upon that memorial, in which 
he may make his defense as fully and completely as he sees fit to make 
it, the Senate can take such action as the case may reqnire. 


I do not 
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Now, sir, if we are to have no action on the subject, if we are never 
to come to a vote on the subject, if we are simply to do what this one 
resolution left here seems to contemplate—that is, to spread his de- 
fense upon the official record of debates—if that is all we are to 
do, the regular way to do that is for him to present bis memorial set- 
ting forth his defense, and praying that it may be spread upon our 
records. If he were to take that course, and regularly petition the 
Senate, setting forth his defense, and praying (which would be a suffi- 
cient prayer to entitle him to present it to the Senate) that it be 
spread upon the journal of the Senate or published in the official 
debates of the Senate, then we could have the memorial read, and if 
there were no injustice in it, if there was no improper language in it, 
if it was a respectful memorial, we would undoubtedly grant his re- 
quest, spread it upon the journal, or have it published in the official de- 
bates, And we would not say that it sball not be published in the 
debates or shall not be spread upon the journal because there may bo 
statements in it controverting the statements or conclusions made by 
our committee, so that he controverted them in respectful language. 
We would do nothing of that kind at all. But when that memorial was 
thus presented in the regular way, it would be just as if Mr. Patterson 
had risen in his seat here and made his speech in his defense, and 
then members of the committee would have a right to reply. So, 
whenever he presents bis memorial to the Senate containing his de- 
fense, and asking that it may be spread upon the journals of the Sen- 
ate or may be published in the official debates, the members of the 
committee can reply to that defense of his, if they find anything in it 
that merits a reply. But to say, as this resolution proposes, that he 
may in the dark, in vacation, without the Senate ever having seen 
or heard what he proposes to put on the-tiles of the Senate, file his 
paper and it shall go into the official debates of the Senate, seems to 
me to be a proposition wholly inadmissible. The right way for Mr. 
Patterson to do is to hand in his memorial containing his defense, 
and praying either that it may be spread upon the journal or pub- 
lished in the official debates, or, if he saw fit to do it, that it may 
receive the consideration of the Senate. 

Mr. SHERMAN. Mr. President 

Mr. MORTON. Iask the Senator if he will not yield for an execu- 
tive session? 

Mr. SHERMAN. I will yield in about two minntes, but not now. 

It does seem to me that the Senate of the United States for the last 
hour has been engaged in a very useless undertaking, to say the least; 
I might use a stronger word than that. Here is a man who has been 
a member of this body for six years, who has been arraigned by a 
committee of this body; justly or unjustly is a matter of no account. 
He has not had an opportunity to vindicate himself in the presence of 
the body. He waived his opportunity to vindicate himself in the 
presence of the body upon an appeal by members of the Senate and 
for the promotion of the public business. Now, sir, he has a right to 
be heard here. You talk sometimes about the right of any citizen to 
present his petition here. Here is a man placed under those circum- 
stances where he has aright to be h , and even if his language 
was not the most courteous language in the world, I would give him 
that right, however disagreeable it might be to me. 

Mr. Patterson, a citizen of the State of New Hampshire, presents us 
here with a document addressed tothe Senate of the United States, and 
signed by “J. W. Patterson.” Iintend, to-morrow, to read that docu- 
ment inorder to get it in the CONGRESSIONAL RECORD, and I will do it 
in debate on this resolution, unless the Senate allow it to be done. I 
will doit as a matter of justice to him, aud no one can prevent it. I will 
do it as a matter of justice to him, and I would do it for the humblest 
citizen of the United States of America. It is a right that ought not 
to be denied to him. I shall read it, so that it may go in the CON- 
GRESSIONAL RECORD; not that I know what is in it; I do not know 
what is in it; Ido not know how it answers the report of the com- 
mittee; but I will give him an opportunity to make that answer in 
any form he chooses, and it ought to be published in the CONGRES- 
SIONAL RECORD or with the report of the committee. It cannot be 
published with that document, because that has been already printed 
and spread to the world. I have copies of it and all of us have 
copies of it, and have distributed them as a matter of public informa- 


tion. 

Mr. STOCKTON, I will say to the Senator from Ohio that I stated 
a moment ago that I had no copy of it whatever, and never knew 
there was such a document. 

Mr. SCOTT. The Senator from Ohio means the report of the com- 


mittee. 

Mr. STOCKTON. I beg pardon. 

Mr, SHERMAN, It is manifest that we cannot get through with 
this matter to-night; but I say this pamphlet ought to be published, 
I will look over it. I would not read anything that was disrespectful 
to the committee, because the committee did a painful duty. I have 
read a few passages in this pamphlet, and I see nothing in it dis- 
respectful to the committee, not even warm criticism. I read some 
passages marked by my honorable friend from Kentucky, [Mr. STEVEN- 
SON, J or some Senator who was a member of the committee. [am sure 
the language was scarcely sharp. It was language that any man de- 
fending himself would naturally use; but there was certainly nothing 
that the committee conld complain of. 

Now I will yield to the Senator from Indiana, if he desires it, and 
rhe that the Senate to-morrow will allow this to be published in 
the RECORD. 
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Mr. MORTON. I move that the Senate proceed to the considera- 
tion of executive business. 

Mr. CONKLING. I ask the Senator from Indiana to withhold that 
motion for one moment, that I may make a remark to the Senate. 

Mr. SHERMAN. I do not wish to yield the floor on this question. 

Mr. CONKLING. I wish to call attention to another matter en- 


tirely. 
Mr. MORTON. I withdraw my motion. 
COMMITTEE ON THE REVISION OF THE LAWS. 


Mr. CONKLING. Mr. President, I called the attention of the Sen- 
ate the other day to the fact that a statute had charged the Commit- 
tees of the two Houses on the Revision of the Laws with a duty to 
do in vacation, and I moved that the committee have leave to sit, 
which resolution was promptly adopted by the Senate. Since that 
time my attention has been called by one of the members of Congress, 
although not a Senator concerned, to the fact that it may be conven- 
ient, and economical of time and money too, if there be any expense 
connected with it, that the committee should meet in New York, or 
in some place nearer the homes of those who are to do this work, 
than to come all the way to Washington; and upon reflection it 
occurs to me that it may be true that under the resolution to sit, we 
should be compelled to sit here, and might not have leave to sit else- 
where. Therefore, to supply any possible defect that there may be 
in the authority of the committee to execute the order, I ask the 
Senate to adopt the following resolution: 

Resolved, That the Committee on the Revision of the Laws be authorized to hold 
pera ko LE five the LNEC yd OA TOAN CONO A BY 
the chairman of said committee. 25 z 
i There being no objection, the Senate proceeded to consider the reso- 

ution. 

Mr. CONKLING. That, I will say to Senators who may sup 
that it sets some example or precedent about other cases, is merely in 
deference to a statute passed at the last session, which requires the 
committee, for example on the 4th of May—that day is fixed—and 
on other days not within the session of Congress, to do specific things. 

Mr. MORRILL, of Vermont. I desire to ask the Senator from New 
York if he will have any objection to having the following proviso 
added to his resolution: 

Provided, That no committee of the Senate authorized to sit during any recess 
of the Senate shall receive any compensation therefor beyond their actual and 
necessary expenses. 

Mr. CONKLING. I think that is right. I understand that to be 
both the law and the Constitution now; but if there is any doubt 
about it, I think it would be very well to add it. 

The VICE-PRESIDENT. The Senator from New York accepts the 


roviso. 
> Mr. THURMAN. Let the resolution be reported. I did not hear it. 
The chief clerk read the resolution. 
Mr. THURMAN, That is the law now. 
Mr. CONKLING. I think it is; but the Senator from Vermont 
offers this proviso. 
The resolution, as modified, was adopted. 


EMANCIPATION IN PORTO RICO. 


Mr. MORTON. There was an omission this morning in the first 
resolution adopted in regard to the Spanish republic, and I desire to 
correct it by unanimous consent. It is to substitute three words in 
the fourth line, so that it will read thus: 

Resolved, That the Senate of the United States have received with the intel- 
e that the republican government of Spain have abolished slavery in the 

d of Porto Rico, and raised the colored people of that island who were in the 
condition of slaves to the rights and privileges of citizens of the Spanish republic. 


I ask that that correction be made. 

The VICE-PRESIDENT. The Senator from Indiana asks unani- 
mous consent to correct the phraseology of a resolution passed this 
morning. If there be no objection, the correction will be made. 

Mr. MORTON. I now ask the adoption, as an additional resolution 
in that connection, of the following: 

Reso That the President of the United States be requested to communicate 
these resolutions to the government of Spain. 

The resolution was considered by unanimous consent and agreed to” 

COMMITTEE SERVICE. 


The VICE-PRESIDENT. The Chair announces that he has ap- 
pointed on the Committee on Privileges and Elections, Mr. BOUT- 
WELL; on the Committee on Public ds, Mr. BoUTWELL; on the 
Committee on Indian Affairs, Mr. INGALLs in place of Mr. Caldwell; 
on the Committee on Mines and Mining, Mr. Aus in place of Mr. 
Caldwell. 

The Chair also appoints as one of the directors of the Columbia 
Hospital for Women in this city, in place of Mr. Sawyer, who has 
ceased to be a member of the Senate, Mr. SARGENT, of California. 

EXECUTIVE SESSION. 


Mr. CHANDLER. I move that the Senate proceed to the consid- 
eration of executive business. 
The motion was to; and the Senate proceeded to the con- 
_Sideration of executive busmess. 


After forty-five minutes spent in executive session, the doors were 
re-opened. * 
ABSENCE OF THE VICE-PRESIDENT. 


The VICE-PRESIDENT. The Chair desires to announce to the 
Senate that after to-day the chair will be vacated, and will not be 
occupied by the Vice-President, so as to enable the Senate, according 
to its usage, to choose a President pro tempore. 


HOUR OF MEETING. 


On motion of Mr. CARPENTER, it was 

; 8 That when the Senate adjourn to-day, it be to meet to-morrow at twelve 

oc i 

Mr, FRELINGHUYSEN. I move that the Senate do now adjourn. 

The motion was to; and (at five o’clock and thirty-six min- 
utes p. m.) the Senate adjourned. 


IN THE SENATE, 
WEDNESDAY, March 26, 1873. 


The Senate met at twelve o’clock m. 
Prayer by Rey. J. P. Newman, D. D. 


ELECTION OF PRESIDENT PRO TEMPORE, 


8 5 (Hon. GEORGE C. GorHAM) called the Senate to order, 
and said: 

The Vice-President yesterday notified the Senate that he would not 
occupy the chair 3 remainder of the session. 

Mr. M N. Mr. Secretary, I offer the following resolution, and 
ask for its present consideration : 

Resolved, in the absence of the Vice-President, Hon. MATT. H. Carpenter’ 

a Senator from the State of Wisconsin, be, and he is hereby, chosen President o; 
the Senate pro tempore. 

The Secretary put the question on the resolution; and it was adopted 
nem. con. 

Mr. CARPENTER accordingly took the chair as President of the Sen- 
ate tempore. 

r. MORTON. Mr. President, I offer the following resolution, and 
ask for its present consideration: 

Resolved, That the Secretary wait upon the President of the United States, and 
inform him that, in the absence of the Vice-President, the Senate has chosen Hon. 
MATT. H. CARPENTER, a Senator from the State of Wisconsin, President of the 
Senate pro tempore. 

The resolution was agreed to. 

THE JOURNAL. 


The PRESIDENT pro tempore. The journal of yesterday’s proceed- 
a will be read. 
he journal of yesterday’s proceedings was read and approved. 
PRESIDENTIAL ELECTIONS. 


Mr. MORTON. I offer the following resolution, and ask for its pres- 
ent consideration : 
That the Committee on Privileges and Elections, which was instructed 


Reso 
by a resolution of the Senate of March 10 “to and 
session of nog eee upon the best and most practicable mode of e the Presi- 


The resolution was considered by unanimous consent and agreed to. 
WITHDRAWAL OF PAPERS. 


Mr. WRIGHT. I ask leave to have the following ordermade; there 
has been no adverse report in the case : 

Ordered, That the papers relating to the claim of the heirs of General William 
Gates be withdrawn the files of the Senate. 

The PRESIDENT pro tempore. That order will be made if there 
be no objection. 

Mr. FERRY, of Connecticut. Lask to have an order entered for the 
e of the papers of Elizabeth M. Link, being an application 

r a pension. 

The PRESIDENT pro tempore. Has there been an adverse report? 

Mr. FERRY, of Connecticut. Idonot know. This paper was laid 
on my desk by the chairman of the Committee on Pensions, [Mr. 
Pratt, ] with the request that I should attend to it. 

The PRESIDENT pro tempore. If there be no objection, leave will 
be granted, subject to the ordinary direction that copies of the papers 
be made and retained by the Secretary. 

On motion of Mr. BOUTWELL, it was 

Ordered, That Willlam Thwing have leave to withdraw his petition and papers 
from the files of the Senate. 

PNEUMATIC TUBE, i 

Mr. ANTHONY. I offer the following resolution, and ask for its 
present consideration : 

Resolved, That the Secretary of the Interior be directed to communicate to the 
Senate at the next session the reason why the pneumatic tube to connect the Capitol 
with the Government Printing Office has not been completed, how much has 
expended on the same, and all the circumstances connected therewith. 

1 being no objection, the Senate proceeded to consider the res- 
olution. 
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Mr. ANTHONY. Mr. President, the only thing we have to show for 
this expenditure, whatever it may be, is a hole under the north front 
of the Capitol, over which the sidewalk is sinking, and the front 
steps of the Capitol have sunk half an inch, Whether it has affected 
anything else about the Capitol I do not know, but I think at least 
there ought to be money enough left of the appropriation to fill up the 
hole that has been made. [Laughter.] 

The resolution was agreed to. 


BONDS OF CENTRAL PACIFIC RAILROAD. 


Mr. CASSERLY. I offer the following resolution, and ask for its 
present consideration : 

Resolved, That the Secretary of the Treasury and the Secretary of the Interior, re- 
spectively, be and they are directed to transmit to the Senate any information in their 
respective De: nts as to the amount of bonds issued by or on the credit of the 
Central * A Railroad Com = pany; forming a first 5 or —. Soe the ous 

S road and property, and on what property speci ly ; an so, the amoun 
Sf said bonds yaa gh time to time, 1 Whee dates they were issued ; and, 
also, to ascertain and report under whut general de: ation such bonds are com- 
monly negotiated or known, and to transmit all the said information, broughtdown 
to the latest dates, to the Senate at the commencement of the next session of Con- 


gress. 

Mr. HOWE. Iam decidedly in favor of that. I think that tends 
to legislation, and I hope it will be adopted. ; 

The PRESIDENT pro tempore. Does the Senator from Wisconsin 
object to the resolution ? 

Mr. HOWE. I say I am decidedly in favor of it. That cannot be 
construed into an objection, I take it. 

The resolution was considered by unanimous consent and agreed to. 


POSTAL SERVICE AND RAILROAD COMPANIES, 


Mr. WINDOM. I now ask the Senate to proceed to the considera- 
tion of the resolution offered by me on the 24th instant. 

The PRESIDENT pro tempore. The resolution will be reported by 
the Secretary. 

The chief clerk read the resolution, as follows: 

Resolved, That the Select Committee on Transportation Routes to the Sea-board 
be directed to inquire and report to the Senate at the next session as to the nature 
and extent of the obligations subsisting between the railroad companies and the 
postal service of the country; and whether any and what additional legislation is 
necessary to guard the postal service against interruption or injury, by hostile 
action, on the part of any or all of said railroad companies. 


Mr. WINDOM. I only wish to say in reference to that resolution 
that I am satisfied from the 

Mr. FERRY, of Connecticut. I make the point of order on the 
resolution. 

Mr. WINDOM. I presume the Senator will allow me to make a 
statement. 

Mr. FERRY, of Connecticut. I have no objection to a statement. 

Mr. WINDOM. Isimply desire to say that, although Congress at 
the last session AREE the compensation to railroad companies for 
carrying the mails some $500,000, it is now understood that they pro- 

to refuse to do that service, and it does seem to me it is a ques- 
tion which Congress might well consider. I am not particular as to 
the committee that shall consider it. I prefer that it should go to 
the Judiciary Committee. If the Senator from Connecticut insists 
apon his abjection, I can only say that he must take the responsibility, 
and not I. 

Mr. FERRY, of Connecticut. I make the point of order. 

The PRESIDENT pro tempore. The Senator from Connecticut 
makes a point of order, which he will state. 

Mr. FERRY, of Connecticut. When the resolution was offered be- 
fore, the point of order was raised that it was a resolution leading 
directly to legislation, and, under the ruling of the Senate on two 
occasions, not appropriate to be considered at this executive session. 

The PRESIDENT pro tempore. The Chair will submit the point of 
order to the Senate. 

Mr. FERRY, of Connecticut. I call for the yeas and nays. 

The yeas and nays were ordered. 

Mr. MORRILL, of Vermont. Is this on the question of order ! 

The PRESIDENT tempore. It is. 

Mr. MORRILL, of Vermont. I hope there will be unanimous con- 
sent given to have this resolution passed. It is so clearly proper and 
necessary that it should be passed, that I would prefer that it should 
be Saris without any question of order being made upon it. 

r. SHERMAN. Is there any provision made in the resolution 
for taringa meeting of the committee during the recess ? 

Mr. WINDOM. I propose to offer a resolution to that effect, if the 
Senate will hear it. 

Mr. SHERMAN. If we are to authorize an inquiry of that kind, 
there ought to be authority to call the committee together, during 
the recess, to consider it. 

Mr. WINDOM. I intend to ask that in another resolution, 

Mr. MORRILL, of Vermont. We all understand that the railroads 
seem to have made a combination against the Postmaster-General, 
and it is clearly out of our power to legislate on the subject now, 
but it is eminently proper that we should make some inquiry in 
relation to this matter, so that we may be prepared to take proper 
and efficient action when we come together again. I hope there will 
pa ao objection to the passage by unanimous consent of this reso- 

uton, : 

Mr. BUCKINGHAM. It appears to me that the point of order is 
well taken, and yet I think the object aimed at in the resolution is 
very important. I do not know why we could not reach it by re- 


considering the resolution which makes it improper to present such 
a resolution as this at this session. I only suggest that as a way of 
reaching the object. 

Mr. MORRILL, of Vermont. Lask the Chair to put the question 
for unanimous consent. 

Mr. WINDOM. I hope unanimous consent may be given. 

The PRESIDENT pro tempore. The Senator from Vermont asks that 
unanimous consent be given that this resolution be considered at the 
present time. Is there objection? The Chair hears none. The ques- 
tion is on the adoption of the resolution. 

The resolution was adopted. 


COMMITTEE ON TRANSPORTATION ROUTES. 


Mr. WINDOM. Mr. President, I am about to ask unanimous con- 
sent of the Senate to proceed with the consideration of the resolu- 
tion presented by myself on the 18th instant, authorizing the Special 
Committee on Transportation Routes to the Sea-board to sit during 
the recess. But before the President submits my request, I ask the 
indulgence of the Senate for a few moments to express the objects 
and purposes of the resolution. 

The PRESIDENT pro tempore. The resolution will first be reported. 

The chief clerk read as follows: 


Resolved, That the Select Committee on Transportation Routes to the Sea-board 
be authorized to sit at such places as they may designate, during the recess, and to 
ee and report upon the subject of trans tion between the interior and 
the sea-board; that they have power to employ a clerk and stenographer, and to 
send for persons and papers; and that the expenses attending such investigation 
be paid out of the contingent fund of the Senate upon vouchers approved by the 
chairman of said committee. 


Mr. WINDOM. I do not propose to weary the Senate on this sub- 
ject, but to state very briefly the objeets of this resolution. It is an 
admitted fact that the present facilities for the interchange of pro- 
ducts and commodities between the interior and the sea-board are 
totally inadequate. Bitter complaints of extortion and oppression 
come to us from all parts of the country. The channels of commerce 
are controlled by powerful monopolies who dictate their own terms 
to the people. The burdens they impose npon both consumer and pro- 
ducer are too grievous to be long endured. While millions of bush- 
els of corn and wheat are rotting in the fields of the West, thousands 
of people at the East are suffering for want of cheap bread. While 
Great Britain imports annually one hundred and fifty million bushels 
of wheat for consumption, we, with a surplus of nearly two hun- 
dred million bushels without a market, are able to contribute only 
abont ten percent. Why? Simply because of the exorbitant charges 
for inland transportation. The balance of trade against this coun- 
try is over sixty million dollars per annum, which must be paid in 
gold. Thus, while the farmer is impoverished for want of a market 
for his products, the country is drained of its specie to pay the bal- 
ances against it. Cheapen transportation between the interior and 
the sea-board, and our products will command the markets of West- 
ern Europe. Then our agricultural interests, now crushed by a ra- 
pacions despotism, and dying from neglect, will revive; the trades- 
men and manufacturers of the East will find a market for their 
goods, and the products of our corn, wheat, and cotton fields will 
very soon pay our debts to foreign nations and turn the balance 
of trade in our favor. How is this to be accomplished? I frankly 
say I do not know, but that something must be done does not ad- 
mit of a doubt. The demand of the people for redress can neither 
be evaded nor denied. To the great central portions of the Republic 
this question has become one of vital importance. With the farmer 
who sees the product of his summer's toil consumed to warm his 
dwelling in the winter, because it costs more than it will bring to 
transport it to market, this question overshadows all others. Party 
lines and platforms sink into utter insignificance in the face of 
questions involving the right to live. Congress will be compelled at 
an early day to act on this subject. Already State legislatures, repre- 
senting one-third of the population of the country, have memorial- 
ized Congress to provide some remedy. Boards of trade and city 
councils of nearly all the cities of the West, and of many of the 
leading cities of the East, have petitioned for redress. The President 
of the United States, with that foresight, statesmanship, and great 
practical good sense which distinguishes him, has in two messages 
recommended the investigation of this subject, and urged it upon 
the attention of Congress. The people are everywhere discussing it, 
and in many localities are organizing themselves for self-protection 
and for the assertion of their rights. 

All I now ask of the Senate is that the committee appointed to con- 
sider this subject may have the power to investigate it thoroughly 
and ascertain the extent of the evil complained of, the necessity for 
a remedy, and, if possible, be able to recommend some definite action 
at the next session of Con It can certainly do no harm to col- 
lect the facts and statistics and present them to the Senate. If the 
recommendations of the committee, when made, shall not meet the ap- 
proval of Senators, they will be in no way committed to their support. 

Mr. President, let those of us who are willing to work in the in- 
terests of the people during the long recess have the opportunity of 
doing so. If the expense of such investigation be au objection, at 
least give us the power to act; and, for one, I will say that so t is 


the interest of my constituents in this subject, that I am willing to 
devote my time to it and pay my own expenses. 
I hope we may have unanimous consent to pass the resolution. 
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The PRESIDENT pro tempore. Is the Senate ready for the question 
on the adoption of the resolution ? 

The resolution was adopted. 

Mr. MORRILL, of Vermont. I suggest to the Senator from Minne- 
sota that he incorporate in his resolution the amendment that was 

laced upon the resolution yesterday presented by the Senator from 

ew York, [Mr. CONKLING,] and passed, providing that only the 
3 and actual expenses of the members of the committee shall 
aid. 

Mr. WINDOM. Let that amendment be considered as adopted. 

The PRESIDENT pro tempore. The Senator asks unanimous con- 
sent that the amendment adopted yesterday to the resolution sub- 
mitted by the Senator from New York shall be considered a part of 
the present resolution. 

Mr. SHERMAN. The same proposition ought to be applied to the 
resolution of the Senator from Indiana, [Mr. Morton,] adopted this 
morning, so as to make it uniform. 

The PRESIDENT pro tempore. Is there objection to the proposi- 

` tion that this amendment shall be considered a part of both these 
resolutions ? 

Mr. MORTON. What is it? 

Mr. SHERMAN, To confine the amount paid for expenses to the 
actual and necessary expenses. 

Mr. MORTON. Of course that is proper, 

Mr. SHERMAN. But I think the resolution offered by the Senator 
from Indiana was in the usual phraseology, and I think the language 
ought to correspond. 

Mr. MORTON. Certainly; let that amendment be made. 

The PRESIDENT pro tempore. The Chair hears no objection. and 
by unanimous consent the Senate agree that both resolutions be so 
amended. 

Mr. WRIGHT. Let me suggest to the Senator from Vermont that 
the amendment offered by him yesterday was general and covers all 
these committees. 

Mr. MORRILL, of Vermont, Yes; but if asubsequent resolution 
be passed with merely the words that are in here, it might be under- 
stood to be a later law, repealing the former one. 

Mr. WINDOM. Let the amendment be adopted any way. 

Mr. WRIGHT. I have the amendment passed yesterday before me. 

Mr. MORTON, I will state that the resolution this morn- 
ing in regard to the Committee on Privileges and Elections contains 
the words “ actual expenses.” 

The PRESIDENT pro tempore. The Chair will state to the Senate 
that the amendment passed yesterday is general, and applies to all 
committees. Its language is: 

Provided, That no committee of the Senate anthorized to sit during any recess 
of the Senate shall receive any compensation therefor beyond their actual and 
necessary expenses. 

Mr. WRIGHT. That certainly covers the whole ground. 


ELECTION OF CHAPLAIN. 


Mr. MORTON. On the second day of this session the Senate pro- 
ceeded to the election of a Chaplain, Rev. Dr. Newman. The next 
day the Senator from Pennsylvania, not now in his seat, [ Mr. CAME- 
RON, ] entered a motion to reconsider. He told me afterward that 
he intended to withdraw that motion, but I suppose he forgot to do 
it. It has not been withdrawn, I now ask that that motion may be 
disposed of upon the record. 

The PRESIDENT pro tempore. The Senator from Indiana moves that 
the Senate proceed to consider the motion of the Senator from Penn- 
sylvania to reconsider the election of Chaplain at a former day of this 
session. 

The motion was agreed to. 

The PRESIDENT pro tempore. The question now is upon the motion 
to reconsider that election. 

The motion was not agreed to. 


COMMITTEE ON LEVEES OF THE MISSISSIPPI. 


Mr. ALCORN. I ask leave to call from the table the resolution 
which was offered by the Senator from Louisiana [Mr. West] giving 
permission to the Committee on the Levees of the Mississippi River 
to sit during the vacation. 

The PRESIDENT pro tempore. The resolution will be read for in- 
formation. 

The chief clerk read as follows: 

Nasol That the Select Committee on the Levees of the Mississippi River be 
anthorized to sit during the recess, and to investigate and report npon the condi- 
tion of the lovers of the Mississippi River; also npon the propriety of the Govern- 
ment of the United States assuming charge and control of the same, with a view 
to their completion and maintenance; and that they have power to e 9 a clerk, 
and that the expenses attending this investigation shall be paid out of the contin- 
gent. fund of the Senate, upon youchers approved by the 5 9 of the select 
committee aforesaid. i 


Mr. FERRY, of Connecticut, I make the point of order on that 
resolution. A point of order is pending on it now, I think. 

The PRESIDENT pro tempore. Upon this resolution the same point 
of order was formerly made. 

Mr. ALCORN. I desire to say that Loffered a resolution subsequent 
to that, which avoided some of the points of objection that had been 
made to the resolution of the Senator from Louisiana, and that was 


the resolntion I intended to call 5 0 
The PRESIDENT pro tempore. The Secretary reported the wrong 


resolution, 
Mississippi. 

The chief clerk read as follows: 

Resolved, That the Select Committee on the Levees of the Mississippi River 
be authorized to sit during ‘the recess of the Senate. 

Mr. WEST. Will the Senator from Mississippi accept an amend- 
ment to that resolution ? 

Mr. ALCORN. I had an amendment that I was going to offer. 

Mr. WEST. What I would propose perhaps is similar to what the 
Senator intends to offer. 

Mr, FERRY, of Connecticut. I make the same point of order on 
this resolution. 

The PRESIDENT pro tempore. TheSenator from Connecticut raises 
the point of order that this is in the nature of legislative business. 
The Chair will submit the question of order to the Senate. 

Mr. WEST. Will the Senator from Connecticut allow me to sug- 
gest an amendment, and then when the amendment is made he can 
still make his point of order? 

Mr, FERRY, of Connecticut. I have no objection to hearing the 
amendment. 

Mr. WEST. The resolution now reads: 

That the Select Committee on the Levees of the Mississippi River be authorized 
to sit during the recess of the Senate, 

I move to add, “at Washington or elsewhere.” 

Mr. ALCORN. That is just the amendment I intended to offer. 

The PRESIDENT pro tempore. If there be no objection, this amend- 
ment will be considered as ingrafted in the resolution. 

Mr. FERRY, of Connecticut. The point of order is still pending, of 
course, 

Mr. ALCORN. I merely rise to suggest that it will be a very strange 
state of things if every other committee that has asked permission 
to sit during vacation can obtain unanimous consent of the Senate 
to sit during vacation, and the Committee upon the Levees is de- 
nied that consent. As to the point of order, I am not sufficiently 
conversant with the rales of order, although I have been in legisla- 
tive bodies for some twenty years, to discover the point that lies in 
this case. I have never before heard it asserted that a legislative 
body had not control of its own committees, and could not authorize 
its committees to sit during vacation. That there is a point in it I 
will admit, from the fact that the objection comes from so high 
a source as the honorable Senator from Connecticut; but I confess 
my inability to discover it. It is on account of my obtuseness, 
doubtless. But I will say that it is strange to me that it can be con- 
sidered legislation when the Senate of the United States simply gives 
authority to one of its committees to make an inquiry during the 
recess of Congress on a question that is presented already before the 
country for its consideration. I know very well that the honorable 
Senator from Connecticut would not make any captious opposition, 
and that his position is, in his own judgment, well taken. 

I understood the Chair to submit the point of order to the Senate. 
I ask the Senate to pass upon the point of order in view of the action 
that has been taken heretofore on this subject. Each and every other 
committee that has asked it has had this permission, and no objection 
has been made; all have had it. The Committee on the Levees of 
the Mississippi come here unanimously asking that this privilege 
shall be accorded to them, and objection is made. 

Mr. FERRY, of Connecticut. This committee is raised by a reso- 
lution of the Senate for the purpose of performing certain duties of a 
legislative character, with instructions to report to the Senate, by 
bill or otherwise, in reference to such legislation. If the committee 
is authorized to sit in the recess, it is for the purposes and to dis- 
charge the duties set forth in the resolution which created the com- 
mittee, and it is therefore as much legislative in its character as if 
the original resolution creating the committee were ingrafted on the 
present resointion and made a part of it. 

Whether it be appropriate and in order to proceed to the considera- 
tion of such business at an executive session of the Senate has been 
twice at the present session decided by the Senate upon the yeas and 
nays adversely to the propriety of such action, and twice decided by 
the President of the Senate without its being submitted to the Sen- 
ate; so that, in reference to the reasons for the point of order, I sim- 
ply place myself upon the four precedents that have been established 
at the present session, and will not go back to the metaphysical prin- 
cipier which underlie the point of order. 

regret that other committees have been permitted to sit during 
the recess, I think this practice is growing altogether too rapidly 
upon us; and the argument which the Senator from Mississippi now 
makes, “Why prevent this committee sitting in the recess when 
you have already allowed half a dozen?” may be asked by the chair- 
man of any committee; and where we are to stop short of having the 
whole twenty-nine committees of the Senate empowered to sit during 
the recess in order that the chairmen may sign the vouchers of the 
clerks monthly, I do not know. Some of these resolutions have passed 
when I was not present; otherwise I should have objected to them. 
In reference to the one which bas just passed, in regard to the trans- 
portation rontes from the interior to the sea-board, so strong an appeal 
was made to my good nature that I could not resist it. But I am so 
sincerely opposed to the object which was set forth in the original 
resolution regarding the levees of the Mississippi River, as also with 
regard to the object of another resolution of this character which is 
upon our table, that I feel that I should come short of doing my duty 


He will now report the one indicated by the Senator from 


1873. 
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unless I now, at the outset, interpose the point of order, and then let 
the Senate act according to its own best judgment. 

Mr. HOWE. I was apprehensive the other day, and I do not know 
but that I dropped a hint of the kind, that if we undertook to be 
learned here on the subject of parliamentary law, we might get into 
difficulty, and I am not surprised at the predicament in which we find 
ourselves: What the Senator from Connecticut has just said is en- 


tirely true. The Senate did by a vote on two occasions declare that | 


it was not in order to move anything here in an executive session 
which tended to legislation. 


There was no resolution of the Senate | 


cited in support of that position. There was the unanimous course of | 


the Government for over ninety years opposed to it. There was at 


least one solemn decision made 0 a former Vice-President of the | 
le 


United States against it. Nevertheless, in spite of the silence of the 
rule, in spite of the aflirmatory action of the Government, the Senate 
did decide upon its own oath that it was ont of order and unparlia- 
mentary to do a thing which had been done for ninety years right 
along. 

Now, the effect of that decision is to enable any one Senator to pre- 
vent the doing of anything which is styled a tendency toward legisla- 
tion. I asked the Senate to allow me to present a petition and refer 
it to a committee. I did not ask that the committee mfght be 
allowed to sit during the recess to consider the question. I was en- 
tirely willing that it should pass out of their consideration when the 
Senate adjourned, Iwasentirely willing to allow it to lie upon your 
table without any reference. But subject after subject since has 
been committed to different committees by the order of the Senate, 
and those committees have been ordered to sit during the recess, or 
allowed to sit during the recess, for the consideration of those sub- 


ects. 

) I understand the question upon which the Senate is now to vote is, 
not whether we shall adopt the resolution moved by the Senator 
from Mississippi, but whether the Senate will consider his resolution. 
I am sorry to say it, but I am so thoroughly convinced that the de- 
cision which the Senate made the other day was in violation of law, 
aud not in accordance with parliamentary law, that I shall have 
still to vote—I sup that is permitted to me—to receive this res- 
olution. Whether I shall vote to pes the resolution is an Snia 
different question. But I really think, Mr. President—I say it wi 
all the deference in the world—the sooner we return to the old ways 
of the Senate, the sooner we shall be relieved from this difficulty, 
and the sooner the Senate will be once more unshackled, 

Mr. CHANDLER. I offered a resolution the other day directing 
the Committee on Commerce to make certain investigations during 
the recess. I believed then, and believe now, that I was doing it in 
the interest of economy ; but the fact that so many committees have 
already been authorized and instructed to sit during the recess has 
persuaded me that I ought not to press my resolution. Each and 
every one of these committees is attended with a t deal of ex- 

ense. I have served on special committees for six years since I 
have been in this body, committees authorized to sit during the 
recess, and I know the expense is very great. Besides, I think for 
the last two years we have had a committee investigating this very 
question. It is a very large question; I suppose involving from one 
to two thousand million dollars. 

Mr. WEST. -The levee question? 

Mr. CHANDLER. Yes, sir. 

Mr. WEST. I will discount you that at fifty millions. 

Mr. CHANDLER. I do not eat the amount, nor does anybody 
else; but we have had a committee investigating the subject for the 
Jast two years, and 8 have made no report. Besides, I am not 
quite prepared to vote that itis right or proper or just for this Gov- 
ernment to take charge of the levees of the Mississippi River. I have 
never seen an estimate of the cost of those levees, and I doubt if an 
accurate estimate has ever been made, and I doubt if we would know 
quite as much after this committee has spent all summer in an in- 
vestigation as we do now. We shall finally have to send a board of 
engineers to make a thorough investigation, and report before we 
shall know anything of the subject, and if this or any other, or all 
others of the committees of this body, go and examine the levees 
of the Mississippi River, and come here and report, we shall all know 
a little less than we know now, although we really know nothing 
now. 

Mr. WEST. In order to relieve the mind of the Senator from Mich- 
igan, who has got the figures up to some two thousand million dol- 
lars in regard to this expenditure, I will state to him that the esti- 
mate of the Engineer Department for the expenditures upon the 
levees is $36,000,000. 

Mr. CHANDLER. That is not for the spi Sri of the whole, if 
the Senator will allow me to say so. I had this subject under the 
charge of my committee for four or five years before the special com- 
mittee on the levees was authorized to act. 

Mr. WEST. It is no evidence in the world that the Senator from 
‘Michigan has investigated the subject that he has had it in the charge 
of his committee. That committee is notorions for pigeon-holing 
Lop that the committee is unfavorable to. [Laughter. ] 

I desire simply to say that the proposition for this committee to sit 
during the recess is with the object of ascertaining whether it is at 
all desirable for the Government of the United States to embark in 
the enterprise, and, although I will say to the Senator and to the 
Senate frankly that I am in favor of the Government so doing, yet, 


if upon such information as may be elicited through the operations 
of the committee during the summer I shall become convinced that 
it would be against the interest of the Government, I shall be quite 
as willing and quite as ready to report against it as I now feel in 


| fayor of it. The object of this committee is to obtain information, 
| simply. As to the expense, I am advised by the chairman that it will 


probably not exceed fifteen hundred or two thousand dollars. What 
we want to do (at least that was my object in offering the original 
resolution) is to go into that country with the authoritative capacity 
of a committee authorized to investigate the subject, and to lay the 
information so derived in’ that capacity before the Senate, that we 
can form a judgment, and the Senate can form a judgment, of the 
advisability of embarking in the enterprise. That is all that the com- 
mittee desire. We want to go there in the interest of those lev: 
we want to go there in the interest of the Government of the Uni 
States, to ascertain whether it is desirable that the Government should 
in any wer engage in the maintenance or construction of those levees; 
that is all, 

Mr. CLAYTON. Mr. President, in my opinion, if it is not proper 
for the special committee which has been raised on the subject of the 
levees of the Mississippi River to inquire thoroughly into that sub- 
ject in the manner proposed, the committee ought to be discharged. 
It is very certain that the committee cannot get the necessary informa- 
tion here. The Government has already made a thorough examination 
of this question through its EngineerDepartment. The estimates fur- 
nished by General Humphreys cover all the territory subject to inunda- 
tion, from Cape Girardeau to the mouth of the Mississippi River, and 
from the highlands of Memphis to the mouth of the ey, 22 on both 
sides. The examination is exhaustive and complete, and if Senators 
will read that report they will get a great deal of information that I 
apprehend many of them do not now possess. After an exhaustive 
and complete examination, ranning through years, the reports were 
thatit will take about thirty-six millions of dollars; and that, too 
based upon the most liberal estimates of putting the levees above all 
possible future overflow, raising them ten feet in many localities above 
what they are now. I think if there is any one subject that ought 
to have a thorough and complete investigation, it is this question of 
the levees, npon which so little is known. 

Mr. CHANDLER. While I have great confidence in the committee 
that propose to investigate this subject, I should not like to vote a 
very large amount of money on their report. I have the same con- 
fidence in them that I have in myself, and no more; and after I had 
made a thorough investigation of this subject, I should not know any- 
thing about it. 

Mr. WEST. That is not any compliment at all. 

Mr. CHANDLER. If we want information on this subject, we have 
just one tto to do, and that is to send a board of competent engi- 
neers there; let the War Department detail a board of competent en- 
pares tọ go and examine the levees and report, and then we shall 

ave some information before us on which we can act. Senators talk 
about the estimates of the engineers for building these works. Those 
estimates do not claim to be perfect; those estimates were made some 
years ago. But they are not estimates for building the works; they 
are estimates for the perpetual re tion and preservation of the 
works. I do not mean that it would cost a thousand million dollars 
to do the present work; but I mean that if the Government takes 
charge of the levees and undertakes to build, repair, and take penper 
ual care of them, a thousand million dollars will not pay the final 
cost. 

Now, sir, as I said before, we have had this self-same committee the 
Inst two years investigating this subject during the recess, and not 
one single line have they reported to this body in reference to their 
observations or investigations, so far as I know. 

Mr. ALCORN. Iam sure tiat the committee ought to stand exon- 
erated from the charge that this resolution is sought for no higher 
farce or aim than that of simply certifying to the pay of a sake 

do trast that the committee may stand without any suggestion upon 
my part exonerating them from that charge. 

The honorable Senator from Michigan has given a very good reason 
why the Senate should not grant leave to the Committee on Com- 
merce to sit during vacation, because the Senator declares that after 
he had investigated a subject he would simply know nothing in the 
world about it. But I claim that the Senator has, perhaps, done him- 
self injustice in a remark so broad as the one which has fallen from 
his lips, and I would have more confidence in him than he manifests 
in himself; for I think great consideration and great interest would 
be felt in any report that should come from him on that or any 
other subject. 

But there is one charge that the honorable Senator makes against 
the Committee on Levees that I feel should be replied to, for it has 
some point in it. It is true that the Committee on Levees had per- 
mission to sit during the last vacation of Congress, a permission that 
was given by the Senate; but I hold that the Committee on Levees 
as now organized is not responsible for the failure to discharge any 
duty there. It is known to the Senate that the honorable chairman 
of that committee in the recess of Congress became a candidate in a 
heated contest in Louisiana, and that it was impossible for him to 
give the time that was necessary to this public enterprise on account 
of the canvass that was going on in his own State, in which he was 
taking so prominent a part. This committee is not chargeable for 


that dereliction. The committee now organized by the Senate isone 
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that manifests a disposition to discharge its duty, to present this 
uestion before the country in a way that will elicit information, and 
that will enable the Senate to pass judgment upon it. 

If now i: e determined that no action on the part of the Govern- 
ment of the United States should be had in aid of the levees, why 
continue the committee at all? It would be an economy rather than 
a waste of money, for, under the resolution, the committee will only 
have its expenses paid, and I apprehend that there will be no Senator 
ready to go into any investigation simply that he may obtain from the 
Government his expenses while he is at work. The inducement is not 
sufficient for that. Let the committee g and make a report, and if 
there is nothing in that report which addresses itself to the judgment 
of the nation, let the committee be discharged, and there will be 
economy in that. 3 

Why continue the committee year after year if nothing is to be 
done? If the judgment of the country is against it, why not discharge 
the committee and let us be done with it? We will not complain of 
that. The men who are upon that committee desire not to be here 
simply that they may be held to be members of a committee. If they 
can perform no service to the Government, they stand ready to be dis- 
charged from the trust that has been given to them. 

Now, I do hope that the Senate will permit the committee to sit, 
and, if we fail to report information valuable to the Senate, that it 
may make up its judgment on the question, we shall be held before the 
country to have failed in the discharge of public duty. It is for this 
purpose, for the purpose of obtaining light, for the purpose of acquir- 
ing information that the resolution is presented. 

ow, sir, how wanting in information is the Senate upon this ques- 
tion, when an honorable Senator who has had this matter in charge, 
as he says in times past, rises in his place here and suggests that a 
board of engineer officers be detailed for the purpose of examining 
this matter. Why, sir, the fact is known that the Government once 
sent a board of engineers to examine the levees; that they had the 
matter for a long time in ch „aud that a most interesting and 
valuable work was the result of General Humphreys's investigation. 
He estimated, computing the cost of the levees in all their complete- 
ness, in all their fullness of proportion, at thirty-six million dollars; 
and that engineer, too, gave to the Government reasons why it should 
look after these levees. It is to bring the subject before the Senate 
in such a form that it can be considered understandingly, that we 
desire permission to sit. If it is denied us, we shall not complain. 
I will say, at the suggestion of my friend from Arkansas, [Mr. CLAY- 
TON, I that if in the course of the investigation we find that it is neces- 
sary that a further and additional investigation be had on the pars 
of the War Department, the committee can make known that fact, 
and that examination can go forward. 

The PRESIDENT pro t The question is on the point of order 
made by the Senator from Connecticut. 

Mr, FERRY, of Connecticut. I ask for the yeas and nays. 

The yeas and nays were ordered. 

Mr. HONY. I do not participate in the apprehensions which 
Senators have of committees sitting in the recess; on the contrary, 
I think the more committees sit in the recess, to prepare business for 
us when we meet, the better it will be for the country. But on the 
point of order, I shall be bound to sustain it. Ithink the point of 
order is well taken, according to our previous decisions. 

Mr. THURMAN. I wish to know whether I understand the point 
of order, It was submitted before I came into the Senate this morn- 
ing. Do I understand that it is that this relates to legislative busi- 


ness ? 
The PRESIDENT pro cop ihe That is the point of order, 
is qu 


Mr. HOWE. Lask how t estion is submitted. 

The PRESIDENT pro tem The Senator from Connecticut raises 
the point of order against the consideration of this resolution, that it 
looks to legislative business, and is therefore improper in this execu- 


tive session of the Senate. The Chair submits the point of order to 
the Senate. Senators who will sustain the point of order will, as your 
names are called, answer “‘yea;” those opposed will answer “nay.” 

Mr. ANTHONY. I understand that point has been decided by the 
Vice-President in similar cases. 

Mr. WEST. On a different resolution entirely. 

Mr. ANTHONY. But similar in principle. 

Mr, SHERMAN. The Chair states the question in rather a differ- 
ent form from that usually put, which tends te embarrass some of us. 
The usual form is, “Shall the resolution be received?’ That is the 
form in which it was submitted before. The Chair proposes to put 
the question in such a way that a negative vote will receive the res- 
olution. 

The PRESIDENT pro tempore. The Chair will remark to the Senator 
from Ohio that, if the Chair had ruled upon the point of order and an 
uppeal had been taken, then, of course, the affirmative of the question 
would be, “Shall the decision stand!“ which would in substance be, 
“Shall the resolution be rejected?” In this case the Chair submits 
the question to the Senate; and it seems to him the proper form of 
the question is, “Shall the point of order be sustained?” That is 

3 30 ‘eit Chair would have to rule; the Senate rules it in place of 
the Chair. 

Mr. SHERMAN. We all understand how to vote, of course; but 
the usual form in which such a question is submitted by the Vice-Presi- 
dent is, Shall the resolution be received ?” 

The PRESIDENT pro tempore. The Chair will put it in that form, 
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if it is desired. Senators in favor of receiving the resolution will say 
„Jen,“ and those opposed, “ nay.” 

Mr. THURMAN. I concur with what was said by the Senator from 
Rhode Island as to the advantage of committees sitting during the 
recess ; and if some members of the Senate are willing to perform 
that labor which is not performed by other members who are not on 
the particular committee to sit during the they are entitled 
to our thanks. If Congress were in session, and this were about the 
end of a session of Congress, I should most cheerfully vote to give 
this committee power to sit in the vacation; but Congress is not in 
session, and I cannot but think the point of order is well taken. I 
shall, therefore, vote against receiving the resolution. 

Mr, FRELINGHUYSEN. Mr. President, this resolution looks to 


Ty rere: ; but it does not look to legislation at this session at all; 
it looks to legislation at the next session, when we shall be perfectly 
competent to legislate. Now, I understand that when the Senate es- 


tablished a precedent, the other day, it was under very different cir- 
cumstances, Petitions were effered here and they were not accepted, 
because they contemplated legislation which must necessarily, if it 
was contemplated at all, be at this session, because the committees to 
which these petitions would be referred all fall before another session. 
Bat now this very resolution continues the committee; it looks to 
legislation when it is competent for us to perform it. It seems to me 
that it must be in order for us to authorize our committees to gather 


information during this recess. 
Mr. FERRY, of Michigan. I should coincide with the views ex- 
pressed by the Senator from New Jersey were the question up as an 


but if my recollection serves me—aud the 
Chair will correct me if I do not state the matter as it occurred—the 
colleague of the present occupant of the chair presented petitions here 
for some object, and the Chair ruled them out of order. The question 
was taken to the Senate, either by appeal or otherwise, and the Sen- 
ate sustained the Chair in his decision. While, as an original propo- 
sition, I should be in favor of anything that looked toward informa- 
tion or facilitating legislation hereafter when we shall be together 
as a Congress, yet, under the sy ap the Chair, and the precedent 


original one at this time j 


established by the Senate, I shall compelled to vote against re- 
ceiying this resolution. 
Mr. INGHUYSEN. The precedent to which my friend alludes 


was on receiving petitions to go to committees which must necessa- 
rily expire with i 


session, That was the precedent, and this is 
not that ease. 


Mr. HOWE. Is not my friend from New Jersey a little mistaken in 
saying that the Committee on Foreign Relations, for instance, must 
expire? After the petitions which I had the honor to offer to the 
Serate had been referred to that committee, if the Senate thought 
it of sufficient importance by a separate motion to authorize that 
committee to sit during the recess, would it not have been competent 
for the Senate to make that order 

Mr. FRELINGHUYSEN. I certainly think it would; and if my 
friend had accompanied the offer of his petition with a resolution that 
the committee should sit to entertain that petition, I should have 
voted it to be in order. This resolution does that. 

Mr. HOWE. I do not feel so much mortified as I sbould if I had 
not confessed my utter inability to understand the sublime mystery 
of parliamentary law when I first raised this question. 

Mr. FERRY, of Connecticut. Let me explain. 

Mr. HOWE. Les, sir. My friend from Connecticut volunteers to 
explain it, and he will lay me under obligations if he does so. 

. FERRY, of Connecticut. I think I can make it perfectly clear 
what underlies this point of order. The Constitution confers upon 
Congress, upon Congress alone, all legislative power. We are not 
Congress; we cannot exercise any legislative power; and, therefore, 
these resolutions are out of order. 

Mr. WEST. Mr. President, are there not some powers of inquiry 
that Senators may exercise during the recess of Con, Does the 
Senator from Connecticut intend to shut himself up in a shell like a 
tortoise and not consider legislative questions or governmental ques- 
tions during the recess of Congress? What we want is to inves- 
tigate and inquire and lay before Congress at its next session such 
information as may be desirable to it; and I must confess my admi- 
ration of the complacency of the Senator from Michigan, and also the 
Senator from Rhode Island, who obtained the consent of the Senate 
a few days ago for the consideration of measures of somewhat equiv- 
alent character to this. 

Mr. ANTHONY. I? 

Mr. WEST. Yes, sir; the Senator from Rhode Island introduced 
legislation here, absolute legislation by the Senate on the question of 
the printing of the agricultural report. When there was evidence 
before the Senate that the law was inadequate to the printing of 
that report, he induced the Senate to perfect that law to an extent 
that would enable the agricultural report to be printed; but to this 
resolution he takes exception, because it has in view legislation. 

Mr. ANTHONY. The Senator is entirely mistaken. The Chair 


having ruled that the resolution which I offered to print the icul- 
tural report was not in order, because it was legislation, I then 
draughted a resolution that the Commissioner be ted to make 


a report to the Senate, which nobody denies his right to do, and 
nobody can deny the right of the Senate to print that report, 
although it can only print the usual number. 

Mr. WEST. Nobody denies the right of the Commissioner of Agri- 
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culture to make that report, because the Senate authorized it; but 
the Senator from Rhode Island explicitly stated that the law was 
inadequate for the object which he contemplated ; that it was desir- 
able to have the agricultural report printed; and he asked the 
authority of the Senate, which was legislation itself, that the agri- 
cultural report should be printed, and the Senate conceded it, 

Now there is no legislation contemplated in this resolution. It is 
simply a resolution authorizing this committee to elicit information, 
upon which it is possible that legislation may be based; or it is pos- 
sible also that no legislation will be based on it; and it is also i- 
ble that the committee may make a negative report. What is de- 
sired by this committee, as I understand, and what was desired by 
myself in offering the original resolution, was simply that the com- 
mittee might have such authority in going into that region of coun- 
try to investigate this subject as to enable them to obtain informa- 
tion which they could not do in their individual capacity. It looks 
to no legislation whatever ; it looks to simply forming a conclusion 
that we can lay before the Senate for its action ; and, for my part, I 
cannot conceive that it has any reference to legislation at all. It is 
for the purpose of eliciting information, and I would not stickle upon 
it. I think the gentlemen of the committee can go down there and 
look into the subject, but we would like to have the authority, when 
we come before the persons most concerned, to say “ We are author- 
ized by the Senate of the United States to solicit this information.” 
For my part I can assure the Senate that I am not committed to the 
project. If upon calm deliberation and investigation I come to the con- 
clusion that it would be adverse to the interests of the Government 
to propose it, I shall vote against it and shall be inclined so to report. 
What we want is the information and nothing more. 

Mr. HOWE. Mr. President, Iam profoundly grateful to my friend 
from Connecticut, for the gallant effort to eap ain the difficulty in 
which I found myself, and to expound the whole law underlying the 
recent resolution of the Senate of the United States. Still, I am 
obliged to confess that I do not see the thing quite so clear as I would 
be glad to. 

Mr. FERRY, of Connecticut. That is not my fault. 

Mr. HOWE. The Senator says very correctly, that is not his fault. 
No, sir; that is not his fault. If it could be made clear, the Senator 
from Connecticut would make it clear. It is the fault of the subject, 
and not the fault of the Senator from Connecticut. 

His explanation consists of two propositions of law and a deduc- 
tion. Oneof the propositions is that all legislative authority is vested 
in the Con of the United States. Now, I think I comprehended 
that in a dull way before it was stated. The second was that this 
is the Senate, and not the Con Well, I bad a suspicion of that 
fact; I raise no issue on that point. But his deduction was that, there- 
fore, we could not do anything which tended to legislation. That is 
a statement of fact, and I oppose to that statement the action of this 
Senate from the time it was founded to this day, with the excep- 
tion of the two petitions which I offered the other day and which 
were rejected, and with the exception of the resolution which is 
moved by the Senator from Mississippi, which is gibbeted on the pre- 
cedent set the other day. 

I think, notwithstanding this is the Senate and not the Congress, 
we can take a step toward legislation, and I prove it as the justice 

roved his authority to try an action of ejectment by saying he had 
just done it; [say we can do it because we have done it a million 
times. 

Mr. ANTHONY. Well, Mr. President, I say so too. I have changed 
my mind on this question. We have authorized two committees to 
sit Sog eae recess ; and why should we not authorize the third? 

Mr. CONKLING. Which two are they? 

Mr. ANTHONY. The Committee on the Revision of the Laws is 
one, as the Senator from New York is probably aware. We have au- 
thorized it to sit in New York. The Committee on Privileges and 
Elections is another, which we have authorized to sit in the recess, 
and sit elsewhere than in Washington. 

Mr. HOWE. Does my friend from Rhode Island mean to say that 
the Senator from New York is aware that the Committee on the Re- 
vision of the Laws has been authorized to sit during the recess? 

Mr. ANTHONY. I suppose he is aware of it. It was done on his 
motion, I think. 

Mr. HOWE. But the Senator from New York is decidedly opposed 
to taking any step tending to legislation, if he can be believed, and I 
believe him. 

Mr. ANTHONY. But, Mr. President, unless this vote can be taken 
without any further debate, I shall call for the regular order. It is 
ten minutes past the morning hour. 

Mr. ALCORN. I hope the Senator will allow the vote to be taken. 

Mr. ANTHONY. If the vote can betaken, I will; otherwise we had 
better postpone it until the regular order is disposed of. 

Mr, ALCORN. We have no more to say over here. 

Mr. CONKLING. I was afraid I should lose the opportunity, as the 
present occupant of the chair said the other day, of associating my 
name with this debate; but the Senator from Rhode Island has re- 
lieved me by an allusion to the Committee on the Revision of the 
Laws, and therefore I wish to remind him that the committee, al- 
though in form authorized to sit, was not so authorized in any sense 
applicable to this question. 

he two Houses of Con 
enacted a law which the 


on the last day of the last session 
resident has signed, which law requires 


the Committee on the Revision of the Laws to perform certain acts 
during the recess, or rather certain acts at dates fixed, which dates 
are during the recess, beginning on the 4th of May, for example. It 
is quite doubtful whether any license of the Senate, after that law, 
was necessary to enable the committee to perform that duty; but for 
abundant caution, that everybody might understand it, a resolution 
was offered giving it leave to sit. Then a suggestion being made by 
a member of the corresponding committee on the part of the House, 
authorized by this law to act with the committee on the part of the 
Senate, that, withont some special leave, we might be required to 
sit here, which would be a bad economy of time 5 5 money if a nearer 
place could be found, a resolution was offered in the ordinary form, 
authorizing the committee to hold the session anthorized by law 
either here or at a nearer point. So the Senate will see that that 
cannot be a precedent in the case which we are now discussing. 

One other word, Mr. President. The Senator from Ohio [Mr. SHER- 
MAN] induced the Chair to consent to submit to the Senate the ques- 
tion, shall this resolution be received? If the purpose of the honorable 
Senator was to mingle with this question a certain persuasive element 
growing out of what may be deemed the merits of the resolution, I 
think that was a very successful and a yery ingenious movement 
executed by him. If, however, the purpose of the Chair and of the 
Senator is to submit to the Senate and decide a question of order 
merely, which question arises behind the rules and upon the Consti- 
tution of the United States, I respectfully submit that the true ques- 
tion is as the Chair originally propounded it, namely, is this question 
of order well taken or ill taken? That is a clear-cut question inde- 
pendent of the merits of this resolution; and I humbly conceive that 
the Senate would be more likely to vote upon the question of order 
alone if stated in that form than in the other, 

Now, before I sit down, I wish to congratulate my honorable friend 
from Connecticut on the fact that he has reached a case where he pre- 
fers the Constitution of the United States to a particular object to be 
attained in a particular way. That is an advance on his part; a 
progres, what is now called a progression, upon which, as his friend, 

beg to tender him my congratulations. 

Mr. ANTHONY. Mr. President, here is a resolution we passed, I 
believe, this morning : 

Resoiwod, That the Select Committee on Tra 


tion Rontes to the Sea-board 
be authorized to sit at such places as they may i 


during the recess. 


Mr. CONKLING. That is one committee. I was speaking of the 
Committee on the Revision of the Laws. 

Mr. ANTHONY. And by this resolution we authorized that com- 
mittee “to investigate and report upon the subject of transportation 
between the interior and the sea-board; that they have power to em- 
ploy a clerk and stenographer, and to send for persons and papers; 
and-that the expenses attending such investigation be paid out of the 
contingent fund of the Senate upon vouchers approved by the chair- 
man of said committee.” 

The PRESIDENT pe tempore. The Chair will inform the Senator 
from Rhode Island that when that resolution was considered the point 
of order was made upon it, but the Senator from Vermont [Mr. Mon- 
RILL] appealed to the Senate for unanimous consent, and it was 
granted, that the resolution might be considered and passed. 

Mr. ANTHONY. The Senate cannot by unanimous consent do any- 
thing that it has not the power todo. The objection to this is that 
the Senate has not the power to doit. We cannot alter a law b; 
unanimous consent. It is not our own rule that we are charged wit 
violating, but a law of Congress. 

Mr. ALCORN. I understood the honorable Senator from New York 
to say that this was a question of the Constitution of the United 
States. Lask whether the resolution just read was not a violation of 
the Constitution, and whether, by common consent, we ean abolish 
that instrument ? 

Mr. CRAGIN. When this resolution is declared to be in order, if 
it shall be, will it be in order then to move an amendment to it? 

The PRESIDENT pro tempore. It will be. 

Mr. CRAGIN. It eccurs to me that it would be more satisfactory 
to provide that all the committees of the Senate have leave to sit dur- 
ing the recess, in Washington or elsewhere. [Laughter.] I think 
that would be entirely satisfactory, and I presume there would be no 
objection to it. [Laughter.] 

Mr. MORRILL, of Maine. I am opposed, as a general proposition, 
to all these, as they are sometimes called, roving committees. My own 
experience and observation convince me that they are never useful. 
I do not remember a single instance where it has turned ont that 
one of these committees has really aided legislation at all or even 
been the foundation for legislation. I remember that three years 
ago the subject of commerce was confided to a special committee, and 
they spent a great deal of pains, took a great deal of testimony, and 
after all it turned out that all the information they had was within 
the reach of the legitimate standing committees of either body, and it 
issonow. Take this proposition in regard to the levees of the Mis- 
sissippi, which I do not now rise to oppose, that has been examined, 
examined thoroughly, examined exhaustively by one of your stand- 
ing committees within the last half dozen years, and I think within 
the last three years. 

It so turns ont that we have the information, if we could only lay 
our hands upon it, in regard to any of these subjects, and the stand- 
ing committees may avail themselves of it, and may report to either 
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branch of Congress anything and everything that may be expected to 
be obtained from these roving committees, 

Take this very question of the levees. We have a most exhaustive 
report on that matter, covering the whole subject of levees—a most 
ania and most interesting report from the Engineer Department. 

Of course, then, nothing is to be gathered in that light by this com- 
mittee. Then historically there is nothing to be le tak What is 
this committee to do? To go upon the spot? Are they to take testi- 
mony? How? Upon what subject? How are they to enlighten us? 
What facts are they to gather that are not accessible? 

Mr. WEST. They are not authorized to take testimony. 

Mr. MORRILL, of Maine, Then what is to happen? Is not this 
simply to be a tour of observation? That may be very pleasant, but 
is it to amount to anything? That is the real question. If it is not, 
then it is 8 1 derogatory, I will not say to the character of the 
Senate, but to the legitimate business of the Senate, that which be- 
longs to the standing committees. This very subject has been before 
my honorable friend, the chairman of the Committee on Finance, I 
think, within a very few years. So that upon this very subject it 
will be found that within the reach of the standing committees of this 
body, to which this subject would appropriately go, you have all the 
information that I can conceive is obtainable on the subject. 

I am inquired of whether the Ku-Klux committee was not, on the 
whole, of some consequence. Of course, that is another affair. I am, 
as a general proposition, opposed to the whole thing. My honorable 
friend from Minnesota, [Mr. Wrxvom,] with commendable zeal, has 
spoken this morning of the great good he hopes to derive from an in- 
vestigation into the subject of intercommunication—getting better 
facilities for transportation from the interior to the sea-board. That 
is an old subject. It isa very old subject. It dates back as far as 
1825 when Congress raised a commission very like this, to see what 
could be done for internal improvements. I have with great interest 
in former times examined that subject, and it is perfectly amazing to 
see what was the result of that commission; to see how little they 
comprehended the condition of things. They made a report, which 
they thought then was very comprehensive, for a system of internal 
improvements ; but never was the first thing done with it. What 
has been done since by the people of the States, acting in their own 
right, and of their own industry, and of their own energies, in the way 
of giving us a system of internal improvements—railways, canals, 
and the like—dwarfs that whole scheme, and shows how utterly in- 
e it was. : 

did not object ; Igave my consent with the rest of the Senate that 
that resolution should be offered. There is unquestionably a feeling 
in the community that something ought to be done, and it ought to 
bedone upon the great water-lines of the country, toward facilitating 
transportation from the interior to the sea-board. lam willing that 
that should be tried; but, after all, it will result, so far as the exami- 
nations are concerned, in what? Just in reporting to us now, in a 
most convenient form undoubtedly, what the standing committees of 
this body would find accessible at their hands if they would only 
reach out and look for it. 

So, Mr. President, thongh I do not rise to object to this proposition 
at all, I predict we shall have no good from it. In the nature of the 
case it will beso. But I think the Senate ought to come to the con- 
clusion that whatever is proper to be done is best attainable by and 
through their stauding committees. That is my belief and that is my 
experience, so far as I have had any on this subject. 

r. FERRY, of Connecticut. Mr. President, having taken this point 
of order, I desire that it shall be presented to the Senate as a point 
of order and in the orderly mode. I think the only question which 
the Senate has to decide is whether the Senate will sustain the point 
of order, and not whether the Senate will receive this resolution. I 
ask the Chair to pa; the question according to parliamentary order. 

The PRESIDENT pro Ean The Chair, asa matterof self-defense, 
will state the attitude of the question, which seems to be now the 
greatest difficulty in the case. The resolution being offered, the Sen- 
ator from Connecticut raised the point of order. The point of order, 
and nothing else, was to be decided by the Chair. The Chair, for 
obvious reasons, chose to submit the question to the Senate, and the 
question before the Senate was, „Shall the point of order be sustained 
or overruled?” In analogy to the ruling of all courts when a question 
is put toa witness and an objection is made, the question is, “ Shall 
the objection be sustained?” And if two judges‘of a circuit court of 
the United States disagree upon that question, the objection falls, 
because it requires an affirmative decision to sustain the objection. 
The Chair, therefore, put the question in that form. The Senator 
from Ohio objected to that and said it was not according to the usual 
form of submitting sach a question in the Senate, and he desired it to 
be put in the other form. The Chair then stated his view of it briefly, 
and stated that if the Senate desired the question to be put in the 
other form, he would so put it, and, pausing for a reply, heard no 
response, and put the question in that form. The Chair having 
reversed himself once, and having proceeded on what he understood 
to be the direction of the Senate, and put the question in that form, 
will now adhere to that, and put the question in that form. Senators 
who will receive this resolution and overrule the point of order will, 
as yous names are called, answer “yea;” those who are opposed 
will answer “nay.” 

Mr. SAULSBURY. Let the resolution be read, 

The resolution was read. 


|| tion * 


Mr. CASSERLY. For the information of several on this side, 
including myself, I ask for the distinct shape of the question as we 
now have to vote upon it. [Laughter.] 

The PRESIDENT pro tempore. The Chair will make another 
attempt to explain it. [Laughter.] This resolution being offered, 
the Senator from Connecticut raised the point of order that it 
looked to legislative business, and could not be received at this ex- 
ecutive session. The Chair, instead of ruling upon the question of 
order, submitted it to the Senate in this form: “Shall the point of 
order be sustained?” The Senator from Ohio objected to that form of 
the question, and claimed that it should be put in the other form: 
„Will the Senate receive the resolution?” Of course, that involves 
the same question, only it is putin the other form. The Chair stated 
that if it was the desire of the Senate the question would be put in 
that form, and, pausing, heard no objection, and put the question in 
that form. The question now is, “Shall the point of order made by 
the Senator from Connecticut be overruled and the resolution re- 
ceived or not?’ The roll-call will proceed. 

The question being taken by yeas and nays, resulted—yeas 25, nays 
19; as follows: 

YEAS—Messrs. Alcorn, Allison, Anthony, Bogy, erly, 1 A 
Dennis, Frelinghuysen, Goldthwaite, Gni, Hite sock Tote. Or Capet, 
ton, Norwood, Patterson, Robertson, Sargent, Schurz, Scott, Stevenson, Stewart, 
MAIS Menne Bonden Buckingham, C. nter, Chandler, Conkling, C: 

u ; 5 ; T, n n, 
Fenton, Ferry of Connecticut, Ferry of ‘Michigan, Gilbert, ‘Hamilton 67 Tess 
Melly, Logan, Mitchell, Morrill of Vermont, Oglesby, Saulsbury, Thurman, an 

ABSENT —XMesars. Ames, Bayard, Boreman, Brownlow, Cameron, Conover, 
Davis, Dorsey, Edmun Flanagan, Hamilton of M land, Hamlin, Ingalls, 
Johnston, Jones, Lewis, McCreery, Morrill of Maine, tt, Ramsey, Ransom, 
Sherman, Spencer, Sprague, Stockton, Sumner, Tipton, and Wadleigh—2s. 

The PRESIDENT pro tempore. The point of order made by the 
Senator from Connecticut is overruled, and the resolntion is before 
the Senate. The question is, “ Will the Senate agree to the resolu- 


The resolution was agreed to. 


COMMITTEE ON TRANSPORTATION ROUTES. 


Mr. STEWART. At the suggestion of several Senators, and with 
the approval of the chairman of the Committee on Transportation 
Routes to the Sea-board, I move that the committee be increased by 
the addition of two members. 

Mr. SHERMAN. Before anything further is done I should like to 
have the matter pending disposed of—the unfinished business of yes- 
terday, in regard to the publication of the statement of Mr. Patterson. 

The PRESIDENT pro tempore. The motion of the Senator from 
Nevada is in the nature of a resolution, which is in order unless the 
regular order is called for. 

. SHERMAN. I call for the regular order. 


EX-SENATOR PATTERSON, OF NEW HAMPSHIRE. 


The PRESIDENT pro tempore. The regular order is the resolution 
of the Senator from Rhode Island, [Mr. ANrHony,] on which the 
Senator from Ohio [Mr. Sermax] is entitled to the floor. 

Mr. MORRILL, of Maine. I ask that the resolution be read. 

The chief clerk read as follows: 


Whereas at the last session of the Senate a resolution was reported, from the 
select committee on evidence, N certain members of the Senate, “ That 
James W. Patterson be, and he is hereby, expelled from his seat as a member of 
the Senate; and whereas it was manifestly impossible ſo consider this resolution 
at that session without serious detriment to the public business; and whereas it is 
very questionable if it be competent for the Senate to consider the same after Mr. 
Patterson has ceased to be a member of the body: Therefore, 

Resolved, That the failure of the Senate to take the resolution into consideration 
is not to be interpreted as evidence of the approval or disapproval of the same, 

Resolved Furthar, That Mr. Patterson have leave to file a statement which shall 
be published in the CONGRESSIONAL RECORD. 


Mr. MORRILL, of Maine. I move to amend by striking out all after 
the first word, “ resolved,” and inserting: 

That thd pamphlet entitled “Observations on the ee of the Committee of 
the Senate of the United States respecting the Credit Mobilier of America," sub- 


mitted by Mr. Patterson, be received, filed, and printed with the report of said 
committee, 


Mr. SHERMAN. I have no desire to debate this proposition. My 
ition yesterday was merely for the purpose of securing what I be- 
ieved to be the right of the former Senator from New Hampshire to 
have his views spread in some way upon the public documents, so that 
the accusation against him may go with whatever he says in self-de- 
fense. If this resolution can be adopted without debate, I have no 
desire to hold the floor. 

Mr. ANTHONY. The amendment is perfectly satisfactory to me, 
and if it is in my power I will accept it. : 

Mr. SHERMAN. This resolution, as amended, I understand will 
allow Mr. Patterson’s observations to go with the accusation, to 
be bound with it, so that wherever that goes it goes. 

The PRESIDENT pro tempore. The Senator from Rhode Island ac- 
cepts the amendment of the Senator from Maine. The question is, 
„Shall the resolution as amended pass ?” 

Mr. BOREMAN. Is that amendment in lien of both resolations? 
The question is on 


The PRESIDENT pro tempore. In lieu of all. 
the resolution as amended. 
The resolution, as amended, was agreed to. 
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ADJOURNMENT SINE DIE. 


Mr. ANTHONY. I offer the following resolution: 


Resolved, That at four o’élock this day the President of the Senate do declare 
the Senate adjourned without day. 


The resolution was considered by unanimous consent and agreed to. 
NOTIFICATION TO THE PRESIDENT. 


Mr. ANTHONY. I offer the following resolution: 


Resolved, That a committee of three Senators be appointed to wait upon the 
President and inform him that, unless he may have some further communication 
to hs ren the Senate is ready to close its present session by an adjournment with- 
out day. 


The resolution was agreed to. 

By unanimous consent, the Chair was authorized to appoint the 
committee; and the President pro tempore appointed Messrs. ANTHONY, 
MORTON, and CassERLY. 


COMMITTEE SERVICE. 


Mr. STEWART. I now renew my motion, that two additional mem- 
bers be added to the Select Committee on Transportation Routes to 
the Sea-board. 

The motion was agreed to. 

By unanimous consent, the members were authorized to be 3 
by the Chair; and the President pro tempore appointed Mr. MITCHELL 
and Mr. Davis as additional members of the Select Committee on 
Transportation Routes to the Sea-board. 


EXECUTIVE SESSION. 


Mr. SHERMAN. Imove that the Senate proceed to the considera- 
tion of executive business. 

The motion was agreed to; and the Senate proceeded to the con- 
sideration of executive business. 

After one hour and forty-five minutes spent in executive session, 
the doors were re-opened. 


COMMITTEE ON PUBLIC BUILDINGS AND GROUNDS. 


Mr. MORRILL, of Vermont. By a rule of the Senate the rooms 
in this wing of the building are under the charge of the Committee 
on Public Buildings and Grounds. It is found to be necessary to 


make some re-assignments of the rooms. I move, therefore, that the 
Committee on Public Buildings and Grounds have leave to sit during 
the recess of the Senate. 

The motion was agreed to. 


PAPERS WITHDRAWN. 


On motion of Mr. CLAYTON, it was 

Ordered, That Antoine Pelletier have leave to withdraw his d 
from the files of ho. — i ib cers hes 1 n, 

On motion of Mr. CLAYTON, it was 


Ordered, That Wildey Lodge, I. O. O. F., have leave to withdraw its petition 
and papers from the files of the Senate. 


CLOSE OF THE SESSION. 


Mr. ANTHONY. The committee appointed to wait on the Presi- 
dent of the United States, and inform him that, unless he have some 
further communication te make, the Senate is ready to close the 
present session by an adjournment, have performed that duty. On 
notifying the President of the action of the Senate, he replied that 
he had no further business to lay before the Senate. 

Mr. MORTON. Is a motion to adjourn in order? 

The PRESIDENT pro tempore. A motion to adjourn sine dieis in 


order, 
Mr. MORTON. I move that the Senate adjourn sine die. 
Mr. STEVENSON. I hope that motion will be withdrawn for the 


present. The Senator from New Jersey has a resolution to offer. 
Mr. MORTON. Very well. 


THANKS TO THE VICE-PRESIDENT. 


Mr. STOCKTON. I offer the following resolution : 


Resolved, That the thanks of the Senate are due, and are here y 
tendered, to Hon. HENRY eee W SS 3 for 2e 
eminent ability, courtesy, partiality with which he presided over 
deliberations of this body. 


The resolution was agreed to unanimously. 


ADJOURNMENT SINE DIE. 


Mr. MORTON. I now move that the Senate adjourn sine die. 
The motion was to; and (at three o'clock and twenty-five 
minutes p. m.) the Senate adjourned sine die. 
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